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THE HINDU LAW OF INHERITANCE 
(AMENDMENT) ACT, IT OF 1929. 


-© By MR. S. VENKATARAMAN, B.A., M.L., Advocate, Madras. 


Prior to the year 1929, as regards the female heirs, the 
law was that in Bengal, Benares and Mithila, none but the 
widow, daughter, mother, paternal graħdmother, and paternal 
great grandmother could inherit, Shidramappa Nilappa v. 
Neelavibait. The sister was no heir in these places Shidram- 
appa Nilappa v. Neelavabail. In Madras, in addition to the 
above-named, certain other female relatives were recognised 
as heritable bandhus who could succeed in the absence of pre- 
ferential bandhus. Thus the sister came in Kutti v. Radha- 
krishna? ; likewise a son’s daughter Venkatasubramaniam v. 
Thayarammah8, daughter’s daughter Nallanna v. PonnalA, 
brother’s daughter Ramappa v. Arumughaths, sister’s daughter 
Sundarammal v. Rangasamié, father’s. sister Chinnammal v. 
Venkatachalat and mother’s sister Narasimnia v. Mangammals 
(per Wilkinson, J.) The half-sister’s heritable capacity was 
taised in Kumaravelu v. Virana® but was left undecided. 
In another case Lakshmanammal v. Tiruvengadal0, however, 
“burner, Ç. J., considered that a passage of the Nirnaya Sindhu 
‘suggests that she has such a right and in a later case Mari v. 
Chignanenalll her claim was deemed ‘to be difficult to resist 
by Mattuswami Aiyar, J. Im Bombay the daughters of 

1, (1932) I, L. R. 57 Bom. 377 at 383, ,2. (1875) 8M. H. C. R. 88. 
3, (1898) I. L. R, 21 Mad. 263 at 266. 
(1890) I. L. R14 Mad. 149: 1 M. L. J. 46. 
(1893) I. L. R. 17 Mad. 182: 4 M. L. J. 30. 
(1894) I. L. R. 18 Mad. 193: AM. L. J, 275. . 
(1891) I L. R. 15, Mad. 421: 2M. L. J. 86. 
8. (1889) T L. R. 13 Mad. 10. | KO (18799 1. L. R. 5 Mad, 29, 


10. ` (1882) L L. R. 5 Mad, 241. 11. S I. L. R. 8-Mad. 107. 
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descendants, ascendants, and collaterals within five degrees 
‘inherited as bandhus in the order of propinquity, provided 
«that none of the nine bandhus expressly mentioned. in the 
Mithakshara was alive Shidramappa Nilappa v. Neelavabail. 
The sister was recognised as a gotraja sapinda both under the | 
Mithakshara and the Mayukha Bhagwan v. Warubai2. It was — 
also recognised that the sister and the half sister had p#lority 
over the widows of gotraja sapindas and that their position in“ 
the order of succession was after the paternal grandmother 
but ‘before the paternal grandfather Shidramappa Nilafpa v. 
Neelavabail. A son’s daughter, daughter’s daughter, and sister’s. 
son were all treated-as bandhus only Shidramappa Nilappa v. 
Neelavabail. As to a widow of a gotraja sapinda the position 
was, that she inherited after the compact series of heirs and 
after the sister and the half sister, but subject to the sule that 
there should be no existing gotraja sapinda within the sixth 
degree of the line to which her husband belonged, the widow 
taking the place, which her husband if alive would have 
occupied. Such was the state of the law when Act II ‘of 1929: 
was passed. By that act it was provided that a son’s daughter, 
daughter’s daughter, sister, and sister’s son shall take in this 
order, next after a father’s father and before a father’s brother, 

in all provinces governed by the Mithakshara law. The nature 
and extent of the amendments introduced by this measure 
have become the subject of conflicting views on many points. 
due to defects in drafting and the unhappy wording of the 
sections in some places. 


Operation of the Act.—The Act has not specified any date 
for its coming into force. So under S. 5 (1) of the General 
Clauses Act—Act X of .1897—it must be taken to have come. 
into operation on the day on which it received the assent gi 
the Governor-General, namely, 21st February, 1929, Shib Das v. 
Nand Lal8, Krishnan Chettiar v. Manickammalt and,Bandhas. 
Singh v. Mt: Daulat Kuar5. The question howeves arises 
whether the Act applies only if the last full owner died after this. 
date or whether it will govern also where he had died prior to. 
that date but sticcession opened to his estate after the passing 
of the Act on the death ofa lite estate hotas mee had taken. 





“Lo (1932) I; L. R:57 Bom, 377 at 383. * 
2. (1908) I. L.R. 32 Bas. 300. © 3. (1931) I'L. R, 13 Lah, 178. 
4. (1933) 66" M. L. J. 70. > 5. “A.L. R: 1933 All. 152, 
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the property in the first instance. In other words, is the critical. 
date the date-of the male holder’s death or is it the date of, 
the opefling of inheritance to his estate? Nowhere in the act 
is any advertence made to the male holder’s death. ‘The opening 

’ of succession alone seems to be crucial. Being an act amending 
the lagvs of inheritance, prima facie its rules should govern 

w=whenever inheritance opens after its passing. This is the 
view of the Allahabad, Patna, and the Bombay High Courts. 
In Madras and Lahore judicial opinion is divided. The Aêt is 
headed : 


“An act to alter the order in which certain hejrs of a Hindu male dying 
intestate, are entilled to succeed to his estate”, 


“and the pre-amble runs: 
“ Whereas it is expedient to alter the order in which certain heirs of a 
Hindu male dying intestate, are entitled to succeed to his estate.” 

From the collocation, the expression ‘dying intestate’ seems 
to have been used just for excluding cases of coparcenership. 
and testamentary succession and not with a view to fix the 
time of the male owner’s death as the relevant date. In Madras. 
the question came up in three cases. In the earliest of thesel 
the plaintiffs had obtained adecreein the lower Court declaring 
that they were the nearest reversioners of one Seshayya, of 
whom the first defendant was the widow and the second 
defendant was the sister’s adopted son, the suit itself having 
been brought on account of a transfer by the first defendant, 
of the patta relating to the property inherited by her, to the 
name of the second defendant. During the pendency of the 
appeal preferred by the latter to the High Court, Act I] of 1929 
was passed, and the widow being still alive, he contended that: 
by virtue of this Act he had become a nearer reversioner than 
the plaintiff can claim to be. Curgenven and Bhashyam. 
Atyangar? JJ., accepted this plea and observed: « Mr. Raghava 
Bao for the plaintiffs recognises that the situation so far as his 
clients gre concerned has undergone a great change and very 
wisely he sees the uselessness of contending for the mainten- 
ance of the decree in the circumstances which have now arisen”. 
A different view was-taken-in the next of these cases Krishnan. 
Chettiar: v. ` Manickammal2 by Sundaram Chettiar and 
Pakenham Walsh, JJ. Here the contest was between the sisters. 
and a ‘paternal uncle of the last male owner -who had died in. e: 


A. S. No. 256 of 1925. 
2 C933) 66 M. L. J. 70. 
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1916, on an application by the former, for the aai of a 
"succession certificate to collect some of the debts due to the 
‘estate. The mother of the male owner had taken the property 
in the first instance as his heir and she herself died on the 
14th of September, 1929: If the Act governed, then the sisters - 
would be the preferential heirs; otherwise, not. The learned 
Judges held that for the Act to apply, the death of the male, 
owner must have been subsequent to its passing. €he decision 
maialy rests on certain changes made by the Select Committee 
in the language of the Bill as originally introduced. Thus 
originally the pre-amble had stated: 


“ Whereas it is expedient to alter the otder in which certain heirs of a 
deceased Hindu dying intestate, are entitled to succeed to his estate’, etc., and 


in sub-Cl. (2) of Cl. (1) of the Bill, the latter portten had 
been worded as follows: 

“But it applies only in the‘case of the property of Hindus, not being held 
in coparcenary and not having been disposed of by will, żo which the succes- 
sion opens after the Sist day of July, 1928.” 

The Select Committee dropped out the word < deceased ’ 
in the pre-amble and the reference to the opening of the 
succession in Cl. (1), and stated : 

“We are also of opinion that it is unnecessary either -to assign 
retrospective effect to the provisions of the Bill.or to.defer the coming into 
-operation thereof and we have therefore omitted the reference to the date on 
-which the succession opens.” 

| The learned Judges considered that these changes coupled 
-with the reason therefor given by the Select Committee showed 
that the application of the Act depended not on the opening 
of succession but on the date of the male owner’s deat. This 
is difficult to follow, for, in this view the statement of the 
Select Committee that it is unnecessary to defer the coming 
into operation of the Bill, becomes unintelligible. The woftd 
< deceased’ in,the expression ‘ deceased Hindu dying intestate.” 

as found in the original preamble was both redurfdanw and 
inelegant and as such was dropped out. The retentidn of the 
28th July, 1928, as the date beyond which inheritance 
should open for attracting the application of the Act would 
have meant that the Act would certainly govern “whenever 
succession opened, in between that date and the date of the 
e passing of the Act (21st February, 2929) and „would have 
given the Act to tha tepxtent a retrospective operation ; and to 
fix any other date might have meant the deferring of its coming 
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into fòrce. It was for this reason ‘that the Setect Committee 
omitted all reference to the date fixed ‘in the Bill regarding the’ 
opening: of succession. Their Lordships also seem to have’ 
overlooked the general language employed in S. 3 (c).— 

“Nothing in this Act shall enable more than one person to succeed by 
inheritance to the estate of a deceased Hindu male which by a customary or 
other rttle of succession descends to a single heir ”— 
~ sugges ting ethat the Act shall apply whenever a Ae 
opens irrespective Of the date of the male owner’s death. 
Further the attention of their Lordships does not appear to: 
have been drawn to the previous decision of the High Court. 
In the last of the Madras cases Kalimuthu v. Ammamuthu1, 
a- decisio? of Ramesam’ and Curgenven, JJ. the male owner 
had died in 1883: leaving him surviving two wives, the’last of 
whom also died in 1923 and the contesting claimants were 
the daughter’s daughter’s son and the sister’s son. Obviously’ 
the Act did not apply. That the date of succession alone will 
be the relevant date for the applicability of the Act seems 
< however to be implicit in the observation of Ramesam, Tas 
at p. 504: bee 

“As the succession opened in 1923, this case is not governed by the Hindu 
Law of Inheritance (Amendment) Act, II of 1929"; 

The Lahore High Court has considered the question in 
two cases. In the earlier one Shib Das v. Nand Lal2, one Mt. 
R had made a gift of certain properties inherited by her from 
her son, in favour of her daughter’s son. In April 1925, a 
collateral kinsman of the male owner in the 4th degree obtained: 
a decree, as the nearest reversioner, that: the alienation would 
not be binding beyond the lifetime of the limited owner. The 
donee preferred an appeal and during its pendency Act II of 
1929 had been passed. It was ‘held.by Harrison and Tek 
Chand, Jf., that the donor being still alive, the Act applied 
and phat éhe donee was entitled to: succeed on the death of 
Mt R ‘én preference to the: plaintiff. A contrary view’ was 
however taken in a latericase Mt. Janki v. Mt. Sattans, by 
Dalip Singh, J., who observed that the Act is:not retrospective. 
and a sister is not an heir where-the Hindu male through. whom 
she claims died before the passing of the Act. The decision is 


? 





1. (1934) 67 M.L.J. 503, 2 4931) TLR. 13 L. 178, 
- 3, ALR. 1933 L. 777 (1). 
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that of a single Judge and it is to be regretted that the earlier 
Bench decision of the same High Court has not been considered. 
. -In Chulhain Barai v. Mt. Akli Barainil, the Patna High 
Court has dissented from the view taken by Sundaram Chettiar 
and Pakenham Walsh, JJ., in Krishnan Chettiar v. Manick- 
ammal? and held following the Lahore decision in Shib Das v. 
Nand Lals that the critical date isnot that of the death df Hie. 
male owner but that of the opening of succession tg his estate. 
The Allahabad High Court Bandhan Singh v. Mt. Daulata 
Kuar4 has also arrived at the same conclusion and in Bofhnbay 
Shidramappa Nilappa v. Neelavabai,5 in a case where the male 
holder had died before 1911 and had been succeeded by his 
widow as his heir, who however died only after the passing of 
Act II of 1929, the High Court has proceeded on this asgump- 
tion only. Sir Dinshaw Mulla has also expressed the same 
opinions, 

Applicability :—The ae is declared to apply only to 
persons who but for its passing would have been subject to 
the law of Mithakshara, S. I (2). Sir Dinshaw Mulla is of 
the opinion that the Act will have no application to the 
followers of the Mayukhaé. He has stated: 


“This difficulty (namely as to the sister’s position) cannot arise in places 
where the Mayukha is the over-ruling authority, such as Guzarat, the island 
of Bombay, and North Konkan, for the Act applies only to cases subject to . 
the law of the Mithakshara”, 


This view is untenable. The Mayukha has always been 
considered as a sub-school of the Mithakshara, rather than as 
an independent school like the aad Sir Dinshaw 
Mulla himself has stated”: e 

“Properly speaking there are only two schools of law, namely the Mithak- 
shara school and the Dayabhaga school. The Dayabhaga school prevails in 
Bengal; the Mithakshara’ school prevails in other parts of India”. 

Mr. Mayne also has observed likewise8.. That the 
Mayukha is ‘only a sub-school of the Mitakshara is regognisede 
by Sir Dinshaw Mulla? and is borne out by the Privy Council 
decisions which declare that the 'Mithakshara is universally: 
ee y all the. schools except that of Bengal as of the 


ye WE ey 





< AUER, 1934 P. 324: IBNU M.LJ.70, eee 


3 (1932) LL.R.13 L. va, 4 ALR 1933 A, 152, 
za T5. (1982) J LL.R. 57 B. 377. "6. Hindu Law, 7th Edn. p, 40. 


Sisk. gist “Hindu Law, 7th Edn., piil- - 
8: -Hindu Law, arid Usage; 9th'Edn. jip. 38, 
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highest authority Collector of Madura v. M Jotoo Ramalingat 
and Bhugwandeen v. Myna Bait. The expr@ssion “according 
to the school of the Mithakshara law, by whjch the male was 
governed” in S. 3 (b) of the Act also pints in the same 
direction. In the statement of Objects apd Reasons, after 
specifically excluding the Dayabhaga school rom the purview 
of the bill, it is mentioned that: i 


|| law as understood in 
sly affect the kaw as 


“the Bill Will not make any serious inroad upon th 
the province subject to the Mayukha, nor will it serio 
understood in the province of Madras” etc., 


4 
x x ts 5 
thereby showing that all the provinces which acknowledge 

tre to be within the 


the supreme authority of the Mithakshara ay oN 
purview and intendment of the Act. The expression “the law 
of the’Mithakshara” in S. 1 (2) should thdrefore be under- 
stood ag having been used compendiously tP refer to people 
other than the followers of the Dayabhaga. 


Scope.—The Act is headed “an Act to glter the order in 


which certain heirs ... are entitled to succeed’t 224 the preamble 
repeats the language. Section Zalso speaks of Pe Persons men- 
tioned therein being entitled to rank in that rder in the order 
of succession. The question arises whether he Act was de- 
signed merely to alter the order of succession among persons 
already recognised as heirs or whether it was i wo Na A 
confer a heritable capacity on the persons reh A 
Act, wherever they did not already enjoy such nent Tadi 
the latter view represents the true scope of tHe ee z mane 
clear in the Statement of Objects and Reasg”’ a Ak D 


stated! t 
N disawak wati ñ which under the 
“The Bill is intended to remove a sex disquali catio\ relations, e.g., the 


archaic rules of Hindu Law excludes one’s nearest female \nce altogether.” 
s*ster, son’s daughter, and daughter’s daughter from inherit 








és “The Bill is intended to include the son’s daughter, daughter 
and the sister among the heritable bandhus, which they are not ui 
Hindu Law, and improves the position of the sister’s son by placing him 
immediately after the grandfather but before the grand-uncle”. 
Peg ah See Tae ee Bria ad | 3 
=: The law of the Mithakshara is superseded by the provi- 
sions-of the Act both as regards the position: in succession of 
the persons, enumerated therein where they were already heirs 
SPATE PORES 28 pst assis Udo Ce ak RU re Ni 
arid .as. regards. their. right to inheritance where. they were -not 
tay ty PROG «tees g a aes 


WE ae bie eG Ee 






tee ae 
ad Den Rede 


“48075 11 M.I.A. 487, (507-508). 





1. (1868) 12 M.LA. 393, (495). 
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ie heirs Vat “all Mahabir Singh v. Mt. Radha! and 
S hidramappa N ila ppa v. Neelavabai?. 


"A problem oe greater complexity is in regard: ‘tò ‘he 
position of the sister in’ ‘the order of succession in the Bombay 
Presidency. Prio} to the Aét, in that province she took after 


the-paternal grandiiother and before the paternal randf ther. 
S. 2 of the Act Ni P kah > 


“A son's daughter dayoh d 
Il, 
ihe order specified be ¢ aughter’s, daughter, sister, and sister’esen shall, in 


tntitled to rank in the order of succession next after a 
father s father and pokore a a father’s brother”. . 


Literally inter preted the effect is to place the sister in a 
lower position tha that which she originally occupied ‘in the 
Bombay Presidencf,. Shidramappa Nilappa v. Neelavakais. The 
Act béing one desi pened to ‘improve the position | of the heirs 


mentioned eo the sister being one who took befote the 


š 


anaes ja determined by a series of decisions since 
b Saa P 4 Mulla is of the opinion that the Act should 
5 wW z inn "lating to the succession by the heirs after the 
= ae s 5 on nly4. This view has been accepted “by the 
ombay 1182 Lob rt in Shidramappa Nilappa v. Neelavabai,s 
where the matt sear ai 
` r arose for decision under O. 22, r. 5, Civil 
Procedure Code aes i ; 

s a preliminary question, One S, the male- 
holder, died lea 
sing, him surviving his widow B, three sisters, 

anda divided 
hich on the d itep- -brother. The suit property was a house 
is 4 oe = “ath of S had been claimed by the step-brother 
ce anng SEn. peed to him and later on had been attached 

in execution o 
l a decree against him and purchased by the 

4th defendant. | 
,  B sued for recovery of possession thereof as 

her husband’s h d ob dad A 

faced a th eir and obtained a decree. An appeal was 
pre BA High Courtby the 4th defendant and during 
ere ANS plaintiff died. The. three sisters of the male- 
RET ava the widow of the step-brother werg brought 
on reco amS the Legal Representatives of the plaintiff. While 
vabai supported the appellant, the sisters attaekede thé 
execution sale. The sisters claimed that they were theprefer- 
ential heirs to the male holder under the Mithakshara law and 
would exclude the brother’s widow. The latter asserted that 
by virtue of Act II of 1929 the sister’s position ih" the line 
of heirs under the general law has been taken away ‘and the 
_ sister can now come in-only after the father’s father, whereas 










1, ALR. 1931 Oudh $i: + 2, (1932) LL.R. 57 B 377 (384). 
3. (1938) LL.R. 57 B. 377 (379, 387). 4. Hindu Law, 7th Edn.,p. 40. 
5. (1932) LL.R. 57 B. 377 
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she herself would take before him. Baker, J., Fecognised that a , 


literal construction of the Act would take away the priority 
which the sister enjoyed under the general law pnd that her right: ` 
could not be saved under S. 3 of the Act on the 8 ground of cus- 
‘tom either. But. he felt that her rights were not in any manner 
intendgd to be affected by the framers of the Act and hence that, 
adhe Act should be interpreted as affecting thd Priority of the | 
heirs who {n®ordinary law would take after thë father’s father 


only, and not as prejudicially operating on tHe aes 


take before him. 
awcording to him 
ought if possible 


sister who under that law in Bombay would 
Rangnekar, J., agreed in this conclusion. A: 
when a statute is passed creating new rights it ahis Waitoa 
be so construed as not to extinguish existing Wi ist Also 
Watton1, Randolph v. Milman? and Hough v. 

he observed : 


r in Bomb 
“If necessary I would be prepared to hold that a H. ay is 


the force of 
assigned a fixed place on the ground of local custom havik Bi 
law.” 


Adverting to the argument that the result of 
this course will be to put even a son’s daughter and the other 
persons mentioned in Ss. 2 and 3, before the widow of a 
gotraja sapinda, his Lordship observed: 


“I do not think so. Before the Act, these other heirs came in. . . only 
as bandhus and the Legislature by this Act, has given them a better place. 
That cannot and does not necessarily mean that, because in Bombay, the 
sister is recognised as coming before the widow of gotraja sapindas there- 


fore it must follow that the other persons in S.3 would ipso facto. come 
before the widow of a gotraja sapinda.” 


In short the learned Judge seemed to think that because 
the sister was treated all along as a gotraja sapinda and the 
son’s daughter only as a bandhu, the former had a claim for 
favourable treatment, whereas there was no equity whatever 
about the, latter’s claim to supersede the widows of gotraja 
sapindas. On the relative position of the sister and the son’s 
daughter? it is interesting to note that an altogether different 
sentimeft is expressed by Ramesam, J., in Kalimuthu v. 
Ammamuthu4 where he says: : 

“The Hindu Law of Inheritance (Amendment) Act (II of 1929) while it 
followed a tight policy in elevating a son’s daughter, daughter’s daughter, 
sister, and sister’s son above sagotra sapindas is faulty in that it does not 


pravide for a man’s cognate descendants, viz., son’s daughter’s son, daughter's 
daughter’s son, and daughtef’s son’s son, being given preference to the sister 


in 








1. (1866) L.R-LP.& D. 227 at228 2. (1883) L.R, 4 C:P. 107 at 113. 
3, (1884) 12 O.B.D. 224 at 237. 4. (1934) 67 M.L.J. 503-at 509. 
B $ 
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- d 
„and the sister’s son ‘who are only collaterals, and it would be in aecordance 
with the sentiments q 


f Hindus if the Act is amended on such lines.” 

Pace As to the = }Pport sought to be derived on foot of custom, 

"Baker, J., considered it to be unavailing and he stated: “It 
would therefore; 

\be unsafe to exempt the sister in Bombay 


arom tie sie of Act II of 1929 on the ground of custom” 








(p. 380). Sir inshaw Mulla also has viewed the ematter 
fas stated: - 


adras Presidency ? ved on the ground of custom, for otherwise % sister in the 
re having been rec 
entury.”2 


nclug 
The co Sion that the Act does not affect the order of 
succession up ti : 


the father’s father, if literally taken, would 
ayer that in a ip contest between the son’s daughter and 
sister, ar lone will be the preferential heir. This will 
ben f ek th of S. 2 which states unequivocally that the 
pronty sn] be the other way. Also it will prevent the 
of uniformity in law aimed at by the framers of 


should still rank as a bandhu onthe ground of custom, 
Senised as such in that Presidency for upwards 8f half a 





that as between a sister and a brother’s widow the former 
shall have priority and as between a son’s daughter and a 
brother’s widow the latter shall have the preference but that in 
a straight contest been a son’s daughter and a sister the latter 
shall be excluded, it will result in a number of anomalous 
situations. A literal construction of the section is therefore 
to be preferred as having the merit of simplicity, as producing 
uniformity in law, and as effectuating the general intention of 
the framers of the Act, though no doubt it would lead toa 
lowering of the sister’s position in Bombay. In.fact in 
Bandhan Singh v. Mt. Daulata Kuar2 Mears, C.J., affirming a 
judgment of Sulaiman, J., construed the Act as placing sisters 
and sisters’ sons in the list of heirs, immediately, after the 
father’s father. 

Half-sister: The Act does not mention the half-sistee. 
Can it be said that she is included in the term e‘sister’? 
All the main considerations | impelling a recognition 
of the full sister’s heritable- capacity, are’ ` equally 
present in her. casé. “The principle of Sanskrit. Jaw. is ‚that 
wherever . the. text ..writers meant that. there. “should be'a 
‘difference between the relations of full blood and“half* blood, 

è that. was. specifically - enumerated and. that: wherè- there is no 





1. “Hindu Law, 7th Edn, p.40. C PRT ALRAIB AN. 152. 
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such distinction made in the fd should be construed: 
as including both full and half blood Jatindra v. Nagendra. 
Thus the expression ‘pitru svasa’ has been held to include , 
a half ‘sister of the father Jatindra v. Nagendral and 


the term matula (arge: ) the mother’s half brother Muttusami v. 
M Wiku Wara Wan, Again in “oning the term ‘brother’ 







“of saor ae male SAPE ae a common 
brother Shashi Bhushan v. Rajendra 1 
blood becomes material only when there 
heirs of parallel grades4. The rule ofi 








On 
ie Wp iren Sa: 
Anestivion hetwedn”’ $) 
Dskobanutaingoe a r 


regarding the term ‘sister’ in the Act? 
has staged4: aot uA É 

«Not being mentioned in the Act, she will retain the! place hitirért 
assigned to her as an heir in these Presidencies. For the same reason she 
cannot come in as an heir in other parts of British India.” 


A Full Bench of the-AHahabad High Court Ram Adhar v. 
Mt. Sudesras, has also held that the word ‘sister’ in S. 2 of 
the Act does not include a half-sister, either uterine or consan- 
guine. The reasoning of the Full Bench is: firstly, the 
dictionary meaning of the word does not favour the inclusion 
of the half-sister; secondly, if the term is interpreted liberally 
it would lead to the introduction of another heir between the 
sister and the sister’s son, a matter which should have been 
expressly provided for and not left to be inferred; thirdly, a 
liberal construction would let in the uterine sister also into the 
line of heirs which would be opposed to the sentiments of 
Hindus.as they do not favour the introduction of a woman as 
a sister who has not the same father as a person himself; and 
finally, the specific provision in S. 27 of the Succession Act of 
1925, a section which does not apply to Hindus, that for 
purposes of that Act, there is no distinction .between full and 
Haff blood shows that such distinction should count ordinarily. 
The objection based on the dictionary meaning has been 
specifically considered and rejected in Grieves v. Rawley6, 
where Sir G. J. Turner, V.C., observed: | 


“uThe argument . was . that the relation of brother and sister sub- 
sists only where both the parties are “descended from ` the same ahe and 





ei er 





ka ZELA panyana 


a (80 TLRS Gal} 1]53,a at 1165. sj a 
Dee “ (1892) rig 16 Mad. 23 3 913} I LIR. 40 Cal.’82 at ag" >. 
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mother, and not where one of the parties has a different father or a diferent 


- mother; and it is true that the dictionaries so describe the relation of brother 


and,sister; but this argument appears to me to be open to two objections: in 
the first place it goes to the origin of the relation, for the purpose of defining 
a class which is generally recognised and defined independent of its origin; 
and, in the second place it assumes that the meaning which is attributed to 
the term brother and sister in the dictionaries is the meaning in which the ` 
term is ordinarily used; and I do not think that this is the case. I thjnk that 
in general, when a man speaks of his brothers and sisters, he speaks of them 
not with reference to the definition of the word in the dictionary, but asa” 
class standing in the same relation to one or both of his parents as he himself 
stands in,” è 


_ Itis thus clear that the dictionary meaning is not to be 
the guide but popular understanding only, and among Hindus, 
as pointed out in Shashi’ Bhushan v. Rajendra Nath. and 
as recognised by the Full Bench of the Allahabad High 
Court itself, a person is considered to be a brother or 
a sister if sprung from the same father as oneself. The 
second of the reasons given by the Full Bench, that if 
the term sister is held to include a half sister it would 
lead to the interposition of a new heir between the sister 
and the sister’s son, a matter which should not have been 
left to inference is also of no validity, for it is only by 
the process of inference that the expression ‘sister’s son’ has 
to be understood as including a sister’s adopted son. That the 
latter individual comes within the purview of the Act is implicit 
in the proviso to S. 2 stating that. the term ‘sister’s son’. shall 
not include a son-adopted after the sister’s death. The next 
objection of the Full Bench that a liberal construction would 
bring in the uterine sister.as an heir, a thing opposed to 
Hindu sentiment, loses its force if the word sister is construed 
in accordance with that very sentiment referred to, as includ- 
ing a consanguine sister alone conformably to the popular 
understanding of the relationship. The argument founded ọn 
S. 27 of the Succession Act that there shall be no distinction 
on account of blood for purposes of the Act—as suggesting 
that among Hindus such a distinction ordinarily obtajns, "loses 
sight of the principle of Sanskrit law that unless specifically 
enunciated by the texts, in the construction of words, no 
discrimination is to be made on the score of full blood and 
half blood Jatindra v. Nagendra? and that the distinction will 
be material only if there is competition between heirs of 
parallel grades and not otherwise Mutiuswanti v. Muttu- 








1. (1912) LL.R. 40 Cal. 82. 2. (1928) LL.R. 55 Cal. 1153 at 1165, 
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kumardswami!, In English law also, apart from any statute, 


the general rule of construction is that in the absence of any- ' 


thing pointing to the exclusion of half blood no distinction is 
to be made between persons of full blood and persons of half 
-blood. Thus where a will contained a gift in favour of the 
sisters. of the testator, Chitty, J., held—In re Reed2 see also 
< otton v. Scarancke3—that the sisters of the half blood were 
“also intended to take in the absence of any indication to the 
contrary” contained in the context. So also the expression 
“nephews and nieces” has been construed as meaning prima 
facie the children of brothers and sisters including those of the 
half blood Miles v. Miles4. Excepting for the exclusion of the 
uterine sister and a preference of the full blood to half blood 
where ,theré is a competition between heirs of the same degree, 
there is no difference between the rule of construction adopted 
in Hindu Law and the rules of English Law. For these reasons 
it is submitted that in spite.of the Full Bench view of the 
Allahabad High Court, under the Act, the“half sister (consan- 
guine) Seems to be. included in the term sister. 


It is clear from the foregoing study how the Act illus- 
trates the faults of hasty and piecemeal legislation. Difficulties 
such as those regarding its applicability to cases where the last 
full owner had died prior to its passing but to whom succession 
had again opened subsequently, its applicability to the Mayukha 
province, its effect on the position of the sister in the line of 
‘heirs in the Bombay presidency, etc., could all have been 
avoided by the use of more precise language. Also as pointed 
out by Ramesam, J., in Kalimuthu v. Ammamuthus the Act is 
inadequate in that it does not carry out to its logical conclu- 
sion its policy of according preference to one’s nearest blood 
relations, such as the son’s daughter’s son, daughter’s son’s son, 
efc., overe persons who admittedly rank as collaterals. As it 
Sfands; the Act constitutes a very imperfect piece of legislation 
and %f unamended would fail in many respects to achieve its 
beneficent purpose and perpetuate a number of anomalous 
results. 


3 x i 4 7 
De eS aes i dn TLR 16 Mad. 23. e 
2, 36 W.R. 682. = 3, LL.R. 1 Mad. 45, 
4, (1903) 1 Ch. 138 (141). 5. (1934) 67 M.L.J. 503. 
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SUMMARY OF ENGLISH CASES. 


` ABIGAIL v. Lapin, (1934) A.C. 491. : 


New South Wales—Real ‘Property. Act, 1900—Tramsfer 
absolute in form, though intended only as security—Transferee.. 
mortgaging it—Mortgagee without notice of the real nature of. 
transfer—Failure of mortgagee to. search register—Effec? of— 
Priority as between original transferor and mortgagee. | s 


L, who owned two houses in fee simple, executed on 5th 
Décember, 1923, two memoranda of transfer in the statutory form 
to H. The consideration for the transfer was set out on the deeds.. 
The properties were then under mortgage to a bank which was. 
discharged two days later on 7th December, 1923., On 18th 
December, 1923, H lodged these transfers and the certificate 
of title to these properties which she had received from Leat the 
land registry. The transfers were entered in the land registry 
books and also endorsed on the transfer deeds, as though H was the. 
proprietor in fee simple in fact it was transferred to H only as. 
security. In 1924, H mortgaged these in statutory form to E.S.A. 
Bank and handed the title deeds also to the bank. Latet 4 lent 
moneys to H and discharged these mortgages to the bank and took 
a mortgage in his favour from H as ‘being the registered proprietor 
of the estate in fee simple’. 4 also took the certificates of title. 
But before the mortgage could be registered, L lodged caveats and 
claimed that the land registers and certificates of title to H should 
be corrected by registering L as the proprietor, as they were handed. 
to H only as collateral security. A did not search the registers. 


before lending the money. 3 


Held, that by failure to lodge a caveat to the transfer of EA 
in Hs name, L had armed his transferee with power to.deal with 
the properties as her own. A search of the register by A would. 
merely have shown that the transfer purported to be for fulf 
consideration, thus excluding any idea of it being by way of security. 
Apart from priority in time, the test for ascertaining whieh 
incumbrancer has the better equity must be whether either has’ 
been guilty of some act or default which prejudices his glaim. «4 
was therefore misled by L’s conduct, namely, failure to „lodge a. 
caveat and show thereby that it was only held as security and L was. 
therefore in equity to be postponed to A’s claim. Looked at also. 
as agency, the position was that of a person (H) who was intrusted 
with the possession of title deeds with authority to raise nfoney upon 
them, though as between H and L there was a limitation placed 
upon it. If then the agent exceeded hig authority, the owner L 
cannot take advantage of the limitation -placed upon*his authority 
as against a transferee from H who had no notice of it. 
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AKERELE v. THE Kine, (1934) A.C. 523. 
Nigeria—Criminal Procedure Ordinance 1923, S. 71—Supreme 


Court Ordinance 1923, S. 46—Powers- of police magistrate— |” 


Powers of Chief Justice. 


S. 46 of the Supreme Court Ordinance (Laws of Nigeria 
1923, c. 3), reads as follows :—“The Chief Justice may, by special 
order thhder_ his hand and the seal of the Court, authorise an 
¢ncreased jurisdiction in civil or criminal matters, or in both, to be 
exercised by £ Commissioner to the extent specified in the said 
Order ẹ. . . ’% A police magistrate was ex officio a Com- 
missioner of the court. The Chief Justice by a general order 
purporting to be in the exercise of his powers under S. 46 ordered. 
as follows: “I hereby authorise an increased’ jurisdiction wig:(4) 
Tn criminal matters, jurisdiction to inflict punishment up to a fine 
not exceeding 100/ or imprisonment for a term not exceeding 12 
months or both to be exercised by all police magistrates and acting 
police magistrates etc. . . . .’ Ordinarily under S. 45, the 
police magistrate can sentence to 50 pounds or 6 months’ imprison- 
ment or to both. 


Helds that S. 46, did not empower the Chief Justice to make a 
general order like that, increasing the criminal jurisdiction of all 
police magistrates indiscriminately. The power conferred there- 
under is to make a “special order” increasing the jurisdiction to be 
exercised, not by commissioners generally, but, “by a commis- 
sioner”. It is to meet cases of special emergency. 





Kuoo Tex Keonc v. Cx’neg Joo Tuan Neon, (1934) A.C. 
529. 


Straits Settlements—Trustees Ordinance (No. 14 of 1929), 
S. 60—Trustee—Liability of—Investment—Loans om jewel 
security—Unsecured loans—If permissible. 


A testator domiciled in the Straits Settlements created certain - 
trusts over the residue and empowered the trustees “to invest all 
mdéheys liable to be invested in such investments as they in theiř 
absolute discretion think fit with liberty to vary the same from time 
ttime”. “The trustees had lent out “trust funds on personal loans 


on securty of jewelleries without valuation”, and to Chetties ` 


without secutities. It was found that in so lending the trustee had 
acted honestly, that when lent the jewels were sufficiently valuable 
and that the testator had also lent without security often. i 


_ Held, that in the face of the extraordinarily wide scope of the 
investment clause, the loans on security of jewellery were . not 
breaches Of trust. They “were loans made, upor the security of 
property and carrying interest and were accordingly ‘investments’ 
within the meaning of the clause. But as regards the simple loans, 
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` they were not ‘investments’ as they were loans. “on no »security 


beyond the liability of the borrower to repay and were therefore 
unwarranted by the terms of the trust and constituted a breach of 
trust. S. 60 of the Ordinance provides that “if a trustee acted 
honestly and reasonably and ought fairly’ to be excused for the 
breach of trust, the court: may relieve him.” But unless the trustee. 
considered, the. question of the dealings with the trust funds and 
came to an honest conclusion, he cannot claim relief unde?.S. 60, 
simply becatise he thoughtlessly followed what the testator wa8 
doing during his lifetime. 


Chapman v. Browne, (1902) 1 Ch. 785 lereh to. °° 





CANADIAN ELEcTRICAU ASSOCIATION, ETC. WW, CANADIAN 
NATIONAL Rattways, ETC., (1934) A.C. 551. 


Canada—Railway, Act, 1927, S. 372—Railway, *Boord— 
General order by—“Terms and conditions?’—Effect of clause of. 
indemnity—Competency „of Board. ' : 


Under the Dominion Railways Act, (Canada), it is to the 
Railway Commissioners that the duty of dealing with a plications 
by power companies and others for licenses to carry their wires 
along or across the lines of the railways under their jurisdiction, 
is entrusted. The Commissioners used to issue general orders 
dealing with the issue of licenses. The. existing powers of the 
Commissioners were derived from S. 372 of the Railways Act, 1919. 
Under that section, such wires cannot be constructed except with 
the leave of the Board, and the Board may, when granting leave, 

“order the extent to which, by whom, how, when, on what terms 
and conditions; and under what supervision, the proposed works 
may be executed”. But no leave is necessary ‘‘when works have 
been or are to be constructed or maintained by consent, and in 
accordance with general orders, . . . adopted or approved by 
the Board for such purposes”. The Board issued a general order, 
numbered 490, Cl. (2) of which ran as follows:—‘‘The applicant 
shall at all times wholly indemnify the company owning, operating 
or using the said Railway of, from and against alle loss, costs, 
damage and -expense to which the said Railway company may | be 
put by reason of any ‘damage or injury to persons dr -property 
caused by any of the said wires or cables or any works or appliance 
herein provided for not being erected in all respects in compliance 
with the terms and provisions of this order, as well as any damage 
or injury resulting’ from the imprudence, neglect, or want of skill 
of the employees or agents of the applicant’. It was contended 
that the commissioners by ` this order imposed upon every successful 
applicant for a license to carry. overheatl electrical wires across or 
along a railway a liabiljty to the railway company. both a ag 
and exceptional and was not justifiable.- 
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Held, that Cl. (2) does not impose upon applicants a liability 
in the nature of an msurance.to‘the world in general for damage | 
broight ¢ about by. the meré existence of the authorised works, The- ` 
condition imposes no liability - to the outer world at all.- Tt is a 
clause of indemnity to the railway company only against any loss 

` or damage that company. may sustain’ and against any expense to’ 
which,it may be put in meeting any.claim against it by third parties 
by reason of the existence of the authorised works, such claim being 

* maintainale, against thé company. by the general law. The 
condition is not beyond the Commissioner’s powers. It only 
mounts to this, that it is a’term of permission granted to'an applicant 
to carry his wires and cables-along or across a railway that he shall 
Save the railway company harmless from their presence there. 





i PEARL Assonantcn COMPANY, Tienes v. GOVERNMENT OF 
THE UNION oF SouTH Arrica, (1934) A.C. 570. 

Conttact—Southi Africa—Roman Dutch Jaw—s tipulated sum, 
if a penalty or damage—Onus . 

The Government: of the Union of South Africa by the Under- 
Secretary of State for Mines and Industries entered into a contract, 
with R.J. (diamond outters), whereby the cutters undertook to 
set up a diamond-cutting industry in the Union and conduct all 
‘operations in connection therewith. By Cl. 14 of the agreement 
the cutters undertook on the signing of the agreement to furnish 
security for 10,0001, which guaranteed sum was'to be considered as 
liquidated damages and to be paid to the Government on cutters’ 
failure to carry out all and several obligations imposed upon them 
under the agreement . The appellant P.Co., gave the Government 
that sectirity on behalf of the cutters, “for the due fulfilment of the 
said agreement”. Some months later, cutters repudiated the 
agreement and closed down the factory. The Government there- 
upon brdught the action against P.Co., on the security bond. 


Held, that under Roman Dutch Law, as applied in the Union 
of South Africa, the action is not open to exception though it does 
nog allege damage. But the Government can only recover the 
amount of “damages that it has actually suffered and the onus of 
psoving suph damages is also on the plaintiff. The history and 
development of Roman Dutch law in South Africa reviewed: 





` In re- PIRACY Jure Gentium, (1934) A.C. 586. ap 
International law—Actual robbery, af necessary. for piracy 
jure gentuim., 
4 Actual, robbery, is not an essential. element. in the crime of 
piracy jure gentium. “A frustrated attempt to, commit a piratical | 
mune is sey ‘Piracy jure gentium. 





Cc 
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ie Ie A Sortciror, (1934) 2 K.B. 463. | |. 
~ Soličitor—Solicitors Act 1932—Complaint by ‘Law S ociety— 
. Disciplinary committee—Finding by—‘No professional misconduct” 
-—No order made by, them—I. Ff complainant can appeal against it. - 


A complaint was made to. the disciplinary committee on behalf . 
of.a Law Society. against a solicitor, to call on him to answer alle- 
gations contained in an affidavit, to strike off his name from the 
roll or to suspend him. The Committee heard evidence and issued ° 
a.document headed: “Findings and order of the ° Disciplinary 
Committee’. Their findings were set out and in the end they con- 
cluded that “while not finding any -professional misconduct the 
committee make no order as to costs”. - The complainant appealed. 
against it. Section 8 of the Solicitors Act, 1932 provides that ‘an 
appeal against any order made by the committee under this Part of 
this Act shall lie to the High Court at the instance eithes „0f the 
applicant or of the solicitor to whom the application relates . yE 


H. eld, that an appeal.is never given except by statute atid it 
is only against orders made by the committee that an appeal i is pro- 
vided for under the statute and not against findings i in relation to 
thé facts of the case by which such an order is to be prefaced. 
(The appeal is therefore incompetent. 





“ LIPTON, LIMITED v. SHOREDTICH ASSESSMENT COMMITTEE, 
(1934) 2 K.B. 470. 


Rates and Rating—Valuation list—Hereditament not included 
as industrial—Objection by, occupier—Disallowed—Reference to 
High Court—Pending reference, preparation of a new list—Omis- 
Sion again—High Court declaring it as industrial—No fresh 
objection before deposit of list to-the new list—Objection to list 
and notice of appeal—If enough—High Court’s. order, if an 
alteration within S. 46, Valuation Act, 1869—Local Government’ 
Act, 1929, S. 70, sub-S. (4). 


L was the. occupier of a hereditaniént in the Metropolitan. 
Borough of S, The hereditament was not included in the special 
list made in 1929 and Z objected to its non-inclusion’ on.the ground 
that it was an industrial hereditament and ought to be ificluded in. 
that list atid assessed only at a quarter of its net annual value. 
The assessment committee disallowed the claim and an appeal 
against it was, in November, 1929, dismissed, subject, however, 
to. a special case to the High Court. In the next list made in 1930 
to come into force on 6th April, 1931, this was entered only as non. 
industrial and. assessed. as such.. -On..23rd. April, -1931, ‘the -High' 
Court on the. special, case. declared it. to be-an industrial-heredita- - 
mient and reversed the quarter sessions. order of November, 1929. 
The quarter sessions thereon. ordered, that the special list spon 
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accorditigly be amended.” On- April, 23, 1932 the borough councit 


duly ‘made and deposited a valuation list to come into-force on 6th ` 


April, 1933, omitting this hereditament. ZL did not at any time, 


before the council had ‘deposited that list make any claim to the 
council’ against its omission in the new list. On May 13, 1932 L 
“sent a formal claim to the council and gave a notice of objection to 
the lism It was contended against L- (7) that as he did not make 

«any claim to it before the list was deposited, it was now barred and 
(ii) that no elteration took place during the twelve months pre- 
ceding. April 6, 1932 in the hereditament. 


H. reld, that Sub-S. 4 of S. 70 of the Laal Corema Ace 
only required that a claim should be made.to the rating authority 
before the assessment committee consider and determine the ques- 
tion whether the hereditament ought to. be treated as- industrial, 
and there was no further limitation that it should be made before 
the making and depositing of the list by the rating authority. Also 
that by the circumstance that this hereditament had been declared 
in the preceding twelye months to be an industrial hereditament, 
with the consequent alteration of its, rateable value to one-fourth 
of the anpual value, the case came under S. 46, sub-S. (1) which, 
provides that “every valuation list shall be revised ... and such 
fevision in every period of five} years... . , shall be conducted: 
as follows :— 


(1) In each of the first four years of such period a supplementa! 
list shall, if necessary, be made out in the same form as the valua- 
tion list, and shall show all the alterations which have taken place 
during the preceding 12 months in any of the matters stated in the 
valuation list . . . .”. 





Simmons v. RUSSELL Financiers, Limrrep, (1934) 2 K.B.. 
T a TANG i eh La is 

Money lender—Memorandum. of loan—Setting out all details: 
but omitting ta set out. date of di ial and dates á payment = 
inserest—If invalid. 


-Ry Ltd., <a 'firm of registered E or om made & ‘a: loan to S . 
on the secfirity of furniture charged bya bill of sale.’ : The-memo-- 
randum ðf the transaction required by S:- 6 of the-Money-lenders: 
Act. set. out the date of the loan,.the amount-of the principal, -the 
rate of interest. It also set out t verbatim the bill of sale, which was. 
in the form, required by Bills of Sale (1878) Amendment Act, 1882. 
The memorandum did not state’ ‘when the Joan was to be repaid. 
or when the interest was to be paid. 


‘Held, that | a ‘note’ or *méinoranduin in that form does. _comply- 
with-S. 6y ‘sub: Ssl (2) -of: the Money-lenders ‘Act; 1927. “The note 
has set out’ “all: the -tétihs of the: contract: and what it does not set 
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out is.the construction which has been given by certain decisions 


: as to the ‘effect of, those terms. The act does not require that to 


. 


. be set out, that. is, it is not necessary that it should contain an ex- 


contract will be with regard to the amount of his payments and the 
‘the length of time he will pave to keep them up. ; 





e 
THE , King v. Donovan, (1934) 2 K.B. 498. . 
Criminal law—Indecent assault—Defence of consent—H ow, 
far available—Onus of proving consent. ° 


- A was charged with having induced the prosecutrix, aged 17, 
to accompany him to -his garage and there beat her with a cane in 
circumstances of indecency. The defence was that the girl had 
‘consented to everything which he did. The chairman of the quarter 
sessions summed up to the jury upon the footing that the ‘question 
“consent or no consent’ was the vital issue, without shOwing ex- 
actly on whom the onus lay. The jury retired and then asked the 
court as to whether it constituted consent, if a man has reason to. . 
think that consent has been given, and the chairman answered ‘ no, 
it is a question of fact’. if 


Held, that the jury. ought to have been told that the onus of 
negativing consent was on the prosecution; and to the jury’s gues- 
tion, the-answer should have been that if they as reasonable persons 
thought that the conduct of the prosecution, viewed as a whole, was 
consistent with consent, they ought not to find that the prosecution 
had negatived consent. The. first question to have been put to the 
jury was whether the blows were likely or intended to do bodily 
‘harm. Only if that was answered against the accused, the question 
‘of consent would arise. If an act is unlawful in the sense of being 
in itself a criminal act, then it cannot be rendered lawful because 
the person to whose detriment it is done consents to it. As 4 general 
rule it is an unlawful act to beat another with such a degree of 
violence that the infliction of bodily harm is a probable consequence, 
and when such an act is proved, consent is immaterial. This ryle 
has several exceptions, e.g., (i) where persons who in perfect friend- 
ship engage by mutual consent in contests, such as ‘cudgels, foils ar 
wrestling’, (ai) rough and undisciplined sport or play, where*there 
is no anger and no intention to cause bodily harm, (ïi) rêasonable 
clidstisement of a child by a parent or by a person in loco parentis. 





Tanen (OTHERWISE BENSINGER) (A SNOWMAN, (1934) 
$ 186. ea 


-~-Nullity:. of. morriage—Partial and" imperfect einiercourse— 
Miscarrigge-Incapacity . to ‘consummate—M caning ` ory after: 
miscarriages decree. of- nullity of parnage, canbe madeira nac! 


. 
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Where it was found. ori the evidence that in spite of two 


miscarriages ocourring during cohabition the woman was a virgin . 


with an pnruptured hymen, and that-the man was incapable of, 
complete penetration or ordinary intercourse as properly under- 
stood, the case fell within the principle of D. v. 4. (1845) 1 Rob. 
“Ecce. 279, and that the petitioner (wate) was entitled to a Bates 
nisi, `e 


` Tue Arran, (1934) P. 189. 


SRipping—Contract to supply wheat cargo—Short delivery— 
Re-sale—Market price—Forward contract—Consignor not awar¢g 
of such contract—Measure of a aaa im contract and 
Tort, 


`. Helg, by the ‘court of f Appeal (Scrutton L.J. dissenting) that 
when dpon a contract of carriage by sea the shipowner fails to 
deliver thé goods at the port of arrival, and it happens that there is 
at that port no market at which similar goods could be purchased at 
the date of breach, and the shipownér could not be held to know that 
the holder of the bill of lading had entered into contracts of sale or 
was procuring the goods for the purpose of resale, then the proper 
measure of damages is. the value of. the goods at the date of the 
breach by non-delivery, disregarding damages of an exceptional 
nature, arising from special or peculiar circumstances to the holder 
of the. bill of lading (namely loss by his contract of sale) of which 
the shipowner was given no notice when he received the goods-for 
carriage. Where the wrong’complained of may be stated either in 
tort or in contract, the same rules as to damages must be applied; 
“France v. Gaudet, L.R. 6 Q.B. 199, ought not to be accepted as æ 
decision that in assessing the damage caused to a buyer by non- 
delivery, the damages are necessarily what he has lost on a contract 
of resales but merely, that, in the absence of other evidence, the cost, 
of resale may be treated as the value of the goods. The measure, 
of damages i in the case of an action for damages- for personal, 
injuries may stand on a different: footing. - o 


. Held, by Bateson, Tes (affirmed on appeal by Scrutton,, L. T yl 
that had the plaintiffs received the cargo, they could have sold itito, 
their purchasers ; that as there was no market they could not buy, 
and sell it to their purchasers. Therefore the principle of damages 
being to “give the plaintiffs restitutio in integrum, it could not be, 
done unless ‘the damages were assessed on the basis of the contragt, 
of resale. s E 


f 
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JOTTINGS AND CUTTINGS.. ar 


o mprisonment Pending Appeal to Ce ourt of Criminal Appeal- — 
“The recént protest in the public press against the treatment of the 
proprietor of a well- known preparatory school whilst waiting for 
his appeal to be heard by the Court of Criminal Appeal serves to 
show how easily an innocent man may be made to suffer the great 
hardship of an ordeal of prison life. The appellant was convicted, 
in May upon the evidence of two small boys, though he emphatic” 
ally denied the charge and even the’ parents of the boys were incre- 
dulous of the story.. Being found guilty and sentenced to efghteen 
months. imprisonment he was sent to Wormwood Scrubbs, where, 
according to his own statement, he was “‘herded with convicts after, 
years of public life and a distinguished award for public service”, 
and it was not until he had served some time in this ungongenial 
society that his application for bail. pending appeal was granted, 
The Lord Chief Justice, delivering judgment on the appeal, quash- 
ing the conviction, said that part of the evidence against him was 
$0-incredible and the-rest of it-appeated ‘so extremely improbable 
that itought not to have been accepted without corroboragion. We 
‘cannot help thinking that when a man of-this character and status 
has been convicted of an offence and desires to appeal, he should 
not, pending application for bail, be treated as an ordinary 
Prisoner serving a sentence.—S. J., 1934, p: 622. ` 





“The Noise Reiilaiine —The latest ‘steps taken by the 
Minister’ of ‘Transport to deal with the noise problem havé secured 
general approval, and distinct benefits have- already been felt in 
the directicii'of the reduction ofa public’ nuisance. - Whether the 
inriovation will also result i in the reduction of the number of road 
Accidents, as it is said to have done in Helsingfors, where’a 50 per 
éent. reduction is claimed, remains to be seen. The Minister made 
the new regulations acting 1 under. powers given to him by S. 9 of 
the Road Traffic Act, 1934; in addition to.the powers tognake regu- 
lations already ‘conferred upon him by’, S. 30 of the Road Traffic 
Act, 1930, and extend to the “making, i in relation to appMances “fôr 
signalling. by sound, of different regulations as respects different 
times of the day or night and as respects. roads i in different locali- 
ties and of regulations prohibiting their use’at any times, and on 
or in any localities, ` Specified’ in the’ regulations”. . Qn, 23rd. 
August, 1934, the Minister made regulations under that section 
prohibiting the use, between 11-30 p.m. and 7 A.M., of horns or 
‘other warning instruments on motor vehicles within a ‘radius of 
five miles from Charing Cross. On 3lst August, 1934, it was 
announced by the Secretary to the Minister of Transport that in 
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. 
view of the practical éxpefience of the working of this experiment 
and the strong representations in favour-of its extension which had 
reached him from numerous quarters, the Minister had now made, 
amending regulations under which the prohibition is made applica- 
| Die to all roads throughout Great Britain in “built-up” areas, that 
is to say, roads on which’ there is provided a system of street 
lighting furnished by means of lamps placed not more. than 200 
_yards apart.. If the observance'of the regulations would ‘be Jikely 
to hinder thé'use of a vehicle for firé brigade, ambulance or police 
purpgses, the regulations are not to: apply in such a case. The 
regulations are to come into force on Sunday, 16th September, 
Many invalids and light sleepers will have reason to thank the 
Minister for his timely exercise of the new powers, and it is to be 
hoped that a real beginning has at last been made towards tackling 
one ofthe most serious problems of the age.—S. J., 1934, p. 622. 





The Russian Bank case.—-The two. cases of In re Russo- 
Asiatic Bank and In re Russian Bank for Foreign Trade, heard 
together, were the subject of a reserved judgment, delivered by 
Eve, J., on 23rd July last (78 Sol. J. 647). These, the latest, and 
possibly the last, of a series of cases during the past few years, 
due to the difficulties created by the policy of the Soviet Govern- 
ment in repudiating foreign debts, raised various points which 
have already been before the Courts, and others of a constitutional 
character. In October, 1915, Russia was an ally in the war, and 
it became necessary to support its.credit for ‘the: ‘purchase of 
munitious, which was evidently collapsing. | The Bank of England 
therefore, on the instriictions of the Treasury, made a complicated 
arrangement between various Russian. banks and English houses, the 
details of which are shortly set out inthe above note, under which 
a very large sum of money was raised. The Russo-Asiatic Bank 
was one of these banks, and ït had a branch in London which was 
ordered to be, wound up under.S. 338 of the Companies’ ‘Act in 
926. Ig 1917 the Russian Revolution took place, and in 
December of that year the new. Soviet Government made a ‘decree 
abolishing all private banks and. transferring their funds to the 
‘State Bank. In January 1918, _all-the, acceptances were assigned. to 
the ‘Bank of England i in consideration of the issue of exchequer 
bonds to. the acceptors, and notices of the assignments were sent to 
Petrograd, but owing to. the revolution, never reached the drawers, 
and were. returned | unopened, | The Bank of England now claimed , 
to prove for £ 720,000. in ‘the liquidation of the London’ branch of” 
the’ Russo-Asiatic Bank which had | certain funds c on. which’ other 
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claims were ‘being made. - Several defences were raised, but the 
main one; was that of the-Statutes of Limitation: The reply to 
- „this -was that the:Bank. of: England were -acting.as agents and 
trustees for the Tréasury, and that no time ran against the Crown. 
But a further question was whether the Statutes of Limitation 
ever began to runat/all. Ultimately, Eve, J., decided on the evid- ` 
ence of Russian experts and documents, and particularly en the 
authority of the decision of Maugham, J., in In re Russian Bank | 
for Foreign Trade, (1933) Ch. 745, that all the prifafe Russian 
banks did not die a lingering death, but were finally abolished in 
December, 1917, or January, 1918, and therefore, at the date of the 
assignment in March, 1918, there was no debtor in existence who 
could be sued, and therefore, the Statute of Limitations had no 
application, and the Bank of England’s claim was éntitled to 
succeed, All the same it is a little difficult to understand hew any 
foreign bank or corporation can be dead in its uative land, and yet 
al the same time sufficiently ative; in the form of a London branch, 
to be sued through a liguidator in England. It is a paradox of 
“international law.—S. J., 1934, p. 662. - 





The Bank of England and the Crown.—The main interest of 

this case was not in the decision, which ultimately turned on a 
highly technical question of Russian law, or in the enormous. 
amount of money involved, for this was a test case, and the total 
sum lent by the English bankers to Russia ran into millions ster- 
ling, so much as in the brilliant and able arguments put forward by 
the Attorney-General, Mr. Cohen, K.C., and Mr. Van Den Berg, 
K.C. The claim was made by the Bank of England; but the real 
plaintiffs were the Treasury, who conducted the negotiations, and” 
the Attorney-General relied on Lambert v. Taylor, 4 B. & C. 138 
and Perry v. Eames, (1891) 1 Ch. 658, where Crown property was. 
vested in trustees. On the other side, it was.conténded that the 
Bank of England was not the Crown, that neither the assignment 
nor the notice of assignment mentioned the Treasury, and that tif 
case was not affected by any private arrangement between the 
Crown and the Bank, But there could be no doubt that the whalé 
arrangement was initiated by the Treasury, on whose instructions 
the Bank acted, and who found the money to pay off the aceeptors, 
and therefore were entitled in equity, if not at law, to enforce the 
obligation of the drawers. The action was not brought en bills of 
exchange, but on a contract of indemnity contained in two or 
three documents. On the second substantial point, the date of the 
edissolution of the Russian banks, it would-be much more natural 
for an English lawyer to accept the view of M. Dobryn, the expert 
called by the defence, that dissolution in Russian law was a gradual 
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operatien, and did not become effective until long after the critical 
date, 25th March,.1918. We are familiar-with the idea of. a com+ 
pulsory winding-up order involving lengthy accounts and inquiries, 

and do not suppose a company to-be defunct at the commencement’ 
or until the completion of the winding up. But that ‘takes. no 
‘account -of the methods‘of a-revolutionary -Soviet .Government 
abolishing private property by a stroke of the pen, and the evid- 
sence satisfied the learned Judge that the banks could-not have been 
an Susana et the date of he eee eee dG ies t 662: 


Fa 





e 

The Old Bailey Cages —As was fitting, the centenary “of 
‘the passing of the Ceritral Criminal Court Act (4 and 5 Wil. 4) 
was, this week, celebrated by a ceremony at which were present 
‘the Lord Chantelle: and other holders of judicial office, as well as 
a galax of counsel, senior and junior. Although they were assem- 
bled in a building less than thirty years old, the occasion inevitably 
‘carried the mind back to medizval history, and the dim figures 
of the first Recorders who professed a knowledge of the law; to 
the horrors of the old Newgaté Prison; to the rigours of the cri- 
minal jaw system as it existed even in the early nineteenth century, 
when a prisoner was not entitled toa copy. of the indictment, 
‘and house-breaking was just passing from the category of 
capital offences; and thence on to the Victorian figures of Mr. 
Justice Hawkins, honoured with a bust in the Great Hall, and, 
amongst others, Mr. Commissioner Kerr, of whose eccentricities 
so many tales are told, On such an occasion it is surely impossible 
not to congratulate ourselves on the fact that in the intervening 
century since the passing of the Central Criminal Court Act our 
country, then reputed for the severity of its criminal administra- 
‘tion, has exchanged this pre-eminence for one for outstanding 
humanity. If memory serves us aright, it isin Judith Paris that 
Hugh Walpole, with his talent for atmosphere, draws so damn- 
‘ing a picture of his heroine’s encounter in London about 1800 with 
a ard-faced mob assembled round a butcher’s shop to witness the 
hanging of a ruddy-faced boy who has stolen three shillings from 
the’ til, wherewith to make his way back to the country, and it- is 
hard to ebelieve that for another thirty years. after the event 
“so marly, were commemorating this week executions’ remained’ an 
‘occasion of public KAE E one ee p. 303: 

z l E : 

Bentham.-—Some little time ago mention was made in ‘this 
column, of the frequent, coincidences rnet with in the course 
„of: one’s ‘desultory reading. Mention is found, for example, of 
“some notable personality of the past in a certain work, and ‘almost 


‘immediately afterwards, and-apparently by the merest chance, one 
D 
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‘encounters him again; but in a very different milieu, and in some 
book where one might least expect him. This experience has. once 
| again been that of the present writer, the notability encountered 
“being the redoubtable Jeremy Bentham, whose name is familiar to 
all students of law and political philosophy, who, however, may 
open any of his voluminous writings with little expectation of being’ 
exhilarated. His published works are embraced in a serrjgd row 
of not very inviting-looking volumes, but even these appear to be 
only a fragment of what he produced with inexhaustible assiduity, 
for weare told that in addition. to. the published writings be left 
‘172 portfolios and wooden boxes, each containing about 300 loose 
_ Sheets,” which long lay undisturbed till a very courageous person 
investigated them and out of them produced A Comment on the 
Commentaries, that is, Bentham’s comment on Blackstone. Well, 
the present writer, in seeking to beguile the tedium of GA certain 
rainy day during the Long Vacation, occupied himself by glancing 
through Eckermann’s Gescprache mit Goethe, a delightful work 
which the Germans used to think completely eclipsed our Boswell 
in the. realm of literary biography. In this probably they were 
mistaken, but this, nevertheless, does not detract from the charm 
‘of the work and from the pleasant light it throws on the veteran 
‘poet in the last decade of his life. It seemed an unlikely place to 
encounter Bentham, yet there he was. The talk on the occasion in 
question had turned on Dumont, who acted so efficiently as 
'‘Bentham’s interpreter to other nations, whereupon Goethe remark- 
ed that it raised a curious problem to reflect that a person so intelli- 
gent as Dumont should be the. pupil and admirer of “that fool 
Bentham”. Eckermann did his best to put in a favourable word 
‘for Jeremy, but Goethe would have none of it, expressing finally 
his wonder that an old man should close his life as a Radical. 

Eckermann again endeavoured to get in‘a word in mitigation of 
sentence, but Goethe was unmoved, “and in a latter conversation 
described him as “this Radical fool”.—L. T., 1934, p.811. 





- A me}? 4 e. 

One of his Admirers.—While Goethe declinéd to see anything 
in Bentham worthy of admiration it was curious to find ing vay 
different book, namely, Borrow’s, Biblein Spain,’ that. the local 
‘magistrate in a remote part of the Peninsula entertained for him 
the profoundest esteem. Readers of Borrow may recall:that the 
author, in his vigorous campaign “in an’attempt to circulate the 
Scriptures in the Peninsula,” when-that country was distracted, as 
“unhappily it still is—the trouble in Borrow’s day being the rising by 
-Don Carlos—was seized by some over- ~2ealois officials and carried 
before the alcalde charged with being a Carlist, if not Don Carlos 
himself. This last suggestion tickled the alcalde imimensely : “Oh, 
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most ridiculous !’? he said: “Mistake a countrynian: of the grand 

Baintham for such a Goth!” Borrow was.puzzled. “Excuse me,” 

he said; “you speak of the grand somebady”. “The grand Bain-, 

tham,” continued the alcalde—‘he-who has invented laws for atl” 

the world.‘ I hope shortly. to see -them adopted in this unhappy 
` country of ours”. “Oh,” remarked Borrow, “you mean Jeremy 

Bentham. Yes, avery remarkable man in his way”. This mild 
e encomium did not satisfy the alcalde, who enthusiastically declared 
that he was #the most universal genius which the world ever pro- 
‘duced, a Solon, a plato, and a Lope de Vega”. Borrow confessed 
that he had never'read Bentham’s writings, but doubted whether 
Bentham could be classed at any rate with Lope de Vega, to which 
the alcalde’s reply was: “How surprising!-I see, indeed, that you 
know nothing of his writings, though au Englishman. Now, here 
am I, a, simple alcalde of Galicia, yet I possess all the writings of 
Baintham on that shelf, and I study them day and night”. It 
seems that he had those writings in English, which speaks eloqu- 
ently: for the enterprise of the local magistrate. Pity is ‘it that 
Bentham did not survive long enough to read this remarkable 
tribute to his genius.—L. T., 1934, p. 312. 





Lord Tomlin on Bentham.—It was singular, after reading 
Goethe’s and the Spanish alcalde’s conflicting views as to the 
merits of Bentham as a philosopher-to meet him once again in the 
current number of the American Bar Association Journal, in the 
address delivered in August last at the annual meeting of the 
American Bar Association by Lord Tomlin. In the course of his 
brilliant address on the subject of Case Law, Lord Tomlin remark- 
ed that no critic of the English system has ever been so rude to it 
as Bentham, who said: “It is the judges that make the common law. 
Do yout know how they make it? Just as a man makes laws for 
his dog. When your dog does anything you want to break him of, 
you wait till he does it and then beat him. This is the way you make 
laws for your dog, and this is the way the judges make laws tor 
‘you and me”, Thereis a crudeness, but a certain residuum of 
&ruth, abeut this, but as Lord Tomlin.went on. to .say.: . “Bentham 
suffered from an obsession with regard to the Legal Profession 
which substantially weakens the value of his opinion. on a matter 
of this kind”. That. he had-no great love :for the Profession, 
although a member of the bar himself, is evidence from an entry 
in his commonplace book where we may read the following. entry: 
“Barristers are so called (a man of spleen might say) from barr- 


ing against reforms”, arfd.‘Itds: as impossible:for a lawyer to wishe 


men out of litigation as fora physician:to wish them out of health”, 
‘We must not, of course take such and. similar saturnine expres- 


. 
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Sions au ‘pied de la lettre, but they certainly evince no great lové 
for the profession which he ‘himself embeaced but did not ‘practise. 
The L. T., 1934, p. 312. 


. 5. 
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Besiihami” s Hamur Gio connect the name of Bentham with the 
idea of humour may. well seem to some people to bea flagrant con- ` 
tradiction in terms, yet that he was not without at least a sdintilla 
of humour is curiously illustrated by the story that has come down 
to us from the days - -when he was resident in Westtuihster, in a 
house next door to that which at oné time had been ocgupied 
by Milton; We are told that when he conducted his visitors round 
his garden he made them | go down on their knees to the poet’s 
house as a tribute tó his genius, Anything more apparently 
antithetic than the writings of the great Puritan poet “and those 
of Jeremy Bentham can scarcely be imagined, and we may well 
conjecture that the practice of requiring: -his visitors to do obeis- 
ance to the shade of Milton was prompted less by the idea of hero~ 
worship than by the whimsical desire to indulge in the playful 
pastime of pulling their-nether limibs, All the same, it is a pleasant 
little story; it shows at-least that Bentham -was not always the 
grim Utilitarian we mentally “conjure up when his- name is 
mentioned, TL. T., 1934, p, 812.. f oo’ 





Lord Pureman te is ‘with sincere regret that we record 
the death of Viscount Buckmaster, who died on Wednesday last 
at the age of seventy-three. Lord Buckmaster, who was a member 
of the Inner Temple, was called to the Bar in 1884, but for a time 
made little headway. Later, his success as an advocate was very 
considerable, and he showed that he possessed learning, fervour, 
and forensic skill. He became Solicitor-General in 1913, and, on 
the formation of Mr, -Asquith’s Coalition Government in 1915, he 
was, somewhat unexpectedly, made Lord Chancellor. Ten years 
later he entered the City,.and became president of the British 
Controlled Oil Fields, but he retired from that position after 
holding it for less than a year, having earned the gratitude of the 
shareholders, Lord Buckmaster’s interests were most varied, an@ 
his speeches, referred to below, dealt-with such diverse matters as 
the Ruhr, the League of -Nations, the Black and Tans, Sex 
Equality, Bith Control, Women Lawyers, the English Countryside, 
and the Squirrel’s Charm. Each of his speeches has its own 
particular and appropriate merits. His strenuous efforts to secure 
divorce law reform will be present to the minds of allour readers. 

e His death etitails | a very real loss, fdr his tribunal work in 
the Privy Council and in, the House ‘of Lords was brilliant 
“and sustained, whilst, as Viscount Cecil said in thé House of-Lofds 
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on Thursday, Lord Buckmaster, “added a distinction and an 
energy to their Lordships’ debates which would be ven ‘much miss- 
ed in the future”.—L. T., 1934, p: 397. : <* 


An Orator of Justice.-—It will be remembered that in ‘the 
spring of last year Messrs. Nicholson and Watson published a 
volume described as “a speech biography of Viscount Buckmaster”, 

“which bere tbe title “An Orator of Justice”. Colonel John Bichon 
supplied a preface, and the book was edited by Mr. James 
Johngton. In his warmly appreciative preface, Colonel Buchan 
suggested that Lord Buckmaster was our most finished master of 
oratory since Lord Rosebery’ s golden voice was silenced. As 
regarded the substance of the speeches, he thought that their 
author had two qualities, not always found together: he was 
humart, and he wasa humanist. His subjects were very varied, 
“and the*tones vary with them. There is no. flat rhetorical norm, 
as with most of us”. The speeches had been thought out but never 
written, and although Colonel Buchan considered that a successful 
lawyer was not often a first-class’ speaker, practice in the courts 
tending to deprive his speeches of a “satisfying beginning, middle, 
and end,” he found that Lord Buckmaster’s spceches were “always 
artistic wholes”, There were few purple patches. Logic, balance, 
.aptness, simplicity” were what he gave us, not “flowers or tears”. 
In Stevenson’s phrase, he was faithful to the “Piety of speech”. 
His actual voice was, the editor of his speeches asserts, a witness 
to character. It rang with sincerity; it was truthful. A man fresh 
from listening to his public speech who heard him talk would, Mr, 
Johnston thought, be impressed by the uniformity of the speaker’ s 
character. —L. T., 1934, p. 397. 





Lord Coke or Mr. Pope kaag Pope, whosen namie is writ 
large in the history of our literature, has recently been made the 
subject of a new biography, and it is announced that'a complete 
edition of his writings, apart from his translation of Homer, is in 
‘@ohitgmplation—facts which point to his abiding literary vitality. 
At one tjme his poetic status formed an almost inexhaustible topic 
for discussion, but at least he enjoys this distinction, that, next_to 
‘Shakespeare, he has the greatest number of quotable passages. 
Among these is the-familiar line. ` ~ 

“À little learning isa darigerous thing”, ~ i M 
-which gave occasiori rather more than a E A ago to a curious 
-query oma reporter's proof. It came about in this wise: a case was ° 
before the Divisional Court raising the question of liability for 
damage toa highway caused by a heavy traction engine, During 
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the argument counsel maintained that such an engine was per se a 
dangerous thing, and referring to this contention, Mr. Justice Dar- 
“ling, in the course of his judgment, said that in his opinion nothing 
could properly be termed dangerous-in itself except, perhaps, what 
Mr. Pope called “a little learning”. This witty application of the 
familiar words in a prosaic case in the Crown Paper was too good 
to be lost, so was incorporated by the reporter in his report, But one 
can imagine his dismay when on showing his proof, to a friend,” 
very learned in the law but, as will be guessed, not So learned in 
literature, he had it returned with this comment: “Querys Lord 
Coke not Mr. Pope?” In one of his poems Lowell tells us that 
“they didn’t know everything down in judee”; so, we may say 
that even great lawyers are sometimes lacking in acquaintance with 
matters familiar to most people as household words.—L. T., 
1934, p. 408. *e $ 
Pope as Litigant—As readeis of his life are aware, Pope was 
a touchy little man, and, further, was not above manipulating his- 
letters with the object of giving them what he considered an added 
literary value; but he had at least this merit, he vindieated thè 
right of the writer of a letter to the property therein. If the 
learned reader turns to the second volume of Atkyns’ reports con= 
taining the decisions of Lord Hardwicke, he will find under date 
June 17, 1741, the case of Pope v. Curl. The matter came before - 
Lord Hardwicke on a motion by Curl (or Curll, as the name was 
usually spelt) to dissolve an injunction which Pope had obtained 
restraining him from selling a volume of letters from Swift, Pope 
and others. In giving judgment the Lord Chancellor said, first, 
that it would be extremely mischievous to make a distinction be- 
tween a book of letters and any other book, and, secondly, that 
“ no works have done more service to mankind than those which 
appear in this shape upon familiar subjects, and which perhaps 
were never intended to be published, and it is this that makes them 
so valuable, for I must confess, for my own part, that letters whigh 
are very elaborately written and originally intended for ‘the press. 
are generally the most insignificant and very little worthwhile ang 
person ’s reading.” The Lord Chancellor thereupon’ ‘continued the 
injunction as to those letters which were in  Pope’s name in the 
volume and which were written by him, but not as to. those which 
were written to him, as the copyright: or property ‘in . those 
had not been vested in him. In his remarks above guoted 
we have a striking proof not only of Lord Hardwicke’s legal 
‘ genius, which ‘indeed . has been generally ascribed, tö him, but 
likewise a fio less Striking proof. of his literary. appraisement, of the 
value of lettérs written for publication. =L, oS 1934, HA #09... 
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“A Public Function” —Large as are the implications of the 


Act of 1919 “ to amend the law.with respect to disqualification í on 
account of sex,” which abolished discrimination against we men ‘ 

the exercise of any public function” or the holding of any civil 
office or ‘post, it was last week—after close on fifteen years of ope- 
ration—sought to obtain the ruling of the Chancery Division as to 
whether it had, or had not, secured to women the privilege of 
ecaring fora private garden, Edwardes-square, one of the few 
delightful backwaters-of the West-end, was one of those covered 
by thesKensington Improvement Act of 1851, which provided that 
for its care and management the owner and his agent, together 
with the “ male inhabitant householders, ” should thereby be cons- 
tituted a committee. The said male inhabitant householders weré 
reported not to be sufficiently dogs in the manger to object to the 
inclusiqp in their number of certain women householders, but felt 
that the duties imposed on them made it necessary that the court 
should itself promulgate a decision as to their eligibility. Admis- 
sion to the garden being limited to inhabitants of the square and 
their friends, there certainly seemed at first sight justification for 
the commenti of counsel for the defendant secretary that it requir- 
ed some imagination to deem its management to be the exercise of 
a public function. Mr. Justice Clauson, however, found a way to 
dispense with imagination and reconcile common sense with the 
letter of the law. By the Act of 1851 the committee was, it 
appears, granted power to make by-laws for the proper manage- 
ment of the square; such by-laws binding members of the public, 
the element of publicity was secured, and that creature of statute; 
the garden committee, exercised a public function. A perfectly 
satisfactory and interesting little chain of reasoning.—L. T., 1934, 
b. 286. 


M. Pomcaré.—Considering the long and distinguished rôle 
played by M. Poincare, whose death France is now mourning, in the 
affairs of his country for so many years, particularly during | thosé 
agonising days of the war, it is scarcely surprising that most people 
thiikøf- hêm almost exclusively asa statesman, wise and courage- 
ous, and perhaps it is right that they should so regard him, but we 
of the Legal Profession canriot forget that, liké so many others who 
have helped to shape the destinies of France, he was grounded iñ 
thé law, and for many years occupiéd a " prominent position in the 
list of advocates practising in the Palais’ de Justice. - “In his’ early 
days at the Bar he wrote much on legal subjects, ‘and was for some 
time law éditor of the Voltaire. Later he was’ the author-of: seve- 
ral légal text-books, including “ Du Droit de'suite dang la proprieté 
mobiliere”. and" L’ancien Droit et le code: civil,” all of ‘which ‘gavé 
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"evidence of his wide knowledge of jurisprudence, and his* skill in 


the literary presentation of his subjects. When released from his 
exhausting labours for the State, his fellow-members gf the Bar 


‘did him and themselves honour by electing him to the highest office 


in their gift, that of Batonnier, that is, their representative on all 
ceremonial occasions and their guide, philosopher and friend in all 
matters affecting their professional interests. The Batomnier is 
mentioned as head of the Bar in 1687; before that time it would, 
appear that the senior member of the order was ent#led to prece- 
dence and to preside at meetings of the Bar, but as it was, found 
that the senior was often so old that he could not bring to the dis- 
charge of his duties the ability essential to efficiency he was often 
passed over. By a décree of 1810 the Batonnier was directed to: be 
named by the Procureur-General, but in 1870 the Bat was given 
the right to elect whom it thought fit to fill the office, the election 
being by an absolute majority. Asis generally known,.the Scots 
Bar, probably owing to the French influence in the days of the 
«auld alliance, ” has its Dean of Faculty corresponding in duties 
and in distinction to the Batonnier in Paris: The “ auld alliance ”’ 
may be said to have been re-cemented when in 1914 M.*Poincare 
was elected Lord Rector of Glasgow University—a gracious ges- 
ture of friendship to our friends across the Channel. —L. Ti; 


1934; p. 294, ~, 


Impossibility of Por formance.—The late’ Professor Tait, the 
distinguished holder of the chair of natural philosophy at Edinburgh 
University, on one occasion declared on scientific grounds that a 
golf ball could not be propelled more than a certain number of 
yards, which he mentioned. Immediately afterwards his son Freddy. 
Tait, the golfer, exposed the fallacy of his father’s assertion by 
driving his ball considerably further than the length which was 
said to be its utmost possible limit. The moral from the story is 
obvious: ‘be-extremely cautious as to possibilities. In a letter éo- 
The Times lastweek, written over the initials “F. D.M., 4 which we. 
imagine will scarcely conceal the identity of Mr. Justice Mackimtt 


non, is’ brought out afresh the unwisdom of endeavouring.o define. 


what in law isin the sphere of the impossible. The learned writer 
points out that Bracton, who wrote in the thirteenth century, cited’ 
a promise'made either at Oxford or at Exeter to do something thé: 
same ‘day at:London as being so obviously imipossible as to be void: 
inlaw, A later writer gave as his example of a promise having the 
same consequences,‘ to go to Romein oné day” s another instance. 
as manifestly impossible; “if a man agrees to make a flying machine: 
that-will getacross the Atlantic in two hours”; while Sir William: 
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Anson, writing nearer our own day, offers\as an example of the’ 
impes he “to go round the world ina week; or to supply a. live 
pterodactyl”. In view of the latest success in’ ‘aviation, thelearned | 
corresportdent suggests the wisdom of editors Of text-books in the’ 
future being more chary in drawing illustrations from the ‘subject 
of travel in seeking .to illustrate the doctrine of. impossibility: of 
performance (although, as he says, they may retain the example 
of supplying “a live pterodactyl’), seeing that they are so likely 
‘to be falsified by fresh.achievements in annihilating space.- Sir 
Tomas Browne, who had a perfect genius for exquisite phrases, 
_speaks* somewhere, of “ time which antiquates antiquities and hath 
‘an. art to make dust of all things”; certainly time antiquates 
notions as well as material things, and with each advance of science 
will give fresh aes of its power to do this—The S$. J., 1934, 
-$ 773. 





Hes ip Court Bildi —The Election of the Master of the 
Rolls as Reader at the Inner Temple is a reminder of the existence 
of an ancient office at each of the Inns.of Court out of which ‘has 


gone all the importance which it was originally intended to stib- 


serve, At one time the Reader was that one of the Benchers selected 
to discourse on some branch of law-for the instruction of studénts, 
-but till a few years ago, when the late Mr. Justice MCCARDIE sought 
to restore something. of its old.importance, the practice of lecturing 
by-the Bencher selected for the post had fallen into desuetude, At 
the Middle Temple, for example, we are told that the last Reader 
who publicly read was Sir William Whitlocke, who read in the 
year 1684. In those early days there was no Council of Legal 
Education with its Readers to ensure that lectures on the various 


` branches of law were available for intending members of the Bar, 


who, in the absence of such a course of instruction, were supposed 
to.gather at least some fragments of knowledge from the prelections 
of:the Readers. Some of the early readings were of considerable 
value, and one of them has come down to us in CALLIS'S reading 
upon the Stétute of Sewers, which even yet is consulted, although it 
was given at Gray’s Inn as far back as 1622. As has been said, Mr. 
Justicé McCarvie sought to revive the practice of reading, and one 
or two Réaders have followed his. example, and possibly the Master 
of the Rolls may, during his year of’ office, do the like, taking, it 
may be; as his subject a matter in which he has:exhibited.so?>much 
interest in recent years, that of the conservation oe records. —The 
Sid i934, Pi 066. KAMA pee Sada ce PEIN 





LA Judicial age Limit. When: some time ‘ago we touched: ‘oi 
this subject. it. then. possessed = nothing: more. thas ~an- acadermié 
E 
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“interest. Now; however, it has been lifted on to the plane of what 
“may be called practical politics, for the Royal Commission, of which 
. Lord Pret has been nominated Chairman, and of whichthe Master 
“of the Rolls is one of the members, has been directed to consider 
not only the state of business in the King’s Benċh Division, but like- 
‘wise, inter alia, “the question of a retiring age for High Court Judges 
‘appointed in the future”. Throughout the public service an age 
‘limit has been very generally imposed; country court judges arg 
subject to it like so many others, and, a priori, it isdifficult to see 
why such a rule should not be operative inthe High Court where, 
‘if anywhere, the country expects to obtain the clearest intellects 
“to grapple with the many difficult problems brought for solution. 
Arrived at three scote years and ten, which the Psalmist regarded 
as the average limit of man’s days upon earth, the mental powers 
of the generality of men is not so acute, and their powers of 
concentration are not so active as in their younger days, and this 
‘general law of nature does not exempt judicial persons’ from its 
inexorabiliiy. No doubt many exceptions may be pointed to where 
eminent judges continued and are continuing to exhibit remarkable 
-vitality in the performance of their duties in court long past the 
‘years usually known as the allotted span, but these are exceptions, 
and the rule is intended to have its application to meet the case of 
‘the ordinary man. No hardship, it ‘will be observed, will be caused 
“to any of the present occupants of the High Court Bench, for the 
rule, if it ever finds favour, is to be operative only as to appoint- 
"ments in the future —The S. J., 1934, p. 865. 


e 


Powdered Wigs.—Iricidentally, Mr. Jaques calls attention to a 
feature of the barrister’s court equipment that seems now to have 
‘gone clean out of fashion—the practice of having the wigs powder- 
ed. A century ago it appears to have been the universal custom 
for all wigs to be powdered when they had lost their -pristine 
freshness ; indeed, further back, when wigs were in more general 
use, thé same custom prevailed generally, for do we’not find that 
the Laird of Cockpen, in. Lady Nairne’ s exquisitely, humosugus 
song, when he set out on his wooing expedition, had not nly his 
-cocked hat, his ring, and his sword, but “his wig was weel pouthered, 
and as guid as new”. Despite all these and other adornments, his 
suit found no favour with Mistress Jean, although in anaddendum 
to thé song afterwards written by Miss‘Ferrier, the lady repented 
of her rebuff to the laird, and eventually accepted him. Who was 
the last member of the Bar to-adhere te the custom of .having his 
wig- powdered? “The present writer recalls that Sir Henry James, 
afterwards Lord: James: of Hereford, had his occasionally thus 
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rejuvenated, and it will not be forgotten that Lord Darling’s | 
judicial wig seemed to bear traces of the powder that was supposed 
to give it a fresh lease of life—The L. T., 1934, p. 187. 

Hirsute Facial Appendages.—From the fact that. the junior 
counsel for Dickens in the applications for the injunctions he 
sought was James Bacon, afterwards a judge, and destined to be 
the Jast of- the Vice-Chancellors, Mr. Jaques was much impressed 
with his personality, writing of him enthusiastically in the defunct 
St. James Gazette—a sketch which Mr. Manson later incorporat- 
ed in his Builders of the Law. In this was related a capital story 
of the venerable judge’s notes ina case which went to the Court 
of Appeal. The notes supplied to the Lords Justices consisted of a 
single sheet of paper on which was drawn a caricature portrait of 
the appellant with the words underneath: “This man is a liar,” 
and that was all. It seems that he disliked barristers who wore 
moustaches, telling one of them that he could not hear what-he said 
because of the impediment before his mouth. Apparently he had 
no objection to side whiskers, for in Mr. Jaques’s memory he was 
associatede with whiskers of a wild and miscellancous character ; 
but these, he would have said, offered no impediment to clear 
articulation, Side whiskers were a good deal favoured on the- 
Bench a generation ago. The present writer seems to remember 
Mr. Justice Day with these. facial appendages; so, too, had one or 
two other judges, Moustaches were less favoured, but a few 
afterwards appeared, as, for example, on Lord Justice Phillimore 
and Lord Justice Younger (now Lord Blanesburgh). In the 
admirable biography of Lord Cave, by Sir Charles Mallet, we find 
the somewhat startling statement that Cave was untroubled “ when 
charged with being the first Lord Chancellor to wear a moustache 
for 200 yéars ”—-surely an unprecedented length of time for wear- 
ing what the old Vice-Chancellor thought a serious impediment to 
distinctness of enunciation. The fact that the Lord Chancellor 
cominued to wear his moustache did not, as Sir Charles well said: 
“ Lesson the dignity, or the impressiveness of the tall, imperturb- 
abbe-figureewho brought kindliness as well as counsel to every 
gathering jn which he took part ”.—The L. T., 1934, p. 187. 
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Tue Law or Promissory NOTES or THE NEGOTIABLE INSTRU- 
MENTS ACT AS APPLICABLE TO NOTES by T. R. Venkatesa Aiyar, 
B.A., B.L., Advocate, High Court, Madras, Third Edition, Revised, 
1935. Price Rs..4-8-0. — ° A 

Of the various kinds of Negoliable Instruments, the promissory 
notes are the most common in this country; and a book dealing 
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“with the law relating to them is therefore of practical value. The 
learned author’s book on the subject is mainly a commentary on the 
, sections of the Negotiable Instruments Act which have a special, 
"reference to promissory notes. The appendices give useful inform- 
ation on the ‘questions of stamp law, limitation and rules of 
procedure in actions on promissory notes. The popularity of the 
work is shown by the fact that three editions of it haye been 
called for within seven years of its first appearance. In- the. 
present edition, the learned author has re-written pprtions of the 
notes with reference to the latest decisions and legislative changes; 
We therefore commend this book for the busy practitionér who. 
will have every day to deal with questions relating to the subject. , 





Evipence Act MADE Easy IN THE FORM OF QUESTIONS WITH 
FULL ANSWERS by R. V. Apte, M.A., LL.B., Sub-Judge, Bhoy State, 
1935. Price Rs. 1-12-0. . 

_This is a book intended to facilitate candidates appearing for 
law’ examinations in passing them. It is the form of questions on 
the subject with full answers for the same, It cannot be said that 
books’ of this description can supplant the use by students of’ 
standard works, on the subjects, but they can only serve the 
limited purpose of the candidates satisfying themselves whether 
they have grasped the subjects from their study of the treatises. 
The students of law will therefore do well to peruse such books’ 
just before their examination and with a view’ to refresh their 
memory by way of rapid revision of the Bubjects: when there i is 
no time for a comprehensive study.’ 
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THE SCOPE OF SECTION 35 OF THE INDIAN . 
STAMP ACT. 


The wording of S. 35 has always caused considerable 
-doubt and difficulty in its practical application by the Courts of 
‘Law owing to the rigorous tenour of the section on the-one 
hand and the desire on the part of the Judges to mollify its 
“effect on the other. The penalty imposed by that section, seems 
‘rather severe and if its purpose is the protection and the safe- 
guarding of the revenues of the State they are provided for in 
“the Act and can be done by other effective means as well. The 
-section would imply, that if a document is insufficiently 

--stamped, it is to be treated as if the document is non-existent, 
a mere blank piece of paper.with the writing on it of no avail 
in a Court of Law. But the Courts have always attempted to 
-mitigate the rigour of the section and have always pressed into 
-service the rule that a fiscal statute should be strictly construed 
whenever they have to deal with this section. The existence 
-of the words “for any purpose” after “admitted in evidence” 
has widened the scope of the section and the purport and 
-prohibition, envisaged by these words, offer a baffling problem 
-and the aim in this article is to attempt to understand the scope 
-of these words. The words “for any purpose” were introduced 
-igto the Act for the first time in 1879. 

fn the older Act 18 of 1869 the wording of the relevant 
-portion in S. 18 (a) was 

“No instrument chargeable with stamp duty shall be received in any 
‘Court of Justice, or by any person having bylaw or consent of parties 
-authority to receive evidence, as creating, modifying, transferring, or extin- 


-guishing or purporting to create, modify, transfer, or extinguish, any right 
or obligation, or as evidence ip any civil proceeding”. 


But after the amendment of the Act in 1879, ‘the wording 


in the new S. 34 is :— f Sona 
F 
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“No instrument chargeable with duty shall be admitted in evidence for 
any purpose by any person having by law or by consent of parties authority 
to receive evidence, or shall be acted upon, registered or authenticated by 

“any such person or by any public officer unless such instrument is duly 
stamped”, 


It is rather strange that in England these words “for any 
purpose” were introduced only later viz., in 1891. S. 14 (4) 
in the English Act of 1891 says that “save as aforesaid, an, 
instrument executed in any part of the United Kingdom, or 
relating, wheresoever executed, to any property situate,,or to 
any matter or thing done or to be done, in any part of the 
United Kingdom, shall not, except, in Criminal Proceedings, 
be given in evidence, or be available for any purpose whatever, 
unless it is duly stamped in accordance with the law in force 
at the time when it was first executed”. Now the quéstion is 
that in the case of an instrument insufficiently stamped, what 
is it that is shut out by the words “be admitted in evidence for 
any purpose”? Is it the document asa whole or what portion, 
if any, of it? Take the case of a promissory note insufficiently 
stamped. It cannot be rectified by the payment of proper 
duty and penalty, and so it is directly hit at by the section. It 
is inadmissible in evidence in the sense that a plaintiff who 
brings a suit on it, cannot get a decree on the promissory note. ` 
The question arises as to whether the wording of, what one 
may for convenience call, the operative portion of the docu- 
ment, viz., “I promise to pay so and so the sum of money on 
demand” is alone covered by the nomenclature instrument, or 
the particulars mentioned in the document regarding the nature 
of the liability undertaken and the recital of consideration for 
the promise to pay, are also inadmissible in evidence. Can the 
signature affixed to the document be utilized for any other 
purpose? Ina simple case of a loan and a contemporaneous. 
promissory note executed to evidence the loan, fhere is no. 
difficulty ; for if the promissory note is insufficiently, stamped, 
the plaintiff has no remedy.- An instance to show how the 
section is looked at with disfavour is the familia, one of 
allowing the plaintiff to sue on the original loan if it could be 
separated from the pro-note transaction. The Coyrts always. 
try to treat the loan and the note as separate transactions, 
though really they have no separate existence in the minds of 
the parties. Another instance, where the Courts get over the 
section, is where the execution of the pro-note_ is admitted im 
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the written statement of the defendant. The courts then give 
a decree on the admission, contained in the written statement. 
These two instances are cases where the document as.a whole, 
is completely ignored, there being no necessity to admit it ih 
evidence. But these cases do not touch the question . as tọ 
what extent and in what manner ‘the insufficiently ‘stamped 
instrement could be used in evidence in judicial proceedings. 

Suppose the document, instead of: simply stating “I promise. to 
pay X amott to Mr. Y on demand with interest etc.” contains 
othe extraneous matter as to how this liability on thé-note 
was arrived at. A- promissory note may be executed for the 
amount agreed to and arrived at on looking into the accounts. 
of the parties or in respect of dealings between the parties, or 
for the balance of amount due on a sale lease or mortgage or 
some ®ther transaction or it may be in renewal of a prior pro- 
missory note. : The question ‘is whether in such cases the 
pro-note could be treated either as an acknéwledgment of prior 
liability or as a contract to pay the old’ debt. Suppose a 
promissory note states “On looking into the accounts I am 
liable to pay Rs. 500 to you. Thisamount of Rs. 500 I pro- 
mise to pay to you on demand with interest etc.” Can the 
portion of the instrument, “I am liable to pay to you Rs. 500” 


` Þe treated as an acknowledgment under S. 19 of the Limitation 


‘Act though the. pro-note’ is insufficiently stamped, and hence 
inadmissible in evidence? There are, two decisions of -the 
Madras High Court reported in Rakkappan v. Suppial and 
Vencheswara Sastri v. Narayana Aiyar? where it is held that it 
‘is only the promissory note ‘portion of the instrument that is 
inadmissible in evidence under S. 35 and not the other portion 
acknowledging the prior liability. ` In a case in Gopala 
Padayachi v. Rajagopal Naidu3 where the suit promissory 
npte was executed i in renewal of a prior promissory note, the 
suit promissory. note being insufficiently stamped was held to- 


- beradmissible as an acknowledgment of the liability tinder the 


prior prpmissoty note. The reasoning in the two decisions of 
Rakkappan v” Suppial and Vencheswara Sastri v. “Narayana. 
oi was that it isonly the operative portion “I promise to pay 

” that is inadmissible“ “arid ‘not the other matters -contained 
in ae ‘document. ` But these two decisions have’ Been: dissented 





1. (1529) 2 LW, 691," 2. 082) 36%, Wa 918. 
| 3. A, IR, 1926 M. 1148, ba ee 
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from by a Bench of the Madras High Court in Š. A. No. 124 
‘of 19301. The decision in S. A. No. 124 of 1930 
-proceeded on the footing that it is well established that the 
‘document being insufficiently stamped could not be given in 
‘evidence for any purpose whatsoever. ‘This principle has been 
‘tersely put in Irani v. Gangadhar,® thus: 


“As the document being insufficiently stamped cannot be admftted in 
-evidence for any purpose, it must in the suit be taken to be non-existent, for, 
as observed by Lord Halsbury in Seaton v, Burnard® of thiwgs that do not 
appear and things that do not exist the reckoning ina Court of Law i is the 

same”. 


In dealings with S. 140f the English Act, Sir Samuel 
Evans says in Fengel v. Fengel4, that the effect of S. 14 of the 
Stamp Act is that an unstamped document cannot be received 
for any purpose whatever, including a collateral purpose. 


Again suppose the amount, for which the promissory note 
‘ds executed, is calculated-and entered in the document itself by 
incorporating the cross claims and striking the balance and 
then the promise to pay follows with the signature of the 
promissor. Or suppose, again that in the ledger’ page of the 
account book the amount due to the plaintiff is calculated and 
arrived at, and, below that, the promise to pay the amount on 
demand with interest is written and signed by the executant. 
If these two documents are insufficiently stamped as promis- 
sory notes can either the promissory note portion or the entries 
of the amount ascertained and incorporated as due, be used 
as ‘account stated’ within the meaning of Art. 64 of the 
Limitation Act? If there are signatures to the entries of the 
amount ascertained asdue, apart from the signatures to the 
promissory note portion, there is no doubt that these entries 
could be used as ‘‘account stated”. If the promissory note is 
properly stamped but is defective in other respects e.g., as not 
fulfilling any of the conditions mentioned in the Negotiable 
‘Instruments Act, the pro-note can be treated as “account stated,’ 
for there is no such prohibition or penalty under that "Actas is 
found in S. 35 of the Stamp Act. But, if the pro- -notè is not 
-properly stamped, it could not be so used as it is inadmissible 
for any purpose. We find the law succintly stated in the Hail- 
sham Edition of H alsbury’ s Laws of Englands that a Promis- 








1. (1934) 67M. E J. 37, NĦR. C. 7, . 
2, (1910) 35 Bom. 29.. - 3, (1900) A. C. 135: 
4, (1914) Probate 274, PS * 5.° Vol. 7 atp. 299. 
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sory Note or Bill of Exchange which is not duly stamped ‘may 
not be looked at for the collateral purpose of proving an account | 
stated”. This question was‘considered in a case Green v. Daviest. 
There the action was upon a promissory note. The note was 
not properly stamped and it was argued that the instrument 
might be read as evidence of an account stated. But the Court 
held that the note could not be received as evidence 
of an accouñt stated, as the Statute provides explicitly that rio 
note Shall be given in evidence or be available in law or equity. 
unless the paper on which it is written is duly stamped: and to 
allow it as proof of account stated would be to admit it in 
evidence and make it so available. There is another decision 
of the Allahabad High Court reported in Ramdas v. Inayatul- 
lah? Where the same point has been considered. It.wasa suit 
based upon a Memorandum of accounts signed by one of the 
defendants admitting that a sum was due by him to the 
plaintiff. The document came within the definition of an 
acknowkdgment of debt in Art. 1 of the Schedule to the 
Stamp Act and as it did not bear sufficient stamp it was clearly 
inadmissible. It was contended that the suit could however be 
treated as one for an account stated within the meaning of - 
Art. 64 of the Limitation Act; but this contention was 
negatived as under S. 35 of the Stamp Act the document could 
not be used for any purpose. It would be grotesque to suggest 
that the signature appended to the pro-note portion may be 
taken to be a signature for the statement of the accounts also 
found above it. l 
Then the question arises as to for what purpose, if at all, 
the insufficiently stamped document can be used. Dealing with 
this matter Sir Dinshaw Mulla in his commentary to the 
Stamp Act says that if it is a collateral matter for which the 
document is sought to be used, S. 35 does not stand in the way, 
but i£ it 4s for a collateral purpose S. 35 isa bar. Proof of 
the transaction. for some purpose other than-the enforcement 
of the instrument, is a collateral purpose and is excluded, but 
if itis for proving some matter other than the transaction 
recorded ih the instrument, S. 35 is no bar. For example, in 
Gregory v. Frasers the object of putting the note was to prove 


that it was obtained from the promisor when he was drunk. ° 





~ |, 1. (1825) 4B. & C 235: 107 E. R. 1046. 
2. (1923) LL.R. 45 All, 374. . . 3. (1813) 3 Camp. 454. 
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Lord Ellenborough said it certainly could not be avec in 
evidence as "security or to prove the loan of money but it might 
be looked at as a contemporary writing for showing that the 
man was drunk, 


“So also an unstatnped document can be admitted to prove 
‘the illegal object for which it was executed Coppock v. Bower! i 
or to prove the fact of bribery Dover v. Maestaer3 or to show 
that’ it was part of a scheme of fraud Reg v. Gompertz . or as 
an act of bankruptcy Ex parte Squires. It may also be handed 
over to a witness to challenge his recollection Birchall v. Bul- 
lough’. In this connection, one other case reported in Mathe- 
son v. Ross6 has to be examined carefully. In that case, the 
plaintiff brought an.action against the defendant or an 
alleged balance of an account due to him and in the trial the 
plaintiff tendered in evidence a paper containing a debtor and 
creditor account with the balance of £ 68-9-0 struck in favour 
of the plaintiff at the bottom of which account was an 
ünstamped receipt acknowledging the receipt of the amount 
signed by the plaintiff. The payment of the balance mentioned 
in the receipt was admitted and the receipt was offered not to 
prove payment of.it, but as an acknowledgment of the state of 
the accounts at the time. The Court of Appeal refused to 
admit the document, but the House of Lords held that where 
a paper purports to be a receipt and as such requires a stamp 
but at the same time purports to be an agreed. statement of 
accounts also which does riot require a stamp, it may be given 
in evidence to show the agreed state of accounts only. This 
paper was offered in evidence not for proving that the money 
had been paid, for, that was not the contest, but in order to 
show what was the admitted state of accounts at a particular 
time. Its admissibility under such circumstances is* restricted 
to this extent, so far as it simply relates to prove the statement 
of accounts and is not produced for proving the receipt of 
money. And we find in Halsbury’s Laws of England this case 
quoted as an authority for the proposition that when an instru-. 
ment fulfills two objects for one of whichno stamp is required 
it is admissible for thé purpose of such object, although it 


1, (1838) 4M. & W. 361. 2. (1803) 5 E. $ P. 92, 
3. (1846) 9 Q.B. 839. 4, L.R. 4 Ch. A. 47. 
5. (1896) 1 Q.B. 325. : 6, (1849) 2 H. L. C. 286. 


7. Vol.13, p. 516. 
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may be inadmissible by reason of the- lack of a stathp for the 
Other of such objects. But, this decision of the House of 
Lords was of the year 1849; and the addition .of the words’ 
«for any purpose whatever” to the Section was in 1891; and it 
is doubtful whether the rule laid down in that case is good law 
after gthe amendment of the Section. Agnew the Editor of 
»Chitty’s Statutes! is of opinion that the amendment of S. 14 
in 1891 was intentionally made to alter the law laid down in 
the earlier cases and Highmore in his “Stamp Laws” is of the 
same opinion. In Halsbury’s Laws of England® ‘it is doubted 
whether the principle laid down in the eaflier cases does not 
still hold good.” We have also the pronouncement in Fengel v. 
Fengel8 that whatever the law was before 1891 the effect of 
Sub-Se4 of S. 14 of the Act of 1891 is that an unstamped 
document cannot be received in evidence for any purpose 
whatever including a collateral putpose. This distinction 
between collateral purpose and matter laid down as a working 
principle by Sir Mulla is not without its difficulties in its 
practical application, as matter and purpose are not capable of 
being sharply differentiated. 


A. NAGASWAMI AIYAR. 


ed 


SUMMARY. OF ENGLISH CASES: 


ATTORNEY-GENERAL Us RACECOURSE. BETTING CONTROL BoaRD, 
(1935) 1 Cu. 34: 104 L.J. Cx. 13. -> 


Racecourse Betting 'Act, 1928—Betting Control Board—Agree- 
ment bI,- with two, News Agency compamies—-Agreement to pay, 
commission om the quantity of bets secured—Agreement to. bear 
initial ad bite of the company—Validity’ of. agreements— ‘On the 
cqurse and ‘off the course’ bettings—Niature of. 


Under the-Racecourse Betting Act, 1928, a Racecourse Betting 
@ohtyol Beard was established as ‘a corporate body to set up and 
operate totalisators for the purpose of enabling persons to effect 
c- betting transactions on certain approved racecourses. The Board 
entered into a series of agreements with two companies, N Co. arid 
T Co., the object of which was to procure the placing of bets made 
by persons’ off the course by collecting ‘and telephoning the same to 
the totalisators upon the courses. “There:were two kinds of betting 
(1) on the course, ie. in cash at the racecotirse in a person and (2) of 


p ae . ,, df 6th Edn., Vol. 14, p. 369. . : 
2. Vol 7, p.530.. - 3. (1914) Probate 274.. 
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the course, i.e, away from the course with commission agents who 
conduct their business on a credit basis with known clients. To 
. increase the business, the Board agreed to accept all bets received by 
these companies and to. pay commission on all effective bets at a” 
‘certain’ rate. It was also agreed’ with T Co., to provide at the 
expense of the Board all reasonable facilities required by it for the 
proper conduct of its business on the authorised racecourses andi 
also to make contributions towards the initial expenses of T Co. Ani, 
action was brought by the Secretary of a bookmaker% organisation: 
complaining against these agreements as ultra vires the Board, | 


Held, by Eve, J., that as the volume of ‘on the course betting? is 
very small compared with ‘off the course betting’ and as the Board 
must do what it can to increase the resort to the totalisator for 
betting, it is not acting beyond their statutory powers te take such 
steps as they might deem proper to attract customers ¿to their 
racecourses and the totalisators being operated thereon. 


Held, by the Court of Appeal that the doctrine of ultra vires 
ought to be reasonably, and not unreasonably, understood and 
applied, and that whatever may be fairly regarded as incidental to, 
or consequential upon those things which the legislature has 
authorised, ought not (unless expressly prohibited), to be held to 
be ultra vires. The Board has offered commission as thereby it 
secures a larger quantum of betting being placed on their totalisators 
and is therefore within its powers. But as for the payment of 
initial expenses to T, it is made otherwise than in relation to the 
bets which are brought on to the totalisators on the racecourses. 
They are independent payments made to start and support T Co. and 
for Ts benefit. Such a contribution lies outside any reasonable 
interpretation of the Board’s own activities and powers and is wltra 
vires, 





4 “In re Maunpy Grecory': Ex parte Norton, (1935) 1 Ch. 65. 


| Bankruptcy Act, 1914, S. 25—-Examination ‘of a witness— 
Compromise of a claim by witness as executor with bankrupt 
before- bankruptcy—Compromise not impugned by *evidence— 
Questions if can be put to test legality of. compromise. | ner 


. ` W, who died on 12th July, 1930, had placed in the, debtor’s 
hands bonds of large value. On 6th July, 1930, just before he 
died, W directed the debtor to hand over the bonds to Lloyd’s Bank 
to his (WS) order. The debtor did not comply with this direction, e 
but converted them to his own use. In February, 1931, the exe- 
cutors under the will of W, filed a suit against the debtor claiming 
the return of the bonds. The debtor admitted receipt of the 
bonds and sale of*same for 30,000/. odd, but pleaded a gift by W to 
him. In November, 1931, the executors discovered some letters 
from W to-the debtor and from him to W, which, indicated that. the 
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debtor Had been making proposals to W with a view to securing an 


honour to be bestowed on W by His Majesty. These letters were 
disclosed to the défendant’s solicitors and on January 14, 1932, the 


suit was compromised on terms that the payment was to be made in” 


three instalments. On 23rd May, 1933, more than three months 
from date of compromise but within three months of the payment 
of the dast instalment to Ws executors, the debtor was adjudi- 
ecated a bankrupt. In that bankruptcy, N, one of the executors, 
was asked to give evidence and to produce documents relating to 
the deposit of bonds by W with the debtor. When in the box N was 
asked a question as to whether when reading the correspondence 
re the bonds deposit, he did not understand that something was. 
going on by way of trafficking in honours. .The witness refused 
to answer it. i 


Held, by Clauson, J., that the question must be answered as 
‘the answers may assist and very likely will assist the trustee 
towards making up some case which may or may not ultimately 
succeed, which may impugn the transactién by way of compromise 
of the action which took place within two years of the commence- 
ment of the bankruptcy”. 


Held, by the Court of Appeal that nd an action is ended 
by a compromise, the Bankruptcy Court will not go behind the 
compromise, if it has been made bona fide and is not impugned as. 
fraudulent. When such a compromise stands good and not 
impugned by any materials before the Court, it would not be right 
to compel an answer from a witness in respect of a matter to which 
he is not prima- facie shown to have been a party or privy. The 
Court ought not to lend itself to a mere fishing enquiry by the 
trustee. 





In re Auten, (1935) 1 Ch. 74. 


Bankruptcy Act, 1914, S. 105—Trustee under a deed of 
arrangement—Failure to furnish account called for by the Board 
oh Trade—C ourt’s power to commit him to prison. 

Section 13, of the Deeds of Arrangement Act, 1914, provides. 
that a trugtee under a deed of arrangement should, at such times 
as might, be prescribed, transmit to the Board of Trade.an account 
of his receipts and payments as trustee. Though the Board order- 
ed the frustee to so transmit accounts, he failed to comply with 
them. 


Held, “that the Court has jurisdiction under S. 105 of the 
Bankruptcy Act, 1914, to make an immediate order for the trustee’s 
committal and it is not wecessary that first the trustee should be 
called upon to comply with the Board’s order. 





G 
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. In re-CHESTERS: WHITTINGHAM V. CHESTERS, (1935) ich. 77. 


h Will—M ortgage—Payment off of mortgage by a tenant for 
-life in remainder—E fect of —If charge kept alive for his benefit. 


It is well settled that when a tenant for life in possession pays 
off a mortgage, the presumption arises in law that he intended to 
keep the charge alive for his benefit. In Wigsell v. Wigsell, 2Sim. & 
ot. 364, it was extended to the case of a discharge of a mortgage bya, 
tenant in tail in remainder, not in possession. The case of a tenant 
for life in remainder is an a fortiori case and no distinction is to be 
drawn between the cases of payment by a tenant for life in ‘posses- 
sion and payment by a tenant for life in remainder. The pre- 
sumption is in both cases that the charge is kept alive, and the onus 
is on those who say that it is not the intention to keep the charge 
alive to establish it. 


ra 





In re SIGSWORTH : Beprorp w. Beprorp, (1935) 1 Ch. 89. 


Murderer—If precluded from succession to victim on intestacy 
—Public policy—Admimistration of Estates Act, 1925, S. 46. 


The rule of public policy, which precludes a sane “murderer 
from taking a benefit under his victim’s will, applies with equal force 
to the case of the victim ‘dying intestate so as to preclude the 
murderer (or his personal representatives) from claiming, under the 
provisions of S. 46 of the Administration of Estates Act, 1925. 


Cleaver v. Mutual Reserve Fund Life Association, (1892) 
1 Q.B. 147 and Farwell, J.’s view in In re Pitts, (1931) 1 Ch. 
546 preferred to the view of Joyce, J., in In re Houghton, Met), 
2 Ch. 173. 





_In re ALEXANDER Drew & Sons, Limrrep, (1935) 1 Ch. 93. 


Company—Private company—Voluntary winding up—Un- 
distributed profits—Assessment to surtax—Collection of, from 
liquidator—Distribution of profits—How to be made—If surtax to 
be brought into account against each member rateably, or oe 
from total profits. 


‘A private company went into voluntary liquidation and G was 
appointed liquidator. At the commencement of the winding up the 
company was solvent, and there was a large surplus for distribution 
among shareholders after all the debts-were paid off. THe company 
was one which was liable to super-tax on the undistributed income 
under S. 21 of the Finance Act, 1922,,as amended by S. 31 of 

“ the Finance Act, 4927. The Commissioners of Indome-tax gave 
notice that the company was liable to super-tax and proceeded to 
apportion it amongst the members according to their holdings. The 
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Surtax ‘was in due course assessed-on the members of the company, 
and notices of the charge were served individually upon them. 
None of them elected to pay the surcharge and the amount was 
thereupon collected from the liquidator. The question was if, in 
the distribution of profits, the liquidator should deduct this payment 
from the sum which he distributes, or he should deduct each share- 
holder’$ quota from the amount payable to him. 


* Held, that it ought not to be treated as a liability of the 
Company payable before the ascertainment of the amount available 
for distribution among its members in the winding up but ought 
to be brought into account in such distribution against the amounts 
receivable by the shareholders in the proportions in which the same 
was assessed. Otherwise it will be to apply assets distributable 
amongst all the members or a particular class of them in part 
payment~of moneys charged upon and payable by other members. 





In re REEVE: REEVE w. REEVE, (1935) 1 Ch. 110. 


_ Administration of Estates Act, 1925—S. 47, sub-S. (1), Cl. (wi) 
-Fund settled upon son in exercise of a Power of appointment— 
Whether” property which has been paid to the son by way of 
advancement. 


By a marriage settlement, a fund was settled, subject to 
Successive life interests of the husband and wife, upon trusts for 
the issue of the husband as he should by deed or will appoint. In 
1919, the husband appointed, that after the decease of the 
survivor of himself and his wife, his son T.R. should take a half. 
of that fund. In 1925 the wife died and the appointor then 
surrendered to his son T. R. his life interest, then subsisting, in the 
half which he appointed in T.R.’s favour in 1919. The trustees 
accordingly transferred certain investments to T.R.’s name. In 
1933 the’ appointor died intestate, leaving behind W.R. a widow 
(second wife) and issue by her. The question was if that benefit 
which T. R. obtained under the appointment ‘must be treated as 
haying been paid by way of advancement or settled by the intestate 
in or towards satisfaction of their shares and brought into account 
ig accordayce with S. 47, sub-S. (1), Cl. (iii) of the Administration, 
of Estates Act, 1925. ; 


Helg, the words “money or property which, by way of advance- 
ment . . . has been paid to such child -by the intestate’’ in. 
S. 47 do not cover the case. The transfer of these funds is not 
payment by the intestate but. payments made by the trustees by 
virtue of the exercise of a power of appointment which must be 
read into the original settlement. The life interest which the father 
surrendered in 1925 may be “money or property which. by, way of 
advancement has been paid to such child” but it does. not help the 
widow, because its result is mil, as that has to be brought-into account 
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at a vaton to be reckoned at the death of the intestate. The 
life interest which the father surrendered years before ceases on his 
death and therefore there is nothing to be brought into account.. 





Ropner STEAMSHIP COMPANY, LIMITED V. MORGAN. MILLER v.” 
Same, (1935) 1 K.B. 1. oe 


Workmen’s Compensation Act, 1925, s. 2, sub-S. (3)— 
Workmen’s Compensation Rules, R. 6l—Three dependants—Death 
of one before award by County Court Judge—Payment of c8mpen-~ 
sation admitting liability as for the three dependants—Employers, 
if entitled to a refund of the deceased’s share. 


M, a fireman on S.S. “Saxilby” belonging to the appellant 
Company lost his life at sea, while working on it, on 15th November, 
1933. At that date his dependants were his wife, his father and 
his mother. The employers admitted liability and on 2nd January, 
1934, paid 300/, into.Court. Eight days later and before the money 
was paid out, the widow died. On 21st April, 1934, the County 
Court Judge awarded 1001. to the father and mother and the 
remaining 2001. to the father and next of kin of the widow. ` 


Held, that the payment in by the employers was made under 
R. 6l of the Workmen’s Compensation Rules, which provides for 
payment into Court where a liability is admitted by the employers 
but the amount of that liability has not been ascertained. By S. 2,: 
sub-S. (3) of the Workmen’s Compensation Act, 1925, “where a 
dependant dies before a claim under this Act is made or if a claim 
has been made, before an agreement or award has been arrived at 
or made, the legal personal representative of the dependant shall 
have no right to payment of compensation, and the amount of 
compensation shall be calculated and apportioned as if that depen- 
dant had died before the workman”. As the Registrar Meld that 
3001. was inadequate, there was no agreement or award made and 
by S. 2, sub-S. (3), it is as thoughth~.dependant had died before 
the workman. The employers are entitled to say, that having 
regard to the fact that the widow is to be deemed to be dead before’ 
her husband died, by virtue of S. 2, there cannot be any dependency 
in respect of her, and that had the employers known that ‘wher 
paying in the amount, they would have paid a lesser sua. The 
employers are therefore entitled to ask the payment out of $o much. 
as represented the widow’s claim. 





Puurs v. Corrine, (1935) 1 K.B. 15. 

Landlord and.tenant—Rent Restriction Acts of 1920 ‘and 41923 
—House let at less than standard rent for a period—Expiration of. 
the period of tenancy—Notice of increase of rent—Validity of. .. 
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The, owner ‘of a dwelling-house, which has been within the . 
Rent Restriction Acts, let it to the defendant in 1916, on a three 
years’ agreement at 471. 10s. with an option for a further- three 
years’ tenancy at 552 On 13th July, 1922, the plaintiff, owner, , 
served a notice increasing the rent to 914, 651. as the standard rent 
and 261. as increase permitted by the Act. 


H eld, that there was nothing in the Acts prohibiting the raising 
of the rent of a house up to the level of the standard rent. To raise 
fhe rent from a 2 figure below the standard rent to the standard rent 
is not to increaSe the rent payable before the war; it is only keeping 
it at the prewar level. It merely carries. out the idea of the Act, 
that the tenant of a house to which the Act applies should not, after 
the war, pay more than the rent he was paying before the war, that 
is the standard rent, except such increasés as are specifically 
permitted by the Act. 


Dufty v. Palmer, (1924) 2 K.B. 35 overruled. 





In re Sir WILLIAM THomas PAULIN: [n re PERCY CROSSMAN, 
(1935) 1 K.B. 26. 


Finange Act, 1894, S. 7, sub-S. (5)—Estate duty—Company, 
—Ordinary shares—Restriction on alienation under  articles— 
Market value of share at death of shareholder—How calculable. 


A shareholder P of a company died possessed of a number of 
shares in the Company. Article 34 of the Company provided that 
the shares were held subject to the following provisions :—‘“(1) A 
shareholder may at any time transfer any one or more of his said 
ordinary shares to any of his sons, daughters, or grandsons, or 
brothers, or nephews . . . . and duly qualified for membership. (2) 
A shareholder may by his will . . . . appoint any one or more 
of his shares to any of his sons, daughters or grandsons or brothers 
or nephews . . . . and any such appointee shall be entitled to a 
transfer of the shares from the legal personal representatives of 
the appointor, if approved by the directors. Otherwise a member 
proposing to transfer any share shall give notice in writing to the 
Company of, his intention to transfer. The Company would then 
offer them to one of its own members at par value. If no such 
mêntber is éound within 3 months of the notice, the transferor can 
transfer itto any person and at any price. The Finance Act, 1897, 
S. 7, subsS. (5) provides that for computing estate duty the prin- 
cipal value of any property shall be estimated to be the price which, 
“in the opinion of the commissioners, such property would fetch if 
sold in the Open market at the time of the death of the deceased’’. 
At the, date of the shareholder’s death, the articles price of the 
share was below the value of the share if offered in the open market 
free from ‘Art. 34 restrictions. The Conimissioners assessed the 
duty on that basis. x a l 
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i Held,-by Slesser and Romer, L L. J. J5 (Lord. Hanworth, M. 

R., dissenting) that the price which ‘the purchaser would pay. 
would not be more than the rights, which P himself possessed, 
which would be rights bound up with the obligation to hand them 
* over to the Company for sale at par.. It is certain that if the shares 
had been offered to the other shareholders in accordance with 
Art. 34, the whole of them would have been taken.up by them and 
no more than 2091, odd would be got. The price of the share cannot 
be fixed by ignoring these restrictions. f . 
e 





. JACOBS AND OTHERS V. LONDON COUNTY COUNCIL AND AROTHER, 
(1935) 1 K.B. 67. 


Public Authorities Protection Act, 1893—Infants—If statute 
applies to claim by infants—Bar of limitation. 


The plaintiffs (infants) sued by their next friends, claiming 
damages in réspect of the alleged negligence of the defendant 
council as the authority for the maintenance and supervision of the 
hospital in which the plaintiffs were being treated, and against the 
second defendant, who was at all material-times . the. medical 
superintendent of the hospital. In October, November, 1932, the 
plaintiffs were admitted to the hospital and in January, February. 
contracted the illness, which they allege, was due to the negligence 
of defendants. The suit for damages was filed on 31st January, 
1934, more than’ 6 months after the alleged negligent acts. 

Held, that the Public Authorities Protection Act, 1893, was 
absolute in its terms and rendered an action, which is brought 
beyond the limitation period, incapable of success, whether it is 
brought by a person of full age or by an infant. If it was intended 
to preserve the right given to infants, married women, lunatics, etc., 
under the Limitation Act, 1623, the Act of 1893, would have so pro- 
yided in terms. It is impossible to import into the Act of 1893, the 
exceptions which were in the Limitation Act, 1623. ` ° 





Monk v. WaRBEY AND OTHERS, (1935) 1 K.B. 75. 
Insurance—Motor car—Owner lending car to third “pariy— 
Third party uninsured—Accident while car driven b uninsured. 
S Na of owner for damages—Road Traffic ae 1930, 
BERE 
. W, the owner of a motor car, was insured against third patty 
risks. .He allowed his car to be used by K and M, both of whom 
were not insured against third party risks. While the car was 
being driven by K and M, with the consent of W, it collided against 
the plaintiff’s motor coach and caused personal i injuries to him (the 
plaintiff). K and.M. were not possessed of any means with wae 
to pay damages to the plaintiff. 
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Held, that Prima facie a person who has, been injured by the: . 


breach of a statute has a right to recover damages from the person: 
committing it unless it can be established by considering the whole, 
Act that no such right was given. The fact that S. 35 . provides. 
for penalty and imprisonment is no protection and is à poof con-. 
solation to the injured person, though it affords a reason why persons 
should not commit a breach of the statute. A personal right. of? 
action fr a breach of S. 35 therefore lay against the owner. 


* Atkinson v Newcastle Waterworks Co., 7 (1877) 2Ex. D. 441 
relied on. > . - 


Phillips v. Britannia Hygienic anna Co., (1923) 2 K.B. 
832 distinguished. i : 


The action too is not premature. The siete of the. 
damage is not an essential part of the cause of action, in which case 
it may besthat W cannot be proceeded against until his claim against 
K and M had been exhausted. But the cause of action tiere is that 
the statute has been broken and that damage has been caused to the. 
plaintiff. It is enough to show in such a case that the person” 
primarily liable is in such a financial position that nothing is 
obtainable from him. 


RUGBY SCHOOL (GOVERNORS) v. TANNAHILL, (1935) 1 K.B.. 
87. a ee < 


Landlord and tenant—Lease—Covenant by lessees ‘not to 
permit its user for illegal or immoral pur poses—Breach of—Notice 
to quit—Breach incapable of remedy—Omission in notice to require 
(1) breach to be remedied, (2) compensation in money—V alidity. 
of notice. ; < 


Certain premises were leased to the defendants, who sayana 
not to use it or permit its user for any illegal or immoral purposes. 
The defendant permitted its user for habitual prostitution, where- 
uppn the lessor served a notice to quit on him. “The notice did not: 
call on the*lessee to remedy thé breach or to.'pay: compensation, 
S 146, sub-S. (1) of Law of Property Act, 1925, provides .that’ 
“a right of re-entry or forfeiture under any proviso or stipulation” 
in a leae for a breach of any covenant . . . shall not be 
enforceable . ..- unless and until the lessor serves on ‘the 
lessee a notice—(a) specifying the particular breach complained 
of; and (69 if the breach is capable of remedy, requiring the lessee 
to ‘remedy the breach; arid (c) in any case, requiring the lessee to- 
make compensation in money for-the breach 

Held; that .in this case..the_ notice , was. sufficient. “Merely 
ceasing to, use the premises. for an illegal or immoral purpose. i is not 
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. to remedy the breach. The breach is not capable ôf remedy, The 
remedy spoken of in the section must be a complete remedy and the 
breach complained of must be capable of remedy within a reason- 

_able time. There may be cases of negative covenants with regard 
io which a breach of covenant may be capable of remedy, in which 
case the notice must call on him to remedy it; but this is a covenant, 


breach of which is incapable of remedy. 
x e 





PRUDENTIAL ASSURANCE COMPANY, LIMITED v. ComMMIs- 
SIONERS OF INLAND REVENUE, (1935) 1 K.B. 101. P 


Revenue—Stamp duty—Life Insurance Policy—Misstatement 
as to age in policy—Correction' of age—Endorsement on policy 
changing amount assured—Stamp duty payable—Basis of, as a 
new policy or for the difference between the sums assured. 


F, B and G took out three policies of life insurance in their 
respective names for 12/, 8s., 241. 6s. and 501. respectively giving 
their respective ages as 51, 29 and 49 next birthday. Subsequently 
it was found to be wrong and they wrote to the Company to correct 
their ages to 49, 27 and 48 respectively. This necessitated the 
‘changing of the amounts assured to 131. 12s., 261. 2s. and 501. 13s., 
respectively, which the Company did by making an endorsement 
at the foot of the policy as follows :—‘ Notice having been received 
by the company that the age of the person whose life is assured by 


the within policy has been incorrectly stated at . . . years 
instead of . . . years, the sum within assured is adjusted 
to . . L in accordance with the tables of the Company.” 


The company contended that the endorsements did not constitute 
new policies but only adjustments of the policy so as to correspond 
with the terms which would have been applicable had the correct 
age been originally inserted and that therefore only the difference 
between the stamp duty payable on foot of the original sum assured 
and the corrected sum ought to be paid. . 

Held, that under the Stamp Act, one stamps, not transactions 
‘or anything of that sort, but one stamps instruments. Looked at 
in that light, though the transactions may be the same, the instxu- 
ments are different. If this had been done by the method of the 
issue of fresh policy, then a fresh stamp would have been exigible. 
This is only a case of more than one instrument written upon the 
same piece of paper. Ad valorem stamp duty must thefefore be 
paid on the full sum assured by the endorsement.. . ° 





. JOTTINGS AND CUTTINGS. 
The Tercentenary of Lord Coke.—last Monday was the ter- 


«centenary of the death of Sir Edward Coke, perhaps the most famous 
of English lawyers and Judges. ‘‘Of all the long line of Judges 


a a 
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who have PER England famous among the nations for the 
excellence and impartiality of the administration of justice, the 
chief place has unhesitatingly been awarded to Coke.” So wrote 
Lord Birkenhead when, in his “Fourteen English Judges,” hé 
attempted’ to collect what was most noteworthy i in the annals of the 
Bench. For the real property lawyer Coke is best remembered for 
the vast legal erudition which was incorporated in his notes to 
Littleton’s Tenures, so that ‘‘Coke upon, Littleton’? became. for 
over two centuries the guide to the ‘intricacies of Real Property 
Law, and even yet is not altogether forgotten, notwithstanding the 
substitution of the new intricacies of the Property Acts. To con- 
stitutional lawyers Coke is known: for the firm stand he took for 
the supremacy of the law, givirig it in one case as his opinion that 
“the laws and customs of England are the inheritance of the sub- ` 
ject which he cannot be deprived of without his assent in Parlia- 
ment’’e* But after a famous struggle with the Court of Chancery 
he found that the Common Law had a successful rival in Equity, 
and thenceforth the two flourished side by. side until the jurisdic- 
tions caine to.be united by the Judicature Acts, though under the 
rule of the prevalence of equity. But Coke’s influence continues 
most ofsall in his Reports, where he boldly assumed that, in his 
own words (Calvin’s Case, 7 Rep. -4-a), it was the’ reporter’s 
function to present the arguments in such form as “to be fittest and 
clearest for the right understanding of the true reasons and causes 
of the judgment and resolution of the case in question’. When we 
“praise famous a Coke should not be forgotten; —L.J., 1934, 
p. 141. ; 





The Memorial Tablet to the Earl of Oxford—We have not 
had an opportunity before of noticing the unveiling by Mr. Baldwin 
at the end of July. of a tablet to the memory of Lord Oxford in 
Westminster Abbey. Nearly all the later part of his career Lord 
Oxford gave to politics; but, he did not receive a peerage till 1925, 
when his active public life was over, and it is as Mr. Asquith that 
hgi is remembered both at the Bar and in politics. It is a diminish- ` 
ing numbef who can have any recollection of him at the Bar. His 
was. a case where the most outstanding ability did not lead to 
speedy success. He was a pupil of Bowen’s, and it might have 
been exfected that this would give him the required start. It-is 
often a “difficulty with a busy Junior to find the right man to help 
‘him, and it was probably as much to Bowen's as to Asquith’s loss 
that the quasi-partnership, which is all that the’ Bar ‘admits of, 
was not formed. But in 1882 there. comménced a connection with 
R.S, Wright, the Common Law Junior Counsel’ to the Treasury, 
afterwards Mr. Justice “Wright, which brought ‘Asquith to thë 
notice of Sir Henry James, and six ‘Years later the ‘Parnell Com- 
mission, where he was junior for Parnell to Sir Chailes Russell, 

H 
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. 
“and had a critical cross-examination assigned to him by his leader,. 


brought him into full business. Soon afterwards he took silk, and. 
when later his professional career had been interrupted by the 
“Home Secretaryship, he took the unprecedented step of ‘returning 
to the Bar on leaving office. This was in 1895, and for ten years, 
until in 1905 he gave himself entirely to politics, he had a large 
leading practice, his cases including Powell v. Kempton Racgcourse 
Co., on the meaning of “place” in betting, which went to the House 
of Lords.—L.J., 1934, p. 141. k 





Asquith’s Return to the Bar—From Mr. Roskill’s sketch of 
Asquith’s early professional days contained in J. A. Spender and 
Cyril Asquith’s “Life”, it appears that Asquith had made up his. 
mind about returning to the Bar while the Home Secretaryship. 
was still no more than a possibility of the future, and in his case,. 
at any rate, this course was fully justified. Fashionable advocacy 
was not his line. “Before a cultured tribunal”, said Lord Russel 
of Killowen on one occasion to Mrs. Asquith, “your husband is the 
finest advocate we have; but he cannot play down to a jury’’. And 
so his income, though in those ten years it fluctuated between 5,000. 
and 10,000}. a year, did not reach the 20,000/. or” 30,000. 
credited, “either by their own statement or by rumour, to 
leaders of a different style; though his return to political life im 
1905 meant the handing back, as he himself said, with reluctance of 
a 10,000 guinea brief which would have taken him to Egypt. It 
is no new speculation how Asquith would have filled the office of 
Lord Chancellor, had he not been Prime Minister. But that after- 
native might never have been open, and we can judge from his: 
course in the first position in the State under the Crown, what were 
the qualities which gave him at the Bar a reputation equal to: 
Haldane’s, who did become Lord Chancellor. It was, of course, 
with-the later part of his career that Mr. Baldwin dealt in the well- 
chosen words of his address at the unveiling of the tablet. We are 
happily accustomed to Mr. Baldwin’s praises of liberty, and it 
was this in Lord Oxford’s career which chiefly appeals to: 
Mr. Baldwin and to the great mass of people who eherish the 
British tradition ; “He stood four-square for principles which to-day 
are being challenged in every country in the world, the#principlé$ 
of liberty” —L.J., 1934, p. 141. e 





Legal Pedigrees.—It was left to the whimsical genius of the late 
Andrew Lang to frame an indictment against revieweys alleging 
that they contented themselves by reading the prefaces to the works 
they were called upon to criticise—an offence which, he said, was to 
be punished in the next world by the offtnders being compelled to 
read from title page to colophon all the books they had purported 
to review in this. Perhaps there was a substratum of truth in the 
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‘allegation, but with regard to certain works extenuating ciroum- 
stances may well be pleaded, and this plea may avail as to certain 
law books which few would care to read for what Edward Fitz- 
gerald called “human delight”. A human interest, however, 
attaches to many a legal treatise, particularly in the prefaces or 
other introductory matter, where we see something of the personality 
of thegwriter. Among works of the highest value from the legal 
point of view is the volume on charter-parties and bills of lading 
by the late Logd Justice Scrutton, which, by the number of editions 
into which it has run, has justified its title to be one of the classics 
of thé commercial practitioner. Even those who are left cold by 
the examination of the clauses of either of the documents which 
play so conspicuous a part in the mechanism of.shipping transactions, 
may be attracted by an interesting note prefixed to the Eleventh 
Edition where the legal pedigree of the late Lord Justice and his 
collabowftor in the preparation of that particular edition, 
Mr. Justice MacKinnon, is set forth—an unusual but very inter- 
esting piece of personal information. Mr. Justice MacKinnon, 
we are told, was a pupil of the late Lord Justice; the latter was a 
pupil of A. L. Smith, who in turn was a pupil of James Hannen, 
who again was a pupil of Thomas Chitty, he, again, being trained in. 
the chambers of his father, Joseph Chitty, who in turn was a pupil 
of William Tidd who was a pupil of Charles Runnington, who in 
turn was trained in the chambers of Thomas Warren. Of these it 
will be observed four reached the Bench, each adorning it by the 
learning he acquired in the chambers where he was initiated into- 
the mysteries of pleading.—L.T., 1934, p. 158. 





Lord Campbell’s Pedigree-—In a note to his Lives 
of the Chancellors, Lord Campbell sets forth his legal 
pedigree, which tallies with the earlier entries in that just 
given of Lord Justice Scrutton and Mr. -Justice MacKinnon. 
Campbell was trained in the chambers of William Tidd, 
whose books, it will be recalled, were so greatly beloved 
by Uriah Heep, yet will it be believed that in the exhaustive 
Dækens Digtionary, where nearly everything connected with the 
novelist and his characters is carefully. noted, the name of. Tidd 
dhes not appear? „That fact notwithstanding, the name of William 
Tidd is writ large in the record of the law, for he trained most of 
the leading men of his day. Campbell may not have been always 
generous in his appreciations of those with whom he came in con- 
tact, but he waxes enthusiastic in praise of the generosity as well 
as. of the legal learning of. William Tidd, his old mentor. ‘‘To 
the unspeakable advantage,” he wrote, “of having been three years 
his pupil, I chiefly ascribeemy success at the Bar. I have pride in 
recording that when, at the end of my first year, he discovered that 
it would not be quite convenient for me to give him a second fee 
of one hundred guineas, he not only refused to take a second, but 
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` insisted on returning me the first. Of all the lawyers I have ever 


known, he has, the finest analytical head; and if he had devoted 
himself to science, I am sure that he would have earned great fame 


“as a discoverer. His disposition and his manners have made 


-him universally beloved”. Itis added that Tidd had the satis- 
faction of seeing no fewer than four of his pupils sitting together 
in the House of Lords—Lord Lyndhurst, Lord Denman, Lord 
-Cottenham, and Lord Campbell-—a remarkable record of success in 
tution. Tidd’s legal pedigree is carried back to Serjeant Running-* 
ton, and before him to Thomas Warren who seems to have the 
distinction of having been the first special pleader to take pupils. 
Before his time the practice for those intending to become members 
of the Bar was to spend some time in the office of a solicitor. 
Thurlow was in the office of a Mr. Chapman, who is described as 
a very eminent solicitor, and it was there that he had as a fellow 
pupil William Cowper, but according to the latter he and thg future 
Lord Chancellor were constantly employed from morning till night 
“in giggling and making others giggle, instead of studying the law”, 
The practice of spending a short time in a solicitor’s office by those 
en route for the Bar is still occasionally followed as it was by Sir 
Harold Morris, as he tells us in his charming little book on The 
Barrister. There he mentions that when he was leaving the office, 
and having thanked the senior partner for the opportunity of seeing 
legal work from the solicitor’s side, the parting words he received 
were these: “I hope you will do well at the Bar. I can’t say that 
I have any particular advice to give you, but if you want to please 
solicitors always bear in mind that though the love of the law is a 
great thing, costs are even more important. Good-bye”—a truly 
professional benediction!—L.T., 1934, p. 158. 


Royal Titles.—The recent announcement that His Majesty had 
conferred the title of Duke of Kent upon Prince George might seem 
to some people to be a derogation from, rather than an addition to, 
his. royal dignity. So to think would, however, be a profound error. 
Long ago the late Professor Freeman, in his fascinating little book 
on the “Growth of the English Constitution”, discussed “this subject 
with his accustomed learning, and pointed out that as the law, of 
England knows no classes of men except peers and commoners, it 
follows that the younger children of the King-—the eldest is born 
Duke of Cornwall—are in strictness of speech commoners, unless 
they are personally raised to the peerage, as was done with the present 
Duke of York, the Duke of Gloucester, and now with the Duke of 
Kent. ‘Freeman went.on to observe that, although the case had 
never arisen, there was nothing 1 to hinder a King’s son, not being 
a peer, from, voting at an. election or from being «chostn to the 
House of Commons.. Mere precedence and titles have nothing to 
‘do .with the “matter, though probably some confusion has arisen 
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from the comparatively modern practice of calling all the children | 


of the King “Princess” or ‘“Princesses’’. As late as the reign of 
George II it seems there were uncourtly Englishmen who eschewed 
this foreign innovation as they called it, and who spoke of the Lady « 
Caroline or the Lady Emily instead-of Princess Caroline or Princess 
Emily. The fact’ of a royal prince being ‘created a peer 
changeg his status; he cannot, even if he should wish, vote for a 
member of Parliament, or stand as a candidate for the House of 
“Commons; he now belongs to the Upper House where, if he desires, 
he can address the House and take part in divisions. Rarely, if. 
ever, if modern days have the royal dukes taken part in the debates 
in the House of Lords, being content to take their share in the public 
life of the country and assist the cause of charity by their presence. 
and support outside the walls of Parliament. It is well, however, 
that the sons of His Majesty should have definite status given to 
them by ‘the conferring upon them of the highest rank in the peer- 
age, and in the case of Prince George it is particularly gratifying 
that the title chosen by, or for, him should be that borne’ by the 
father of Queen Victoria.—S.J., 1934, p. 741. 


Law and History.—Readers of Scott’s “Guy Mannering’’, one 
of the best of the list of his novels, will recall the utterance of 
Counsellor pleydell to Colonel Mannering, that “a lawyer without 
history or literature is a mechanic, a mere working mason; if he 
possesses some knowledge of these, he may venture to call himself 
an architect”. Of the same opinion is Lord Macmillan who has 
been addressing the Scottish Law Agents’ Society, and insisting 
on the lawyer making himself acquainted with the history of his 
country if he wishes to obtain real success in his calling. As he 
said, the law may be a jealous mistress, but, however much she may 
frown on the other Muses, she had never objected to sharing with 
Clio the worship of her devotees. His Scottish hearers must have 
been gratified to learn from the learned Lord of Appeal that 
recently, on an appeal from Burma, passages from Stair’s “Institu- 
tions of the Law of Scotland’’—a master work which, on Lord 
Maemillan’§ suggestion, the late Earl of Birkenhead read with 
igterest and satisfaction—were found instructive, and passages from 
the writings of Hume and Allison on Scots’ criminal law were also 
found of*value in another case before the Judicial Committee. As 
to Stair? after whom the projected Scottish Society, on the lines 
of the Selden Society in England, is to be named, Lord Macmillan 
remarked that it was an interesting reflection that the pronounce- 
ments of a Scots’ lawyer of 1681 should be found to aid to-day in 
the solution of legal problems affecting the affairs of our great 
Empire of the East. It*further bears eloquent testimony to the 
wisdom of the lawyer reading widely in the history of the law he 
professes to administer, for the old writers have much from which 
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‘we may learn lessons of immense value. Like every pronounce- 
ment that comes, from Lord Macmillan, his address is eminently 
deserving of careful study, both for its literary excellence and for 
its peace advice.—S.J., 1934, p. 743. 





Homicide and Succession to Property.—It is a well-established 
principle of public policy that the Courts of this country will not 
enforce any rights acquired-as a direct result of crime, and more 
particularly it has been held that where a person gas committed 
murder, he shall not be entitled to the benefit of a trust which would 
otherwise have operated in his favour upon the decease Of the 
victim (Cleaver v.” Mutual, etc., Life Association, 1892, 1 Q.B. 
147; 61 L.J.Q.B. 128); nor can he claim any property under the 
victim’s will (In the Goods of Crippen, 1911, P. 108; 80 L.J.P. 
47). Moreover the rule has been very properly extended to homi- 
cide amounting to manslaughter (In the Estate of Hal, 1914, 
P. 1;83L.J.P. 1) but not to homicide by a lunatic (Jn re Hough- 
ton, 1915, 2 Ch. 173; 84 L.J.Ch. 726), because the rule being 
based on the criminal intention of the beneficiary, this cannot exist 
where it has been found that such person was “guilty but insane”. 
The question whether the rule applies to succession on intestacy was 
considered by Joyce, J., in Imn re Houghton (supra) and that learned 
Judge was of opinion, following the American casé of Carpenter’s 
Estate (1895, 50 Am. St. Rep. -765) that it did not apply, since 
the legislature having stated what persons were to take on the 
intestacy, the Court had no power to pass over such persons. It 
was not, however, necessary for the learned Judge to base his 
decision on this ground, as the evidence showed that the beneficiary 
was insane at the time when‘he killed the deceased.—L.J., 1934, 
p. 246. 





- A Recent Decision-—The facts were similar in In ‘re Pitts 
(1931, 1 Ch. 546; 100 L.J.Ch. 284), where Farwell, J., stated that 
he would have come to an opposite conclusion. For the principle of 
public policy’ which forbids a criminal to found a cause of actign 
on’ his crime must be equally applicable to a benefit atising from 
an intestacy as under a will. This interesting point has now receiyegl 
a definite answer from’ Clauson, J., in In re Sigsworth (Times, 
October 6). The facts were that a coroner’s jury found*that one 
. Thomas Bedford Sigsworth had murdered his mother &nd then 
committed felo de se. The personal representative of the mother 
sought to be directéd by the Court as to whether the sonehad in the 
circumstances (a) become entitled to the residuary estate of his 
mother under her will, or (b) if: not whether he was entitled to 
share in her ‘residuary estate “as to which she died “intestate. 
Clauson, J.; held that hé took no benefit on either ground, a deci- 
sion which ‘commends itself both as good law and good sense. For 
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as Fry, L. J., said in Cleaver v. ‘Mutual, etc., pene Association (61° 
L.J.Q.B., at p. 133) — 

“No, system of jurisprudence can with reason include amongst 
the rights which it enforces, rights directly resulting to the person” 
asserting them from the crime of that person’’.—L.J., 1934, p. 247. 





The Royal Merriage.—The approaching marriage of Prince 
George and the Princess Marina has aroused some interest in the 
enactment whereby financial provision is made for so probable and 
auspigious an event. The Act which governs the Prince’s “allow- 
ance” at a bachelor and as a married man is the Civil List Act, 1910 
(10 Ed. vii, and Geo. V, c. 28), which was passed soon after the 
accession of King George V, and which repealed the Prince of 
Wales’ Children Act of 1889 (52 and 53, Vict., c. 35). The 
preamble of the Act of 1910 makes clear the source from which the 
financi&l provision for the Royal household, for Her Majesty and 
the Royal children is derived. ‘‘Whereas your Majesty has been 
graciously pleased to signify to your faithful Commons in Parlia- 
ment assembled that your Majesty placed unreservedly at their 
disposal those hereditary revenues which were so placed by your 
predecessor’ ’—-and goes on to say that these revenues should be 

passed into the Exchequer and form part of the Consolidated Fund. 


The arrangement is to apply during the reign of his present 
Majesty and for six months afterwards: during which time the 
yearly sum of 470,000). is payable for the King’s Civil List— 

J., 1934, p. 252. 





Arrangements for the Princess of Wales.—If the King should 
predecease Queen Mary, the annual sum payable to her is 70,0001. 
By S. 5 (1) it is provided as follows :— 

“There shall be paid to the trustees hereafter mentioned as a 
provision for the benefit of His Majesty’s children an annual sum 
of 10,000/. in respect of each son (other than the Duke of 
Cornwall for the time being) who attains the age of twenty-one 
years, andea further annual sum of 15,000/. in respect of each 
such son who marries, and an annual sum of 6,000/. in respect 
bf each daughter who attains the age of twenty-one or marries.” 
The sum ceases to be payable on the death of the son or daughter. 

It as observable that the Act appears to leave the Prince of 
Wales (the Duke of Cornwall) wholly unprovided for. His in- 
come, as he explained when he made a contribution in the national 
financial crisis in 1931, is derived from the revenues of the Duchy 
—he gets nothing from- the Consolidated Fund. Yet the far-seeing 
and faithful Commons of 1910 did not forget the wife the Prince , 
might marry.—L.J., 1934, p. 252. 
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-~ When King Edward Married.—“In the event of the marriage 
of His Royal Highness the Prince of Wales”, says S. 4 (the 
Prince had not then reached the marriagable age), there shall be 
paid to Her Royal Highness the Princess of Wales during the con- 
tinuance of her marriage with His Royal Highness the Prince of 
Wales, for her’sole and separate use, but without any power of 
anticipation, an amount of 10,0001.”” Should the Princess survive j 
the Prince the ‘annuity is to become 30,0003., 


- If and when the happy time arrives for the matter to be dealt 
with, it is not improbable that the precedent of 26 and 27 Vict:,c. 1, 


. passed on the occasion when the then Prince of Wales was married, 


will-be followed. The preamble of that Act runs: “Most Gracious 
Sovereign, we, your Majesty’s most dutiful and loyal subjects, the 
Commons of the United Kingdom of Great Britain and Ireland 
in Parliament assembled, having. taken into consideration your 
Majesty’s most gracious message that your Majesty has agreed to 
a marriage proposed between His Royal Highness Albert Edward 
Prince of Wales and Her Royal Highness the Princess Alexandra 
Caroline Maria Charlotta Louisa Julia of Denmark, do most humbly 
beseech your Majesty that it may be enacted; and be it enacted by 
the Queen’s Most Excellent Majesty, etc.” ; 

This statute “gave to the Prince an annuity of 40,000/. and 
a yearly sum of 10,000/. to his Consort—-L.J., 1934, p 253. 





Ancient Lights.—The value.of history to the lawyer and of 
law to the historian—such was the theme of Lord Macmillan in his 
address to the Law Agents’ Society in the Music Hall at Edinburgh. 
And there were recent instances of the great value to.the Empire 
of the old ‘Scottish jurists, and reports: 


“Twice recently in dealing with important questions of prin- 
ciple in the Privy Council we have had recourse to Stair’s Institu- 
tions of the Law of Scotland. In one instance we had to consider 
the question of the ownership of an island which had formed itself 
in the Rangoon River in Burma. There was no Burmese law on 
the subject, and we had to decide the question on general principleg. - 
I directed the attention of my colleague, Sir George Lowndes, to a 
passage in Stair which exactly met the case, and in the judgment, 
which he prepared you will find it quoted as the basis of fe advice 
which we tendered to His Majesty. : 


“In the other.instance we were dealing with the question of 
the acquisition by prescription of a right of fishing-in an Indian 
river. Here again a statement of the law by Stair precisely covered 
one of the main points at issue. 


““Just before the vacation, pen thee pemartable question of 
what constitutes piracy jure gentium was being debated, and when 
the loss of many foreign nations. were being invoked, I ventured 
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to suggest that tt might be worth while to look ‘across the Border, ` 


where in other days piracy was not an unknown form of activity 
in Scottish waters. So Hume and Allison were sent for, and they 
were found to deal fully with the topic. These are surely striking 
instances of the present-day value of learning which might be 
thought to be merely antiquarian.’’ 


The future of the ‘‘Stair Society” seems to be assured. “The 
response already received promises a membership in the region of 
%00, substantially exceeding that of the illustrious Selden Society, 
founded 47 years ago, to render a similar service to the law of 
England.—L.J., 1934, p. 233. 





The Late Lord Justice Scrutton.—At the ‘time of Lord Justice 
Scrutton’s death we expressed our appreciation of the greatness of 
his judicial career. But his loss is specially felt now that the Court 
of Appel has to resume its work without him, and nothing could 
have been more fitting than the words in which, at the re-opening 
of the Courts on Tuesday, the Lord Chancellor voiced the feelings 
of both Bench and Bar. He reminded his hearers that the Lord 
Justice was a great criminal as well as a great commercial Judge, 
and instaficed the case—the “Brides in the Bath Case’’—when, 
against the argument of Sir Edward Marshall Hall, he took the 
strong course, afterwards upheld in the Court of Criminal Appeal, 
of admitting evidence of “system”, although there was only, a 
prima facie case against the prisoner. His eminence as a Com- 
mercial Judge was the natural outcome of his early training and of 
his practice at the Bar. Nor was it only his legal knowledge and 
quick perception which: gave him his position in the Courts and in 
the esteem of the profession. Any question of Constitutional Law 
was treated with the outspokenness and firmness which were the 
distinguishing marks of his character. Lord Sankey summed the 
matter up by saying that the judgments, clear and concise, which 
for nearly twenty years he gave in the Supreme Court, “are in 
many instances bulwarks of our liberties and of our commercial 
rights”. And the Lord Chancellor added, in words we are glad to 
teffroduce: e His clerk, Mr. Yorke, who was almost as well known 
in tae Court as the Lord Justice himself, had been with him over 
forty-six ears, a record which is honourable to both men’’.— 
L.J., 1934, p. 205. 





The New Lord Justice. —The appointment of Mr. Justice 
Roche ase Lord Justice of Appeal in the place of the 
late Sir Thomas Scrutton is the final proof, if further 
proof were needed, that the recommendation of Lord Han- 
worth’s .Comntittee for “democratising the Court of Appeal 
has been rejected. An assembling of all the Judges to pass sentence 
upon the errors in law of one—though we may be exaggerating what 

I 
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the Business of Court Committee really said—has not been*received 
with favour by a generation brought up to appreciate the appeal 
work of selected Judges. And so Mr. Justice Roche, after eighteen 
* years on the Bench of the King’s Bench Division, obtains promotion 
to the Higher Court. That the appointment meets with general 
approval we do not doubt. The law that he will give us in the 
Court of Appeal will be like the law he has given us in the past— 
sound law. His mastery of Commercial Law will make him 2 
worthy successor of Lord Justice Scrutton. And it is credibly’ 
reported that he has that knowledge of horses and horsemanship 
which goes with sound sense. In days gone by he was at Wadham 
College, of which Lord Birkenhead, in ‘‘Wadham College and the 
Law”, sang the praise. “In 1890 Mr. Justice Roche came up: 
T joined him at the scholars’ table next year with C. B. Fry, who 
was, as ah undergraduate, already one of the best-known men in 
England,. and in the following year Sir John Simon wag elected 
scholar.” The writer .of these words is now, alas, no more, but they 
recall in an interesting way the company the new Lord Justice kept 
in his undergraduate days——L.J., 1934, p. 205. 





Sir John Simon on Culture.—That Sir John Simon, though 
he refused the Lord Chancellorship twenty years ago and has now, 
it may be supposed, finally severed himself from the Bar, has not 
completely put off his legal associations is clear from the address he 

_ delivered on Monday at the opening of the 101st academic year 
öf the Westminster Hospital Medical School. His subject was 
“Specialism and Culture”, but his advice to the youug doctors to 
qualify their specialism by. having a sideline to keep them in con- 
tact with the wider range of general culture was based on the ex- 
perience of lawyers as well as of doctors. As a warning, he quoted 
the story of the Judge, ignorant of Shakespeare, who met Serjeant 
Talfourd and asked where he had better begin. “‘Remeo and 
Juliet’’, suggested the author of “Ion,” only to be met a few weeks 
later with the remark: “It is a tissue of improbabilities from begin- 
ning to end”. But this-—happily uncommon—lack of culture in 
the law was contrasted with the connection between medicine &nd 
literature. Medicine, said Sir John Simon, had a'very strong line 
in poets. There was Keats, who, after being a stuflent at’ St. 
Thomas’s and Guy’s—Sir John did not remind his hearers that, not 
so long ago, the two hospitals were side by side in the Borough—- 
in due course became a qualified surgeon. But did he ever practice? 
Robert Bridges, however, was assistant physician at the Children’s 
Hospital—we ‘presume Great Ormond Street—and finished off ar 
eighty-five with the “Testament of Beauty”. We rather. envy the 

e doctors. - Why cannot.the lawyers inaugurate theis new year with 
speeches of this kind, improving and amusing?—L .J., 1934, p. 205.. 
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; ‘Lord Justice Greer’s Judgment.—In his judgment in Flint v. 
Lovell, delivered last week, Lord Justice Greer referred, as stated, 
to the Amerika case, and said that it was clear from that decision 
that—statutory exception apart—any person who suffered damage ` 
by reason of the death of another could not, either for the purpose 
of proving a cause of action, or for the- purpose of recovering 
damages for a cause of action which he proved independently of 
the death, rely on the death either as giving him a right to, or in- 
‘creasing the amount of, damages he was entitled to recover. Lord 
Parker and Lord Sumner, in their judgments in the Amerika case, 
had gi¥en an interesting account of how the rule arose out of the 
old law under which the killing of any subject of the Crown could 
only be put in suit by a prosecution for felony by the Crown, the only 
remedy for the relatives being an appeal under which the killer, if 
he did not come to an arrangement with the relatives, could be 
subjectes to cruel tests. Having regard to the peculiar origin of 
the mile, he (Lord Justice Greer) considered that it had no appli- 
cation to a case in which a living plaintiff asked for damages because 
what might have been an eight to ten years’ pleasant life had been 
converted- into a precarious tenure of a year. Lord Justice Slesser 
agreed, but Lord Justice Roche, in a. dissenting judgment, thought 
the damages should be reduced to £3,000.. The decision is an inter- 
esting one-and we hope to return to it shortly. The inscription on 
the enone to Sir Arthur Sullivan in the Embankment Gardens 
runs: 


++ .' Is Life a boon? 

"+. +  * If so, it must befal 
That Death, whene’er he call, 
Must call too soon, 


But the value of the boon of life to a man does not depend 
entirely on health and fitness. His temperament, character and 
circumstances must have a considerable bearing on the value to him 
of his further mundane stay. Is there one measure of damages 
for the healthy but gloomy “down-and-out’’, and one for the cheery, 
prgsperous citizen who is as happily interested in life as was Samuel 
Pepys? The principle may be~ difficult to apply—L.T., 1934, 
fe 380. 





Lord Brougham.—Among recent reprints in The Times from 
its issue$ of a hundred yéars ago one of the most interesting to 
members of the Legal Profession was that of the 22nd November, 
1834, chronicling the leave-taking of the Court of Chancery by 
Lord Brougham “in a speech which was distinguished both by good 
taste and brevity”. The paragraph then went on to say that “‘his 
Lordship is' now no longer a Cabinet Minister nor a Judge’’, but in 
this the wtiter was mistaken, if his words were to be taken literally, 
for, as everyone knows who has’ looked at some of the older reports 
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containing the decisions of the House of Lords and the” Judicial 
Committee of the Privy Council, the indefatigable ex-Lord Chan- 
cellor for years took a very active part in the work of these two 
“appellate tribunals, and in this way, as so many other ex-Lord Chan- 
cellors and Judges have done, well earned the pension that was paid 
to him. Whether Brougham was or was not a great lawyer has 
been much canvassed, but that he was a worker of intense,energy 
can scarcely be disputed.—L.T., 1934, p. 389. l 





e 

Brougham and “The Times’’.—That at the time when the 
paragraph appeared in “The Times” Brougham was no favourite 
with the paper is obvious from its concluding words, which run 
thus: “The opportunities for official indiscretion, and for the abuse 
of an elevated position, are no longer open to him as they have 
been for many years past, and with them departs every disposition 
on our part to make him or his eccentricities the subject df angry 
observation. Should, however, that overweening activity of mind, 
which has so frequently shown itself in recklessness and extravag- 
ance of conduct, break out hereafter in other forms of mischief, we 
‚shall be again at our post”. That he was not popular at that time either 
with the paper or with his quondam colleagues in Parliament is, of 
course, well known; he was not invited to join the next Whig 
Cabinet, Melbourne being reported as having said that “if left out 
he would be dangerous; if taken in, simply destructive”. But the 
piquant thing about the position, as far as The Times was con- 
cerned, is that he seems to have been at one time one of the leader 
writers on its staff. According to Dasent’s Life of Delane, who, 
in 1841, became editor of the great journal, Brougham in his younger 
days was a leader writer at a salary of £100 a month, and it is added, 
rather cruelly, that “lawyer-like in earning a double fee, he is said 
to have written an admirable article for the Morning Chronicle 
completely demolishing one which he had written for Tke Times 
the day before’’. Whether this last jibe is true or not we cannot 


- say, but it was supposed to be characteristic of the man as well as 


of his extraordinary versatility. —L.T., 1934, p. 389. 





A Kindler Atittude—Years, which we are told, bring ethe 
philosophic, sometimes bring also a more charitable mind, and so 
it was in the attitude of The Times to the old man cloquent.” Delane, 
then absent on holiday, wrote to his assistant on the editorial staff 
on the subject of a necrology of Brougham, who by this time was 
an old man: ‘‘T begin to be anxious about Brougham, and the more 
so as I can’t think of any one who could do him justice. Ten years 
since he would have been handed over to, Tyas to slaughter without 
remorse; but we have improved upon that feeling, antl his life ought 
to be generously written, not without a sufficient mention of his 
many failings, but with a handsome recognition of his great merits 
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and greater aspirations ”. That was in 1852, but Brougham with ` 
his wonderful vitality survived sixteen years longer, and his obituary, 
which in large measure had been written many years earlier by 
William Stowe, who died of fever at Balaclava, with emendations 
_to bring it up to date, duly appeared, giving the veteran credit for 
much, while judicially adverting to his many failings. The bio- 
grapher of Delane notes it as a singular circumstance that the epitaph 
ofa great public man, appearing on the day after his decease, was 
‘mainly the work of a writer himself long since dead. —L.Ti., 1934, 
p. 389. 





Lord Campbell as Journalist.—Brougham was not the only 
potential Lord Chancellor who, in his professional youth, devoted 
part of his leisure to journalism. Campbell did the like, working 
hard in the chambers of Tidd, that great mentor of great lawyers, 
while spending his evening hours in the gallery of the House of 
Commons reporting the debates, and at times acting as dramatic 
critic for the Morning Chronicle. In the latter capacity he very 
narrowly escaped making a terrible faux pas. A particular play 
was advertised at a certain theatre, one with which Campbell was 
quite familiar, so, thinking he could write a sparkling notice of the 
production without troubling to attend the performance, he dashed 
off an excellent critique, but just as the paper was about to go to 
press he discovered to’ his horror that at the last moment the parti- 
cular play had been taken off and another substituted which his 
finely-written notice would not fit. Another had to be produced at 
very short notice—again, as will be gathered, without first-hand 
impression of the acting. But apparently it served its turn, and 
the incident had at least this result, that it prevented him attempt- 
ing the same short cut to a theatrical critique a second time. From 
press work he turned soon to the more prosaic, although perhaps 
more remunerative, work of law reporting. He started a series 
of his own to report Lord Ellenborough’s decisions, and the story 
is well known how, when someone remarked to him on the uniform 
excellence of the Chief Justice’s judgments, he answered that he 
hag a whole drawer full of Ellenborough’s “bad law”. His reports 
have at least this quality, they are remarkable for their brevity; 
they also introduced what was then the novelty of appending to 
each report the names of the attorneys—for so they were invariably 
termed if those far-off days—ostensibly to enable anyone desirous 
of obtairfing fuller details of any of the cases to know to whom to 
apply ; but there were those who alleged that the ostensible was not 
the real reason, which was, they said, to induce attorneys to recog- 
nise his merits as a pleader, and apparently they very soon did, 
although it may not have been precisely by reason of this mode of 
advertising as his enemies termed it. But as we know, people will 
say anything of a man who is outstripping them in the professional 
race.—-L.T., 1934, p. 389. . 
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- HINDU Law PRINCIPLES AND Precepents by N. R.' Raghava- 
chariar, Advocate, Madras, 1935. Price Rs. 8. . 3 

It is with pleasure that we welcome the appearance of Mr. 
N. R. Raghavachariar’s work on Hindu Law. The treatment of the 
subject by the learned author is in some respects different from the 
one adopted in some of the leading text books. He has given the 
translation of the original texts on which each bragch of the law 
is based. Long extracts from the judgments in the leading deci- 
sions on the various questions are given, so that the Bi may 
not rest content with the statement of their effect by the 
author, but have the very, words of the exponents of the law. 
The enactments of the legislatures on the various topics of 
Hindu Law are set out fully and it is not merely their result 
that is stated. This method will tend to rivet attention on the 
terms of the enactments themselves to a greater extent than other- 
wise. In these respects, the learned author’s book will be a fitting 
complement to the existing works on Hindu Law. The introduc- 
tion at the beginning gives a bird’s eye view of the wholg range of 
the subject, “Then, the author goes fully into each branch of Hindu 
Law, giving reference to the decisions on the various points, 
marking his preference on points on which there is conflict of 
authority and giving his reasons for such preference, In his citation 
of cases, the author has kept clearly before himself the limits of a 
text book which should not on the one hand descend to the type of 
a digest giving reference to all the decisions, and on the other, omit 
references to decisions which lay down principles and mark their 
distinctions. Another distinctive feature of this work is the 
chapter on Marumakkathayam Law atthe end; which will be of 
special interest to. lawyers in Malabar and the Indian States of 
Travancore and Cochin. We have no hesitation in recommending 
this book to students and practising lawyers: alike, as it satisfies 
the needs of both. 
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THE INTERPRETATION OF CODES, 
IN BRITISH INDIA.1 


I. 
-Wih the exception of the law of civil wrongs (for which 
Sir Frederick Pollock’s Code, prepared over half a century 
ago, still awaits enactment), the whole framework of the law 
of India is statute law. With the further exceptions, large 
and important it is true, of custom and religious personal law2 
(neither of which has much validity in India beyond the 
limits expressly or impliedly prescribed for it by the legislature) 
not only the framework but the very texture and substance of 
the law itself is statute law. Outside the Presidencys 
towns the Common Law of England as such has never been 
territorially enforced: nor4 is there any other body of law of 
similar character still in force by a title antecedent to British 
legislation. The soil, if not strictly virgin soil, had at least 





1, A public lecture delivered on Tuesday, 14th March, 1933, at the 


London School of Economics by S. Vesey-FitzGerald, Lecturer in Indian . 


Law at University College, London, and the School of Oriental Studies, and 
in Hindu and Muhammadan Law at the Inns of Court. Revised and partly 
re-yritten. 

2. Though even here the Legislature encroaches at an ever increasing 
page. P : 

3. The Royal Charter, 1726, establishing the Mayor’s Courts is commonly 
held to have introduced to the three Presidency towns the common law and 
statutes of general application as they stood on the Ist January, 1726: the 
difference however at the present day is a nominal one, see A. D. Narayana 
v. Kannamma Bai, (1931) 62 M. L. J. R. 608, where it was held that the words 
«justice and right” occurring in the charters are similar to “ justice, equity 
and good conscience ” in the regulation governing Mufassal Courts. In both 
cases, English common law should only be applied as nearly as the circum~ 
stance of the placé and of the inhabitants admit and not in its entirety. 


4, Cf. Maine in the Indian Legislature 14th December, 1866. Life, etc, 
Vol. 2,.p. 232, ; 
J 
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lain fallow and neglected for a long period. Accordingly, the 
typically English doctrine of statutory interpretation has even 
„greater force in India than it has in England. In England at 
least in theory we start from the Common Law, and enquire 
how far it has been modified or repealed by legislation which 
- we: then proceed to interpret. In India, on the other hand, in 
all departments of law save those above mentioned, we start, 
from an enactment, and our primary duty is te interpret the 
will of the legislature. 1 This is obvious when the enagtment 
from which we start is one of those? of which Lord Davey 
“said8 that: : 


“The essence of a Code is to be extanative on the matters in respect of 
which it declares the law, and itis not the province of a Judge to disregard 
or go outside the letter of the enactment according to its true construction.” 


` But it is. equally true when the enactment is one, ‘such as 
the Indian Contract Act, which “ purports to do no more than 
to define and amend certain parts of the law relating to 
contracts.” 4, : os 
Moreover, ` the “legal soil of India was receptive and 
friendly : for-it is a curious fact that English law is allied to 
both the Hindu and Muhammadan systems, and sharply dis- 
tinguished from all those. modern systems which trace their 
descent from Rome, by the-importance which it attaches to the 
exact use of words. The lawyer, aécustomed to the Indian 
Codes, who opens a French -or Italian Code, finds himself in a 
totally different atmosphere. The reason for this kinship 
between the English and. the Indian systems is an interesting. 
one.” Hindu law and Muhammadan law, each is based ona 
doctrine of divine inspiration, and since the divine utterances are, 
few and ancient and the mind of God in any case unknowable, 
every word must be carefully weighed in order toextract from 





-1, Since this lecture was delivered I have had personal illustration of 
the difference of mental attitude thus engendered. The British Colombian. 
case Re Colville, (1932) I.D. L. R. 47, turns on a local -Act identical in fts 
terms with Lord Kingsdown’s Act. An English lawyer of distigction with. 
whom I had the privilege of discussing this case, thought that since the will 
proposed was valid under the pre-existing Common Law (see the saving 
Ch. 4, Lord ‘Kingsdown’ s Act) all reference to. specific provisions of the Act 
was superfluous.” To one trained in, Indian legal traditions it seemed equally 
superfluous to refer to unwritten Jaw when a specific.provision of.the Act, 
(S. 1, Lord Kingsdown’s Act) sufficed for the case. . 

2. e.g. The Transfer of Property Act.[Lata Suraj Prosad v.Golabchand, 
(1901) I. L. R, 28 Cai. 57). | 

3. Gokul Mandar v. Pudmanuiid Singh, (1902) 1. L. R` 29 Cal. 707 at 715. 
4, Irrawaddy Flotilla, Co. v. Bugwandas, (1891) 1.L.R, 18 Cal, 620 at 628, 


< 
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it the utmost meaning. So we have indigenous systems for 
the interpretation of divine statutes. But the triumph of whig 
political theory in England meant the erection of Parliament: 
into a terrestris deus, an earthly divinity quite different from 
the chance collection of men who composed it at any one time: 
a diviaity whose mind is unknowable save in its recorded 
witterances which must therefore be weighed word by word. 
But this wowld have been a strange doctrine to the. older 
commen lawyers. “We know better than you what the 
statute means,” said Bereford, C. J. to counsel in the reign of 
Edward I, “for we made it ourselves: and Cokel lays down 
that a statute is to be interpreted “according to the intent of 
them that made it” not that which made it. There is no 
doctrine"of corporate personality here; nor (to give another 
instance from pre-Whig times) in the Stuart prayer for the’ 
High Court of Parliament which we still use. 

We have deified our legislature; we have sega: 
above and apart from allother sources of law: and its sei 
even (one is sometimes tempted to think) a double portion of 
its divinity, has descended upon the Imperial and Provincial 
legislatures in India. The historical method is not a reverent 
attitude in which to approach such a being, least of all when 
we know that in fact (as, e.g., during the great Law Member- 
ship of Sir Fitzjames Stephen) the legislature was in fact a 
mere gramophone recording his master’s voice. 


11. 


Interpretation in this connection means two things, In the 
first place, it means discovering the intention of the legislature 
when that intention is in doubt: secondly it means the expan- 
sion and development of the law by deducing from the expres- 
sed intentioh of the legislature what its intention would have 
begn in a so- called “case of first impression;’” that is to Say, in 
circumstances which it did not particularly contemplate. But, 
in both these processes, the function of the Court is primarily 
not to expound legal. principles but to consider the effect of 
evidence. The enquiry what was in the mind of the Mother 
of Parliaments when passing a particular Statute does not 
differ generically from the enquiry what was in the mind of 
any other old lady when she made her last will and testament. 
The development of statutory rules and their application to 





1. 4, Inst, 330, quoted by Maxwell « Interpretation of Statutes” ed. init ` 
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unforeseen circumstances does not differ from the type of 
problem which is constantly arising in the construction of 

commercial contracts! in the face of subsequent uiforeseen 
happenings. The rules of statutory interpretation, at least 
thosé rules which I am about to consider, are rules regulating 
the admissibility of evidence2; and, just as there hae been 
from the days of Bentham onwards a progressive reaction. 
against the extreme technicality of English rules*for the exclu- 

sion of evidence, so we may venture to doubt whether the rules 

of exclusion in regard to the interpretation of Statutes are not 

also unduly artificial. 

- That the intention of any person, whether Parliament or a 
great corporation or an individual, is to be gathered in the. 
first instance ffom the language which that person ses, no 

lawyer would deny. It is also conceded that in case of doubt 

we may refer to the previous law in order to gather the nature 

of the amendment intended. ‘It is a sound rule of interpreta- 

tion,” says Lord Sinha’: 4 


“to take the words of the statute as they stand and to interpret them 
ordinarily without any reference to the previous state of the law on the. 
subject -or the English law upon which it may be founded; but when it is 
contended that the legislature intended by any particular amendment to make. 
substantial changes in the pre-existing law it is impossible to arrive at a con- 
clusion without considering what -the.law was previously to the particular 
enactment and to see whether the words used in the statute can be taken to 
effect the change that is suggested as intended.” 


But there, according to the commonly accepted opinion, we 
must stop. Maxwell says: 


“It is unquestionably,” a rule that what may be called the parliamentary 
history of an enactment is not-admissible to explain its meaning. Its language 





1. See “Some aspects of Commercial Law,” a lecture delivered in the 
London School of Economics on 3rd. March, 1926, by Sir F. Mackinnon 
(Oxford 1926), esp. at p.- 13. “The judge nowadays may have to assume, 
contrary, to the obvious fact, that the parties did foresee the evant and provide 
expressly for it: but, as it is clear they have not expressly agreed, they must 
have'done so by.implication” (etc.). . © 

2. Yetanother illustration may be given of the fact, not commonly 
apprehended, that interpretation of statutes is a branch of the law*of evidence 
in its widest sense. The familiar doctrine of the strict construction of penal 
and fiscal statutes, that “a penal statute when its language is ambiguous 
should be constrned inthe manner most favourable to the liberties of the 
subject” [R. v. Bhista, (1876) I.L.R. 1 Bom. 308] is merely another fact of 
what is commonly called the presumption of innocence. It is for the Crown 
to prove that the subject comes within the exact letter of the Statute. 

3. Abdur Rahim v. Syed Abu Mahomed Barkat Ali, (1927) L.R. 55 L.A. 
96. (P. C.), quoting his own judgmeritin Mi. Ramanandi Kali v. Mt. Kalawati, 
(1927) L.R., 55 L Av 18 (P.C.): see also Maxwell, 3rd edn, p. 38, Ghose v.: 
Ghosh, p. 49 Ng m E : 
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can be rewarded only as the language of the three estates of the realm, and 
the meaning attached to it by its framers or individual members of one of 
those estates cannot control the construction of it.” 
This, as already noticed, is pure Whiggery. 
In India the extreme doctrine has been stated by 
Mahmood, J.1 


a We ate bound as much as Courts of Justice in England to recognise the 
*rule of construction which prohibits judges from taking into consideration 
the history of af individual clause in an Act, or the policy of Government 
with reference to any particular legislation. Nor can we in interpreting the 
Act seek any help from the statement of objects and reasons which accom- 
panied the Bill nor from the debates in the ana: Council or any other 
proceeding which preceded the passing of the Act.. 

The same strict rule was laid down by the Privy Council 

per Lord Watson2 in the following words: 


. “Their Lordships observe that the two learned Judges who constituted 
the majority in the Appellate Court, although they do not base their judg- 
ments upon them, refer to the proceedings of the Legislature which resulted 
inthe passing of the Act of 1874 as legitimate aids to the construction of 
S. 31. Their Lordships think it right to express their dissent from that 
proposition. The same reasons which exclude these considerations when the 
clauses of an Act of the British Legislature are under construction, are 
equally cogent in the case of an Indian Statute.” 


It was reiterated per Viscount Finlay, in Krishna Aiyangar 
v. Nallaperumals, «No statement made on the introduction of 
a measure or its discussion can be looked at as affording any 
guidance as to the meaning of words.” 


In spite of occasional protests, these dicta (and that of 
Lord Watson was confessedly obiter) respresent the prevailing 
view in India. They are based on the assumption (whichis taken 
as too Qbvious to require proof!) that the conditions of India 
are the same as those of England until the contrary is shown,4 
and Lord Watson’s pronouncement is all the more amazing in 
that Lord Hobhouse who, as a former Law Member, knew the 
inner workings of the Indian Legislature, was one of his 
colleagues on the Board and a party to the judgment. 





1, Gopal Pandey v. Parsotam Das, (1882) I.L.R. 5 All. 121 (F.B.). 

2. Administrator-General o f Bengal v. Premlal, (1895) L.R. 221. A, 
107: LL.R. 22 Cal. 788 (P.C.). 

3. (1919) L.R. 47 LA. 33 (P.C.). 

4. In like fashion, the contrary view had been taken, and the statement 
of objects and reasons” and the speech of the member who introduced a bill 
had been considered by the Bombay High Court [Shaikh Moosa v. Shaikh 
Essa, (1884) IL.R. 8 Bom. 241] not out of any regard for Indian conditions, 
but on the real or supposed authority of an English case, In re Mew, 31 L J. 
Bkcy, 87. 


72 THE MADRAS LAW JOURNAL. [vor 
i l 


The grounds for the rule are clearly stated by Edge, C.J. 
in Kadir Baksh v. Bhawani Prasad, 


. “No doubt debates..... are instructive historically, if one has to con- 
sider not what the statute says but what may have been the motives of one or 
other’ party in promoting the legislation’. If one were to refer to such 
debates and reports..... it would be necessary to see whether any alteration 
took place. .... It is within one’s own experience that parties to, legislation 
some times fail so to express themselves in the statute as to carry out the, 
intention they had in passing the Statute”: 


and so on. That is to say, the historical method of 
enquiry is out of place in a court of law, for the effect ôf the 
evidence: which it would introduce may be a matter of argu- 
ment and open to suspicion: we must have conclusive evidence 
ornone at all. This is our old acquaintance, the “best evidence” 
rule in another but equally antiquated and threadbare, dress. 
It is the argument which was urged for every one of the rules 
of exclusion which Bentham succeeded in destroying and for: 
others which tend more and more to fall into disrepute to-day. 


Of course, it must be admitted that with each’ succeeding 
advance toward democratic government in India, the resem- 
blance between the English and the Indian legislatures becomes 
greater; and ‘the argument against the admission of this 
evidence in India tends to acquire whatever force it may have 
in England, although the desirability of arming the judiciary 
with wide powers of interpretation is certainly not decreased. 
But-until the Morley Minto reforms of 1909 the Indian Legis- 
lature differed in essence from that of England; it was not a 
popular Assembly but a unitary body more nearly- resembling 
the English Cabinet than the English House of Commons. It 
was actually smaller than many Cabinets have been. Until 
1892 its numbers were-sometimes as few as twelve and could 
not be more than eighteen. Indeed it was so far from being a 
Parliament that it had not: even the powers of a Cabinet. fts 
functions was to debate legislation, the main principles of which 
were supplied from Whitehall and were beyond its oes 
to dispute. 

“+ From 1833 till the ‘final abolition of the Tadaa iw 
eid ace it was the settled policy of the. Secretary of 





;. (1892) I.L.R, 14 A. 145 at 149.- 

es Thus in Sonalyxmi v. Vishnuprasad, (4903) I. L. R. 28 Bom. 597 the 
ne of. Sir Fitz James Stephen introducing the Special Marriage Act. was 
xeferred to; not for the purpose of interpreting the Act, but as.ev idence of 
the tenets of the Brahmo Samaj. 


* 
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State to provide a complete Code of Statute Law’ for India. 


His chief instruments for that purpose were the Indian Law. 
Commissioners, a body which held its deliberations in En gland, 
and the Law member of the Governor-General’s Council who 
filled a position vis-a-vis the Legislature entirely different from 
and, se far as the authority. of his views on questions of drafts- 
eManship is concerned, immeasurably more authoritative than 
that of any Cabinet Minister in England.. He was riot merely. 
the head of a department, he was the shepherd of a flock.1 
Indeed even that simile is inadequate to express Sir. Fitzjames 


Stephen’s masterful methods with his colleagues, and with those ` 


who were rash enough to consider themselves in authority 
over him. 

THe Parliamentary history of an Indian at consists 
of a number of documents, and prior to Premlal’s case there 
was authority, though not undisputed authority, for the admis- 
sion of every one of these to consideration. The first, in 
the case of the major all- India enactments, is the draft pre- 
pared by the Indian Law- Commissioners (or i in later years by 
some ad hoc body with similar functions) and the Report 
accompanying that draft. The draft by itself, of course, 
proves. nothing: but the report is often a very valuable state- 
ment of legal principles: and where the draft has been accepted: 
by- the legislature, it is surely absurd to shut out from 
consideration the exegesis of that draft by its original begetters. 
The famous first report on the Indian Penal Code, drafted in 
the main by Macaulay, is one of the great legal literary classics 
of the English language. -An example-of its citation: in court 
is Romesh v. Hiru2, but it will hardly be denied that a study 
of that report is essential to the understanding of the Code; 


` 7 $ 

1. Until very recently at least, all provincial ies TAMA even: (under the, 
Mpiley Minto regime) private members’ bills, had to pass the scrutiny of the, 
great centraf legislative office of the Government of India before introduc- 
tion into adocal legislature. There are still two branches of Indian Legislas. 
tion wherg enactments are for all practical purposes the work of a single. 
mind> These are the emergency legislation by ordinance which i is issued on 
the sole authority of the Governor-General and the legislation By the 
Governor-General in his Executive Council under the Indian (Foreign Juris- 
dictiony Order in Council 1902. As regards emergency legislation (which has 
been painfully prominent in recent years) two Judges in Bombay have, 
recently applied the strict canohs of interpretation and‘refused to look at the 
statement of objects and reasons with which the Governor-General dccom-? 
panied his Ordinanee: Emperor: v. me asy ILR.-S5 Bom,220, — 

2. (1890) I.L.R. 17 Cal. 852, a te. a ak 
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more especially for English criminal lawyers trained ‘in a 


system the guiding principles of which are often diametrically 
opposed to that created by Macaulay and his collaborators. 


A less famous, but still a great legal document, is the draft 
report presented in 1879 by the Commissioners appointed by the 
Government of India to draft six bills of which the Transfer 
of Property Act, 1882 is the best known outcome. Internal evi-° 
dence suggests that of the three commissioners (Whitley Stokes, 
Legal Member, Turner, C.J., Madras and Sir Raymond West) 


. the bulk-of this report was from the pen of Sir Raymond West. 
In Tayawa v. Gurshidappai the High Court-of Bombay was 


called upon to interpret the following clause of the Transfer 
of Property Act: . 

“the lessor shall be deemed to , contract with the lessee that if the latter 
pays the rent reserved by the lease and performs the contracts binding on the 
lessee, he may hold the property during the time limited by the lease without 
interruption.” 

To interpret the phrase “without interruption” it.referred 
to the Commission’s Report in the following words : 

“The Indian Law Commissioners who prepared the Bill which became | 
Act I'V of 1882, have stated in their report that they were of opinion that the 
lessor’s contract for quiet enjoyment should not be limited to the acts of the 
lessor, or his heirs, or assigns, or those claiming under him; in other words, 
if the disturbance is made by the paramount owner of the property, and not 
by a stranger, the lessor is bound to remove the interruption, and if he fails 
to do so, he must-indemnify the lessee.” 

This of course was an interpretation quite at variance 
with the English law on which the Indian law had been 
founded: nor, apart from reference to the report does the word- 
ing of the section make the extended scope of the implied 
covenant clear. 

The next stage in the pre-natal history of an Indian Cogle 
was the formal introduction of the Bill in the Legislature and 
its publication in Gazette accompanied by a “statement* ôf, 
objects and reasons.” Copies of the bill and of the statement 
were sent to all local governments and High Courts, from whom 

(as well as from other persons considered to be specially qua- 
lified and from the public generally) criticisms were invited. 
The ‘resulting file of correspondence was digested by the Legis- 
lative Department; and suggestions in.it which seemed worthy 
of acceptance were put before the Legal Member and by him 





1. (1930) LL.R. 25 Bom. 269, 


. 
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before the Select Committee. Such a Committee of the Legis- 
lature considered and sometimes redrafted the whole or part 
of a bill, accompanying its draft with a further report: In the, 
old days the Committee normally consisted of about half the 
Council and the Council rarely attempted to do over again the 
work which had been done by its select committee. There was 
nothing in the nature of oratory or debate, members did not 
even rise to speak, and the proceedings resembled those of a 
Board pf Directors rather than a legislative body. 

As recently as-19301 a strong minority (C. J. and two 
puisne Judges) of a Full Bench of the Allahabad High Court 
attempted to distinguish Prem Lall’s case and to refer to the 
statement of objects and reasons on the ground that it is ‘not 
part ofethe proceedings of the-legislature.” The distinction 
is hardly convincing, for the statement of objects and reasons 
is simply an explanation of proposed legislation tendered to 
the legislature and is in the same category as the speech of the 
member introducing the bill, to which it is, so to speak, an 
appendix. A reductio ad absurdum of the rule excluding 
reference to the introductory speech is furnished by the 
famous case of Queen-Empress v. Bal Gangadhar Tilak? in 
which, following the obiter dictum of the Privy Council in 
Prem Lall’s case, it was held: 

“that it is inadmissible to take as an aid in the construing of an Act the 
proceedings in the Legislative Council which resulted in the passing of the 
Act.” 

Counsel for one of the accused, wished to refer to the 
speech of Fitzjames Stephen, for the purpose of construing 
section 124A, which as Legal Member Fitzjames Stephen was 
proposing to introduce into the Penal Code. Strachey J 
declined to permit this; “Counsel,” he said: 

“could öf course read any passages from Sir James Stephen’s speech asa 
part.of his address, and as stating his own argument in words which he 


adopts as his own, but he could not cite them as Sir James Stephen’s opinion 
and as autħority showing the construction to be put upon the section.” 


This view- was quoted-as axiomatic by Sir Mackenzie 
Chalmers as Law Member of Council in the following year 
when intrdducing a bill for the amendment of the section: but 
one may well ask, could anything be more artificial? Fitz» 
james Stephen was already dead. His views asa great master 


1. Shantanand v, Basudevanand, 1.L.R. (1930) 52 All. 619, 
2. (1897) I.L.R. 22 Bom. 112, 
K 
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of the Criminal Law ‘might freely have been quoted to, the 


Court. Yet, because the Law was onè which he himself drafted’. 
, and carried into Law, for this reason only we are not .allowed 
openly to quote him, but must do so under a transparent sham 
which deceives nobody. 


`- But, although’ we are precluded according to the atcepted 
` view from looking at the parliamentary history of an enact» 
ment, we do refer freely to the sources from wifich the drafts- 
man drew his materials: and nobody seeins to have notited the 
incongruity. : This i isa matter which will’ be discussed more 
fully in the second part of this lecture. For the present one 
recent illustration will suffice. In Superintendent of” Legal 
A fairs v. Bhajoot Lort-Williams, J. was called upon, to inter- 
. pret the words “so much of such ‘information as” relates 
distinctly to the fact thereby discovered” Gi 27, Indian: 
Evidence Act). He said: 


“If their natural meaning were given to the words of s. 27 .regardless ` 
of their parentage and history, I am satisfied‘that the result wouldsbe concrary 
. to the intention of the legislature 


«The Indian Evidence ‘Act, as stated by Sir James Fitzjames Stephen in 
his Introduction, is little more than an attempt to reduce the English Law of 
Evidence to- the form of express propositions arranged in their natural order 
with some modifications rendered” necessary by thé peculiar circumstances 
of India......... -The Indian Evidence Act, as stated by Woodroffe, was 
drawn up chiefly,from Taylor on Evidence, and he, based his treatise largely 
on the work of former authors. S. 27 was an -attempt to apply the English 
Law of Evidence about information unduly obtained from a prisoner. to 
information. given by an accused whilein the custody of a police officer, and 
is merely a paraphrase of Taylor’ spara. 904 (see the 11th Edition, p. 614).. 
a It is necessary, therefore, to ascertain what meaning . Taylor himself 


`- attached to these words,” 


__ Obviously, to, quote as explaining an Act the.books on 
which the draftsman of that Act relied-is going a great deal < 
further than merely quoting the draftsman himsel f*. and what, 
after all, is Stephen’ s “Introduction” (though published after 
the passing of the Act) but'an account: of the theories which’ 
actuated him as draftsman? Nevertheless it is submitted that’ 
Lort-Williams, J.’ s use of the historical method is healthier 
“than the artificial refusal to look ‘behind the. Statute and ` 
investigate . how it was made. Indeed it. may be doubted 
whether the Evidence Act can be properly ‘understood: without 
a knowledge « of the man whose work it is. ° S 





1. (1929) EPEE ae rY Ea A 
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This brings us to the secorid head of our subject, Interpre- 
tation as a method by which in the famous words of “Ancient . 
Law,” the gap between “stable” Law and the “social necessi- 
ties and social opinion of progressive societies” is narrowed. 
As Legal Member, the author of that work was emphatic in 
his recognition of the defects of judge-made law., He speaks 
of: š é : 

u thg hideous chaos which we call law at home, which no layman under- 
stands and no lawyer can practice without having a library at his elbow.”? ° 
He hopes: 


“that the growing intricacy and technicalities of Indian Law will be 
obviated by the true remedy, the development of clearly written statute law, 
and the introduction of a Code or substantive body of fundamental rules.”2 


In “this his views were at one with those of every legal 
Member from Macaulay to Hobhouse; and of the Indian Law 
Commissioners, who as Markby rightly says: 


“ looked upon judicial discretion as an unmitigated evil capable by due 
diligence of, being indefinitely reduced.” 


Both the first and second Indian Law Commissions held 
that: 


“for the prevention of this great evil the enacted law ought, at intervals 
of only a few years, to be revised and so amended as to make it contain as 
completely as possible, in the form of definitions, of rules, or of illustrations 
everything which may from time to time be deemed fit to be made a part of it, 
leaving nothing to rest as law on the authority of previous judicial decisions. 
Each successive edition after such a revision should be enacted as law, and 
‘would contain, sanctioned by the legislature, all judge-made law of the pre- 
ceding interval deemed worthy of being retained. On these occasions, tod, 
the opportunity should be taken to amend the body of law-under revision in 
every practicable way, and especially to provide such new rules of law as 
might be required by the rise’ of new interests and new circumstances in the 
progress of society.” 


e ‘Macaulay’s commission propounded an elaborate system by 
-which judgés were to report to the legislative department all 
-cages on which further authority-was required, and said that: 


“ In this manner every successive edition of the Code will solve all the 
important duestions as to the construction of the Code which have arisen 
-since the appearance of the edition immediately preceding. .... «Important 
questions ought to be settled without delay........ An addition of a few 
pages to the Code will stand inthe place of several volunies of reports, and 
willbe of far more value than such:reports, inasmuch as the additions to 
the Code will proceed from the legislaturé, and will be of unquestionable 





1. Minute: 1879, pp. 60-61 of Sir M. E Grant Duff and Ww. Stokes, “Life: 
and-Speeches-of SirH:S:M."-~ > -- eve ape 


2. Minute; Nov. 12,2875.(Selection and Training‘of L.C.S, Probationers). 
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f authority, whereas the reports would only give the opinions of the judge 
„which other judges might venture to set aside.” 


Something of the sort, it is believed, exists iņ the legal 
“system of the Roman Catholic Church, but no Government 
with less control over human nature could be expected to make 
it function, least of all in a tropical climate; and, though of 
course some of the Codes have been from time to time "revised, 
the suggestion has remained a dead letter. 


The principal means by which Macaulay proposed to check 
judicial development of the law was the use of illustrations. 
He says: 


“The publication of this collection fof cases decided by legislative 
authority will we hope greatly limit the power which the Courts of Justice 


possess of putting their own sense upon the laws...... Our jllustrations 
are never infended to supply any omission in the written law, flor do they 
ever in our opinion put a strain on the written law..... they are cases 


decided, not by the judges, but by the legislature, by those who make the law 
and who must know more certainly than any judge can know, what the law 
is which they mean to make.” 


Many of Macaulay’s illustrations are clear and brief 
statements that this that or the other well-known rule of 
English law, e.g., that there is no burglary by entering an open 
window,—is or is not to be read into thé Indian Law. Apart 
from this though judges, notably Markby in his private corre- 
spondence, and Stuart, C.J., Allahabad1, have occasionally 
rebelled against the attempt to fetter their discretion, those 
illustrations which are purely imaginary have in practice been 
found to have little effect either of guidance or restriction. 


Here again we light upon a marked contrast -between the 
Indian and the Continental Codes. The latter, though they 
play their part in legal education, are addressed to trained 
lawyers. Yet they confine themselves to general principles: 
illustrations, and the attitude of mind which lies behind them, 
are repugnant to them: they rarely attempt even a, definition, 
for definitions fetter the law and it is felt that such things are 
best left to the progressive opinion of the whole legal profes- 
sion. Development of the law within the wide boundaries of 
‘a Code is looked upon as normal and healthy; and they endea- 
vour to frame their Codes so as to give room for such 
‘development. The progenitors of the Indian Codes, on the 
other hand, professed to have constantly before thém the idea 


4. Nanak Ram v. Mehin Lal, (1877) LL.R. 1 All, 487.at 495, 
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that their Codes should play a leading part in a scheme of 
legal education. But the education which they conceived was 
the guidance of amateurs flung into positions of great respon- , 
sibility and required to administer the law even while they 
learned it. Such persons, they thought, must be hedged about 
and depgived of all discretion. A definition clause or chapter, 
as complete as the draftsmen can make it, is an integral portion 
of each Codel.e Great and many are the benefits which the 
Codes have conferred upon India; but they have not fulfilled 
the expectations of their authors in checking the flood of law 
reports, a flood which has reached even more unmanageable 
dimensions in India than in England. ` 

Judicial development of-the law on the other hand has 
been most unhealthily stunted, and sometimes warped by the 
restrictions imposed by our artificial system of interpretation.. 


It is true that the Calcutta High Court for many years. 
claimed a discretion in developing the law, particularly in the 
sphere of. Criminal Procedure. .The modus operandi was to 
rule that a Magistrate did not make a proper use of his judicial 
discretion unless he took precautions which either were not 
contemplated at all, or were expressly leftoptional by the Code. 
The possibilities of this method of judicial legislation were 
obviously limited even within the sphere of procedure. It 
never found favour with other High Courts. And since the 
great case In re an Attorney? it has been more or less discredit- 
ed even at Fort William in Bengal. 


Let us conclude with one particularly instructive instance 
of the fofsilising effect of our restricted methods of interpre- 
tion. 


The Indian Contract Act has sometimes been held not to 
be% Code on the ground that it does not profess to be exhaus- 
tiye; but its effécts in this matter are equally. pernicious. S. 27 
of that Act runs: | 

“ Everf agreement by, which any one is restrained from exercising a 
lawful profession, trade, or business of any kind is to that extent void,” 

Three exceptions and only three are envisaged to this 
sweeping rule, namely, the exception of the goodwill of a 
arr en tt a aaa anana 


1. The inadequacy of the definitions has often led to further trouble,- 
The Indian Penal,Code, for instance, has no definition of ‘intent’, ‘rashness’ 
‘negligence’ or ‘property’, and the Code of Criminal Procedure has no defini- 
tion of trial, though it defines an inquiry as “other than a trial.” 


2 (1913) I L.R. 41 Cal, 446, 
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business and two exceptions arising ‘out of the law of “partner- 
ship. The rule is: stated in a more sweeping form than the: 
English Law even of 1872 justified and certainly in a far more 
sweeping form than modern opinion in any civilised country, 
except perhaps America, would admit: and its efféct- is ‘to 
render illegal a number of- contracts,- for instance, that by 
which a servant contracts not to enter into competition with 
his employer, which are undoubtedly conducivesto commercial 
_ security, and hence in the long run, to the development of 

. trade. Such a state-of the law, had it ever been the law of 
England, would undoubtedly have been brought into harmony- 
with modern ideas by judicial decision. But in India we are 
deaf: to the living voice of the Common Law: we will not 
develop a code for ourselves nor allow the subsequent” develop- 
ment .of the same law by the English Courts to be used for its 
interpretation.1 Had it occurred in a Continental Code, it 
would equally have been the function of the best legal opinion 
from time to time, the jurisprudence of the Courts and the 
doctrine of the class-rooms, to explain it in consonance with 
the changing needs: of the day; and the American attitude, if. 
not to the purely domestic codes, at any rate to the Constitu- 
tion of the United States, has been, and still is, similar. 

Surely, if a contract of partnership may be protected by: 

a restraint, the same rule should be applicable, by analogy, to a 
contract of service. As it stands, judicial development of the 
law by either method is killed: and, feeling himself precluded. 
from a genuine historical study, one Indian Judge was reduced 
to imagining a reason for the section: 7 


“Trade in India is inits infancy; and the Legislature may have wished 
to make, the smallest number of exceptions to the rule against contracts 
whereby trade may be restrained. yaa ; 


-~ For this, there is simply 1 no foundation. On the other hand 
an incormplete use of the historical method in Shaikh Kalu w. 

Ramsaran Bhagat8, lead to the same unsatisfactory result. 

_ In this case Sir Ashutosh Mookerjee and Sir -Herbert’ 
Carnduff, JJ., two Judges of exceptional distinction, reviewed 
the law of restraint of trade with a wealth of rulings from. 
India, the United Kingdom and America. They referred to the 





1, Vyricherla Narayana v. Ratnayyammaji, (1929) 1.12 R. 53 Mad. 449, 
“ -2, Per Kindersley, J., in Oakes & Co. v. v. Jackson, (1876) 1. L. R. 1 Mad. 
134 at 145. 

3. (1909) 13 C. W. N. 388, - 
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well-known fact that this particular section was copied from 
the draft Civil Code for the state of New York, and they then 
quote the- following note which the authors of that Code, 
appended to their handiwork: 


“ Contracts in restraint of trade have been allowed by modern decisions 
toa very dangerous extent. . . . . . In Whittaker v, Howe! a contract 
not to practice law anywhere in England was specifically enforced. Sucha 
eontract mainly tends to enforce idleness and deprives the State of the 
services of its citigens.” 


It ds obvious, the two learned Judges proceed: 


«That the framers of the Indian Contract-Act deliberately sabane 
the provisions of S. 833 of the New York Civil Code with the full knowledge 
that the effect would be to lay down arule much narrower than what was 
recognised at the time by the Common Law.” 

In ether words the legislature must be conclusively pre- . 
sumed to have had cognisance of everything which its 
draftsmen, whom we are not allowed to quote directly, might” 
perhaps have read! 

Further, on the authority of an Irish case, they hold that 
the subsequent silence of the legislature on this point, although 
other parts of the Contract Act have been amended, amounts 
to a deliberate refusal to mitigate the restrictive effect of this 
section. Unceasing watchfulness apparently must be imputed: 
to the corporate personality of the legates it is not a god 
which sleepeth. 

_ Now the two distinguished Judges who gave this ruling. 
could have done better, had they felt themselves able to look 
at the parliamentary history of the enactment. This history 
has never been fully’ given, even in Pollock and Mulla’s 
Introduction to the Act; and it is an interesting one. 


The first draft of the Contract Act was prepared by the 
Indian Lawe Commissioners in England and submitted to the 
Queen on 28th July, 1866. In due course it was introduced into. 
the Indiar Legislative Council by Sir H. S. Maine. There 
was not word about restraint of trade in the draft, but S. 10- 
(or as it became in India S.-13) rati as follows — ` 

` «In order to the validity of a contract there must be a lawful object and 
a good consideration. . . .” . 


“ Explanation 1............. 





1. (1841) 3 Beav, 383, 
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i Explanation 2. —A good consideration must be lawful. 


« Explanation 3.—An object,-a consideration or a promise 
‘is said to be lawful when it is not contrary to law or to 
morality.” ; 


Legislation very much in the style of a Continental Code 
leaving ample scope for judicial development ; though as“already 
noticed the Commissioners, in spite of their own judiciah 
eminence, distrusted that method. 


The Bill was considered by a select committee of the 
legislature which returned it to England with a report. This 
report did not touch S. 13 nor faise the question of restraint 
of trade. But its tone was such that the Indian Law Commis- 
sioners in England resigned in a bodyi. « That diffitulty,” as 
Stephen with grim complacency remarks, ““ being now removed,’’. 
he redrafted the first 61 sections of their bill making 78 of his 
own, for which in his note of 29th October, .1871, he distinctly 
claims personal credit. He notes that the original bill said: 


“Nothing as to agreements in restraint of marriage or trade, or as to 
wagers or as to agreements not to sue.”? 


He mentions casually his indebtedness for a “ few sections” 
to the New York Code; but of the effect of these sections he 
says nothing. 


His redraft was accepted by the select committee, and in’ 
moving the final reading of the Bill in Council, 9th April, 1872, 
Stephen expressly said that the alterations which he had made: 
in the Bill were alterations in form rather than in substance; 
and he added that the “only points of importance ôn which 
we have differed from the Commissioners in substance ” were 
“the power which they (the Commissioners) propose to confer 
on every possessor of moveable property to make a good title 
to a bona fide purchaser” and “the question of liquidated 
damages.” 5 _ 
Se aa anaa 


1. I have not been able to finda copy of this first select committee’s 
report or of the Commissioners’ resignation. But itis clear from what fol- 
lows that S. 13 had not yet been attacked. The dispute turned on the points 
mentioned in Stephen’s speech quoted below. jih 

2 (C.D. Field, LL. D. 1.C.S,, at that time a District Judge and later 
High Court Judge in Bengal and Author "of a well- -known work on Evidence 
he did not say blindfold accepts) of the New York Code’s provisions; see 
his report dated 14th January, 1868, 
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The position therefore is clear: Stephen was personally, 
responsible for this section; he had not read the notes to the 
New Yark Code: and, incredible though it may appear, 
Stephen, and the Legislature as advised by Stephen, believed 
that they were making no substantial departure in this matter 
from the Law Commission’s original draft, nor from the Law 
of England which that draft embodied. It follows that they 

“did not intend to penalise such particular restraints of trade 
as were not obviously immoral. l l 

Let us contrast for a moment the history of another of 

Stephen’s borrowings from the New York Code. S. 26 of the 


Act runs :— 
« Every agreement in restraint of the marriage of any person other than 
a minor ig, void. af 


Again, Stephen did not consider that he was introducing 
any new’ principle not implicit in the Law Commission’s draft 
according to which there must be something in-the broadest 
sense immoral in the restraint before it can be- regarded as 
void. Fértunately the inherent: common sense of the Indian 
Courts: has rebelled against reading this section literally; and 
has unanimously treated as valid particular restraints when not 
immoral as well as the devices by which for centuries Muham- 
madan lawyers have endeavoured to limit the. polygamous 
propensities of Moslem husbands. 

What of the future? No Secretary of State can hereafter 
dictate codes to an obedient legislature; no law member in a 
modern assembly can wield a fraction of the authority which 
“was Stephen s: never again (unless, indeed, an Indian Mussolini 
should arise) can the Legislature be the mouthpiece of a single 
man. In construing the legislation of the reformed assemblies, 
a reference to its pre-natal-history can seldom give much light. 
Bift the bread foundations of Indian law have already been 
Igid, and Jaid not by unwieldy assemblies but by individuals. 
Those foundations have to bear the weight of the future. As 
multifarious political business presses on the attention of the 
legislatures, the need for the Judges to bear their part in 
keeping the law abreast of changing conditions is certainly not 
lessened. For this purpose they, ‘ought no longer to be deprived 
of any of the legitimate weapons of historical research, no 
matter hdw few the cases to which those weapons may be 
appropriate. f i 


L 
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SUMMARY OF ENGLISH CASES, ii 
M GILLIVRAY v. Hope AND ANOTHER, (1935) A.C. 1. 


Workmen’s Compensation—Industrial Disease—Silicosis— 
Various Industries (Silicosis) Scheme, 1928, cl. (4)—Award 
against last employer—Bankruptcy of last employer before pay- 
ment—Trustee in Bankruptcy—Claim by, from prior employers 
before payment to employee—If valid—Workmen’s Compensation 
Act, 1925, S. 7, sub-S. (3). ° 


Clause (4) (i) of the Various Industrial (Silicosis) Scheme, 
1928, made under S. 47 of the Workmen’s Compensation Act, 1925, 
provided that “where the certifying surgeon certifies........that 
a workman is totally disabled for work from silicosis...... , and 
where the disease is due to employment in the processes whether 
under one or more employers, compensation shall be payable to 
the workman during such disablement or to his dependants, as the 
case may be, as if the disease........ were a personal injury by 
accident........ > and cl. (9) provided that “The compensation 
shall be claimed and. recoverable from the employer who last 
employed the workman in the processes, but any other employers 
who employed the workman........ during the five years preced- 
ing the date of total disablement shall...... be liable to make to 
the employer from whom compensation is recoverable, such con- 
tributions as, in default of Serene may be determined by 
arbitration........ ” 


H was certified to be suffering from silicosis and claimed com- 
pensation from G, last employer. H and B, prior employers within 
5 years of disablement, were also notified of the arbitration and 
appeared in the process. An award was made directing G to pay 
. compensation at 11. 10s. a week. Before G had made any pay- 
ment under the award his estates were sequestrated and vested in 
M G, as trustee. At the date of sequestration 1471. 5s. was due 
as compensation under the award and a further sum of about 6801. 
represented the lump sum for which the weekly payment ordered 
could be redeemed. M G (trustee) called upon H and P the fornfer 
employers to contribute their shares. No sum had been paid b 
the trustee or set apart from the estate in resp&t of the 
compensation. ° 


>- Held, that it is only by way pro tanto of indemnity to the last 
employer for what he has paid for compensation that “contri- | 
butions?” in cl. (9) refers to. Where one who is liabfe to pay a 
sum of money to another is entitled against a third party to be 
indemnified in whole or in part against what he has so to pay, he 
cannot recover on the indemnity against the third party where he 
has himself made no payment in respect of his own liability. As 
no payment has been made by M G, he is not at present in a posi- 
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e 
tion to make under the scheme any claim to contribution against’ 
either of the prior employers H and B. 





MARSHALL AND ANOTHER v.. THE Mayor, ALDERMEN, AND 
BURGESSES OF THE County BOROUGH or BLACKPOOL, (1935) 
A.C. 16. 


Blackpool Improvement Act, 1879, $. 62—Highway—Foot-. 
path—Carriage way—License to connect private land with highway 
crossing footpath—No fault found with proposed works—License, 
if can” be ‘refused. 


M carried on business as motor coach proprietors in Blackpool 
and were owners of a premises which abutted on the highway. 
The premises abutted on the road, the footway about 8 feet wide 
intervening between the premises and the roadway. As M wished 
to have*access from his premises to the roadway and for that pur- 
pose his vehicles would have to cross the footpath, M applied to 
the corporation for sanction under the Blackpool Improvement Act, 
S. 62, and submitted a plan of the proposed communication in 
statutory form. No objection was taken to the works as such, but 
the corporation refused sanction taking into consideration matters , 
in regard to the safety of the public and convenience of pedestrians 
and vehicular traffic which might use the road and also a scheme 
which the corporation was intending to introduce. 


S. 62 says that “Every person desirous of forming a com- 
munication for horses or vehicles across any footpath so as to afford 
access to any premises from a street shall first submit to the cor- 
poration a plan of the proposed communication, showing where it 
will cut the footpath, and what provision (if any) is made for 
kerbing and for a paved crossing, and the dimensions and gradients 
of the necessary works, and after having obtained the sanction of 
the corporation may execute the works at his own expense under. 
the supervision and to the satisfaction of the surveyor, and not 
otherwise, and if any person drives or permits or causes to be driven 
any horse ar vehicle across any footway unless and until such a 
communication as aforesaid has been so made he shall be liable to a 
penalty not exceeding five pounds.” 


Held that the refusal of sanction was improper. The owner 
of land adjoining a highway has a right of access to the highway 
from any part of his premises. The rights of the public to pass 
along the highway are subject to this right of access, just as the 
tight of access is subject to the rights of the public and must be 
exercised subject to the general obligations as to nuisance and the 
like imposed upon a person using the highway. Subject to special 
statutory provisions protecting footpaths, the right of access is not 
affected by the fact that part of the highway is only dedicated as a 
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‘footway: or, is otherwise. lawfully. appropriated to foot passengers; 
The passage of the public alọnig:a ‘footway. is. always: liable to. be 
temporarily interrupted by adjoining owner’s right of. access, ` 
‘whether to the footway or the roadway. There is nothing in S. 62 
taking away this right. .It is directed to the-nature of the works and 
how they should be constructed. But S. 62 does not entitle _ the 
corporation to take into account questions of safety and convenience 
of the. public except.in so far as they are affected by the nature of 
the works. oe eo S 





McEvoy v. THE Ba BANKING CoM FANY, LIMTTED; 
Ce): A. C. 24. : r 


- Banker and custoiner—Deposit account—Deposit by “father in 
naine of himself: and his minor son.either or survivor—Will by 
father—Son.° constituted résiduary legatee—Executors «drawing 
deposit money and~ spending in father’s business—Son taking out 
tm E E E eat, of. bank to.son on deposit receipt. ; 


J. M., was. carrying on the business of a. family grocer, etc. 

H M. deposited with B bank. 10, 0002. on déposit account and the bank 
passed a receipt: as- follows: ‘Deposit Receipt No. 65564. . i 
10,000). ... ..Received from J. M. and J. D: M..(a minor) . 
ihe sum of ten thousand pounds sterling for credit in deposit account. 
Not transferable . . . Payable to either or to, survivors. 
This receipt must be produced when payment of either principal 
or interest is desired.” “J.D. M. was the only son of. J. M: and 
a minor; J. M. died later after having executed’a will appointing 
three-exeoutors and constituting his son a residuary legatee. Until 
the son attained majority, the testator authorised his business.to be 
carried on by his executors. The- executors indorsed the deposit 
receipt, ‘received the 10,0007. and re-déposited ‘the same in their names 
From 1923, when-J. D. M. became 17 years of age, he,began to 
take part in the business carried on by the executors and continued 
to take more and ‘more ‘active-part therein.: ‘As the business. was 
working at-a loss, the- executors were obliged to: draw frequently 
from the deposit account, till the whole’of the 10,000/. was exhausted. 
In 1930, J. D: M. became 25 years of age. -In 1931, he brought an 
action against the bank ‘claiming the amount of 10,000/. with interest, 
as:having been wrongfully paid by the bank to the executprs. 

` Held; by Lord Atkin that by so depositing with the bank, the 
father intended that the money should not be his at his death, that 
it should not pass under his will, that the son-should Have a present 
Interest in it which the son alone could: enforce on the father’s 
death. Where A deposits a sum ‘of money with his bank in the 
names of Aand B, payable to A or B; B has the right.to sue the bank 
if payment’ ‘to him is refised. “If A has actual authority from B to 
make such a contract, then’B is a party to the contract ab initio. But 
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if A hað no actual authority, then subject to ordinary principles of l 
ratification, B can ratify the contract and sue the bank on the 
original deposit, unless something -had happened in between to 
prevent B from ratifying. In the'circumstances of the case the son” 
had from the beginning known (1) that the contract was made on 
his behalf, (2) -that the money had been claimed and paid.to the 
executers, (3) and the son had acted after attaining majority as 
though the money formed part of the father’s estate. The bank 
was therefore,entitled to assume that the son’ gave the bank to 
understand that he did not ratify the contract.and- cannot now turn 
round” against'the bank. 


Per Lord Warrington, and Lord Macmillan.—The executors 
alone were entitled to receive the money and to apply it in due 
course of administration as directed by the testator’s will. It would 
have been proper for the bank to have taken the directions of the 
courts as to the disposal of the money and thereby safeguarded the 
infant’s rights. The action of the bank is irregular but does not 
affect the validity of the payment. 





Cpeg Wor Lox AND OTHERS v. YEOH Saw GEOK, (1935) A.C. 
69. >- ; l 
Straits Settlements—Benevolent Association—T f his monthly 
deposit shall be two monihs in arrear”—Meaning of. 


A member of a Benevolent Association paid his monthly deposit 
of membership fee for June in due course on or-before 15th June, 
1932. In July. he did not make any payment. In August he paid 
no deposit and on 16th August he was notified that his deposits 
were in default. He died on 24th September. R. 17 of the rules 
of the Benevolent Association states that “the monthly deposit shall 
be paid in advance by every member. on or before the 15th day of 
the month. In default he shall be Hable to pay a fine of 10 cents. 
for each such failure, .. . ., and if his monthly deposit.shall be 
two months in arrear he shall be notified, and failing payment of 
same in full after the expiration of 21 days he shall ipso yaco cease 
tobe a mefnber and forfeit all privileges as a member’. The 

uestion was if'as a result of this nule the deceased ceased to be a 
member af his death, or if his widow was entitled to the privileges 
of the association. The association contended that on 16th August 
there were two months arrears and 21 days thereafter, on 8th 
September, he automatically ceased to be a member. 


` Held, “that on the date of the notice, ie., 16th August, his 
monthly deposit was not two months in arrear. The monthly 
deposit of July being due on July 15, on July 16 it was one day in 
arrear and on ‘August’ 16, it was-one months and one day in arrear 
and not. two months ‘in arrear) It means “if any monthly deposit 
shall be two months in arrear” and not “if two ‘monthly-deposits are 
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‘in arrear’. In dealing with a clause in the nature of a forfeiture 
clause, it has got to be reasonably clear that the forfeiture operates. 





* OHENE Moore v, AKESSEH TaveE, (1935) A.C. 72. 
Appeal—Condition to grant leave to \appeal—Leave granted 
but condition overlooked—Condition bemg satisfied in appellate 
Court—V alidity of appeal. 


S. 77, sub-S. (1).of Laws of the Gold Coast Colgny, 1928, says * 
that “A party desiring to appeal from’a Paramount Chief’s Tribunal 
shall first obtain the leave of such Tribunal so to do; provided that, 
if the said Tribunal shall have refused such leave, the Provincial 
‘Commissioner’s Court or the District Commissioner’s Court may 
nevertheless grant leave to appeal” and sub-S. (2) provides that 
*leave to appeal from the Paramount Chief’s Tribunal shall not be 
granted unless and until the appellant shall either have ‘paid the 
costs in such Tribunal or shall have deposited therein or in the 
Court to which the appeal is being taken a sum of money sufficient 
to satisfy such costs’. The Native Tribunal Court when granting 
leave to appeal imposed certain other conditions like provision for 

costs of appeal, etc., but no provision was made for the costs of ° 
` the first Court at all. When this objection was raised before the 
appellate Court, that Court naturally treated it as a technicality 
which it could brush aside and ordered the appellant to deposit the 
costs, which he immediately did. 

Held, that the appellate Court (Provincial Commissioner) had 
no jurisdiction to make any order at all, because no appeal was 
properly before it. Appeals exist merely by statute, and unless > 
the statutory conditions are fulfilled no jurisdiction is given to any 
Court of justice to entertain them. 





W. F. O’Connor v. G., WALDRON, (1935) A.C. 76. 


Defamation—Canada—inguiry under. Combines Investigation 
Act—Commissioner under—Slander df barrister—If privileged. 

While purporting to act under his commission, a Cemmissiorfr 
under the Combines Investigation Act spoke certain words (and 
published them to seven other persons) concerning the Plaintiff, 4 
barrister, which were defamatory. In an-action for defamation, 
the commissioner pleaded privilege. . 


Held, that the commissioner while investigating only acts as 
part of an ‘administrative machinery for inquiring whether ‘offences 
had been committed. For instance the fact that the commissioner 
is empowered to enter premises and examine the books, papers 
and records of suspected persons shows how far his’ functions 
differ from those of a Judge. Judicial privilege was originally 
intended for the protection of Judges sitting in recognised Courts 
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of justice established as such and has gradually been extended to 
tribunals exercising functions equivalent to those of an established 
Court of Justice. But it has not been extended further than to 
Courts df justice and tribunals acting ina manner similar to that 
in which such Courts act. 

Royal Aquarium, etc., Ltd. v. Parkinson, (1892) 1 Q.B. 431, 
cited. 





Russian, AND ENGLISH BANK v. BARING -BROTHERS & 
Company, LIMITED, (1935) 1 Ch. 120. 


Company—Companies Act, 1929, S. 191—Russian Bank with 
branch in London—Registered as a branch in England—Action by 
the branch in England—Dissolution of Head Office in Russia by 
Russian decrees—Branch non-existent thereby—Action stayed— 
Compulsory winding up—if it revived the company—Liquidator— 
If caw sue in the name of the company. 

A foreign company incorporated in Russia in 1910 and called 

Russian and English Bank, established a branch in London in 1915. 
That branch complied with the requirements of the Companies Act, 
1929 and was recognised as an English Branch of a foreign com- 
pany. In 1921 an action was brought by the branch for a sum of 
180,000}. as due by the defendants. But as a result of certain 
Russian decrees, the Head Bank had ceased to have any legal 
entity as held in (1933) A.C. 289 and accordingly the branch also 
ceased. This action was therefore stayed by Eve, J., in 1929. 
Acting under S. 338 of the Companies Act, Bennett, J., ordered 
this company to be wound up as an unregistered company and duly 
appointed a liquidator. Then.an application was made before 
Bennett, J., to revive the stayed action. But Bennett, J., dismissed 
it holding that S. 338 did not reanimate the dead plaintiff or avoid 
the dissolution brought about by the foreign law. The liquidator 
obtained er parte leave to bring an action in the name of the com- 
pany and filed an action contending that by reason of Ss. 338, 342 
and Chapter X, an unregistered company which has been dissolved 
gay, under S. 338, be wound up as an unregistered company and 
that then the liquidator can sue under S. 191. 
e+ Held, that though the liquidator may be vested generally with 
the powers in a winding up, the particular power to bring actions is 
limited, in S. 191 to the power there stated, that is to bring an 
“action or other legal proceeding in the name and on behalf of the 
company’’. But where the company has no name and no entity 
‘fot the liquidator to act on its behalf, S: 191 will not entitle the 
liguidator to file the action in the company’s name. 

‘Mere consent of. the parties cannot pive a Court jurisdiction P 
when it does not possess it. < 
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: I n re CoLONTAL BisHOPRICS Funp, 1841 and oe ne THE CHARIT- 
ABLE TRUSTS, “Acs, 1853 TO 1925, (1935) 1 Ch. 148. 


`, South: : Africa—Gape’ af -Good H ope—Fund established by 
lia, etc., in England to found a Bishopric in Cape Town—Church 
to be in connection with the- Church of England—Independent 
legislature for Cape Town—Separate church constituted on consen- 
sual basis—Income of fund in England—How to be disposed*of. 


* Jn 1841 a fund was founded called Colonial Bigshoprics Fund 
by the clergy and laity of England towards providing for the endow- 
ment of Bishoprics in-among-other places, Cape of Good Pope, 
the, Bishoprics.to. be connected with the church of England. In 
1847 the Diocese of Cape Town was created by Letters Patent and 
it was thereby-. declared. that the Bishop-of Cape. Town and his 
successors should be subject to the Metropolitan See of Canterbury., 
In, 1853, the Diocese of Cape ‘Town was created by a fresh” Fetters 
Patent. In-1850, a representative Legislative Assembly was granted 
to the Colony by a Letters Patent and as a result of it, it was held 
in 3 Moo.P.C. (N.S.) 115, In re The Lord Bishop of .Natal, that 
there was no power in the Crown. by virtue of its prerogative 
(without, the sanction. of parliament) to establish a Metfopolitan 
See which must be recognised by the colony. As a result of it, 
the church of the Province of South Africa was constituted in 
1870 at a. Provincial. Synod convened in Cape Town. In Merriman 
v. Williams, 7 A.C. 484, it was. held that this-church was not a 
- ¢hiirch in connection with. the ‘Church of England as. by law esta- 
blished.. The result of it-all is that the present Archbishop of Cape 
Town is -not a Bishop of the Church of England as by law esta- 
blished,.. He is a Bishop of the Church of the Province of South 
Arica, the consensual church established by members of the Church 
in South Africa. Therefore.the present Archbishop of Cape Town 
is not a beneficiary of the funds in a set care for. A 
. ment of-the Bishop of Cape Town. 


Held, therefore that the Court ‘ought to direct a cypres appli- 
cation and the Court has jurisdiction notwithstanding the fact thas 
the trusts relate to a charity, the‘objects of which-are resident 
abroad, as the trustees are-here, the fund is nierez and the trustse 
rélating to it ‘were: established’ here. ` 


~. Inve Robinson, (1931) 2: Ch. i22 and Inre Vagliance, {1905) 
W. N. 179. referred, to, 


: ‘The Court has power in a case ‘chet the objects of the charity 
are resident abroad ‘to direct proper’ persons to apply to the appro- 
e priate foreign Court -for the settlement of a Wetan (cf. Forbes x v. 
* Forbes, 18 Beav. 552). 


4 
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SNOWDEN v. ECCLESIASTICAL COMMISSIONERS FOR ENGLAND, ` 
(1935) 1 Ch. 181. 


- Vendar: and purchaser—Sale of fee simple -of surface— . 
NG by vendor of underground minerals—Covenant to pay 
compensation for ‘damage, to surface by. mimeral working— 
Damages—If purchaser entitled to D damage caused before sale to 
him, œ 


* The owners-of a freehold, owning both surface of the land and 
minerals thereufider, conveyed to E in 1864 in fee simple, reserving 
thereunder the mines, quarries and minerals underneath and the 
right to work them. It also provided that the owners should pay 
compensation for any damage that may be done to the surface 
owner by such underground working.. The property was let to the 
plaintiff S in 1900 as a yearly tenant. In 1921-it was conveyed by 
Eto S ‘ia freehold subject to the -reservation in favour of the 
original “owners contained in the 1864 conveyance. There was: 
damage caused to the surface by the owner’s working the under- 
ground, a portion of the damage bens before the sale toi S in ee 
and some later also. 


Held, that S was entitled to damages aise after 1921, but not 
for prior period. No doubt the benefit of the covenant to pay 
compensation for damage runs with the land. But the damages 
accrued prior to the conveyance to S were something which E could 
recover and without express assignment by E-of those damages, S 
could not have any claim to them. The position is analogous to the 
position of a grantor and grantee of the reversion of property 
subject to a lease with regard to the lessee’s covenants. 





Pearce v. Maryon-Witson, (1935) 1 Ch. 188. 


Landlord and tenant—Building scheme—Number of buildings 
on plot—Restrictive covenant against user of ‘houses other than as 
private dwelling-houses—User with consent of lessor—Lessor 
PAN user-of one tenant otherwise—If permissible. 


* There was a building scheme under which property was let to 
a gumber of builders on the same covenants. All the leases were 
substantially in the same ‘forth as the one öf thé” ‘plaintiff. The 
material covenant in thé ‘jeasé deed ‘was that “The said lessee will 
not convért use or occupy the said premises . . . otherwise 
than as private dwelling-house without the consent in writing of the 
said lessor kaving been first obtained.” ‘The‘lessor permitted some 
lessees to use the premises otherwise than as separate’ private 
dwelling-houses, and a lessee who was not so using filed the action 
to rèstrain the Itssor from so permitting and effecting a departure 
from the building scheme and altering the character of the dwelling- 
houses so created. 

M 
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Held; that the lessor has under the clause an absolute power of 
consenting or withholding his consent, and there is no reason, why 
these words, in a lease of this kind, should be construed in anything 
< but their. ordinary and prima facie meaning. Even if’ the other 
lessees suffer injury by such permission, they still have no > cause of 
action against the lessor. 


| Dicxews, IN RE; Dickens v. Hawxstey, 104 L.J.Ch. 6. ° 

Copyright—Copyright Act, 1911; Ss. 17, 24 and 31—Bequest 
of copyright by a will before 1912—Effect of Copyright Act, 1911 
on the bequest. 


Charles Dickens; the famous English novelist had composed a 
literary work descriptive of the life of Jesus Christ. This was in 
manuscript and was?not intended by him for publicatiortebut only 
for use of his children. At the time of his death, the manuscript 
was in his possession and he was at common law the owner, not only 
of his own manuscript of the book but also of the work itself. By 
his will, the author after certain other legacies, gave to G.H. “all 
his private papers whatsoever and wheresoever.’’’ He devised the 
residue (including copyrights) by a later clausé G.H. died on 
19th April, 1917. 


Held, that the an AG passed to G.H. under the specific 
bequest of “all my private papers’’ but the gift to G.H. of the manus- 
cript of the work did not operate to give her the incorporeal property 
recorded in it, which therefore passed under the residue. (Miller v. 
Taylor, 4 Burr. 2396 relied on). The Copyright Act, 1911 for the 
first time conferred statutory protection for unpublished literary 
works. By the joint operation of S. 24 and the first schedule the 
Act protects works which were unpublished when the Act came 
into operation. But in interpreting S. 24, there ought*not to be 
put upon it a meaning which would have the effect of giving a 
valuable property to some one who before the Act had no right to. 
it and of taking away that property from some one who had, unless 
Parliament has used language which makes it clear that such Was 
the intention. The Act did not therefore confer any beneficial 
interest in the statutory copyright upon G.H. “It is a fundamental 
rule of English law that no statute shall be construed so*as to have 
a retrospective operation unless its language is such as¢plainly to 
require such a construction; and the same rule involves another and 
subordinate rule to the effect that a statute is not to be construed‘so 
as to have a greater restrospective operation than its language 
renders necessary.” 


Lauri v. Renald, (1892) 3 Ch. 402: 61 L.J. CH. 580, relied on. 
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DovLE v. Warre City STADIUM, Liurtep, (1935) I K.B. 110. 


Contract—Infant—Boxing contest—A pplication by infant for 
license—License granted—Condition in license that applicant bound , 
by rules of Boxing Board of control present and future—Alteration 
of rule without notice to infant—Infant how far bound. 


D, athe plaintiff, was a professional boxer and an infant ander 
21 yeafs of age. In 1932, he applied to the Boxing Board of 
*Control for a license as a boxer and signed an application containing 
the following cfause. “I hereby apply for a license as a boxer, and 
if this dicense is granted me, I declare to adhere strictly to the rules 
of the British Boxing Board of Control as printed and abide by any 
further rules or alteration to existing rules as may be passed.” A’ 
license was duly granted to him and renewed for a further year in 
March, 1933. A copy of the rules was furnished to the plaintiff, 
Regulatien 20, para. 16 of which provided: “Boxer’s money to 
be stopped only when disqualified for committing a deliberate foul, 
for not trying or retiring without sufficient cause, or if the referee 
gives a ‘no contest’ decision.” This para. was later altered as 
follows: ‘‘Boxers in case of disqualification are only entitled to 
receive bare travelling expenses, pending the decision of the Board 
or branch on the circumstances of the case, when the Board or 
branch may deal with the money as it thinks fit. . .”. No notice 
of this alteration was given to D. In July, 1933, D agreed to box at 
White City Stadium on the terms that he should receive 3000/ for 
the fight, win, lose or draw. The boxing fight took place, but during 
the second round, D was disqualified for hitting below the belt and 
another was declared winner. The promoters of the contest paid 
the 3000/ to the Board but the Board withheld payment from the 
plaintiff on the ground that he was disqualified and therefore could 
not get it under the altered rule. He was not disqualified for any 
“deliberate foul’ and therefore contended that he was not bound by 
the altered rule. 


Held, by MacKinnon, J., that the contract was. ior infants’ 
benefit and was.so nearly concerned with his entering upon a form 
of*employment that it must be held binding on him. Contracts of 
apprenticeship, contracts for doing work and earning wages, and 
cOntracts By way of marriage settlements, and contracts incidental 
to employment were exceptions to the rule that contracts with an 
infant axe voidable. But that on the analogy of the principle that 
if a contract was made by reference.to other documents, the person 
seeking to rely on the other documents must show that their terms 
were reasonably brought to the knowledge and attention of the 
other party, the plaintiff cannot be bound by an alteration of which 
no notice was given to him. 


Held, by the Court of Appeal that as it was found that the terms 
of the agreement were favourable and to the advantage of the infant, 


= 
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ihe plea of infancy did not avail to prevent the plaintiff from being 


bound by.the rules and conditions provided for.in his application for 


„a license. - As for the’alteration, to insist on notice being given: :of 


the.alteration of the rules, will be to add to the contract the words 

‘‘provided that they are. brought to my attention and a copy of them 
given to me’. It is not necessary-to imply it for the purpose of 
carrying: out the intention of the parties. Notice of the aeration 


was therefore a ag ah and the infant plaintiff was bound by it.e 
. e 





i Banco DE Vizcaya: v. Don ALFONSO De BORBON Y Austria, 
(1935) 1-K.B. 140. 
International law—Foreign penal law—Enforcement ‘of, in 
Enġland. - 


_ Ex-King of. Špan had purchased certain securities, with his 
own money and had deposited .them with the Westminsttr Bank 
in London -to the order -of the plaintiff Bank in Spain, as the 
defendant’s agents. In 1931 by a decree of the Spanish Republic, 
all the private property of the defendant in Spain was seized, and 
bankers established in Spain who had such property in deposit were 
ordered to deliver it up to the Spanish-Treasury. The ek-King of 
Spain, claimed the return to him.of the securities from the W Bank 
in London. W Bank interpleaded as the plaintiff’s Bank in Spain 
claimed it on the ground that the transaction which took place 
amounted.to a contract under which.the: defendant’s rights in 
respect of the securities-became solely a right of action against the 
plaintiffs as depositaries, and that that right of action was situated 
in. Spain. .It was not suggested that the plaintiffs have or-ever had 
any lien on the securities.or claim of any kind against the defendant. 
_ , Held, that the.substance of the right sought to be enforced by 
the -plaintiffs was the delivery to them of the securities and the 
enforcement of this right will directly or indirectly intolve the 
execution of what are undoubtedly and admittedly penal laws of 
the Spanish Republic. ‘The plaintiffs are not asserting their own 
contractual’ tight as originally it existed, but as altered by ‘the 
Spanish Decrees. The penal laws of foreign countries are local 
and affect nothing more than they can reach or seize by virtue of 
their authority. To uphold plaintiff’s claim- will be to execute the 
foreign penal law and cannot therefore be recognised., e 


e 





_ Haynes v..Harwoop, (1935) 1 K.B. 146; 104 L.J.K.B: 63. 
, © Negligence—Police constable on 'duty—Bolting hotses im the 
highway—S topping of by akak PA alot maaan ue PANONE 
—Volenti non fit injuria, if applies. 
_ A two-horse van belonging - to the jetakan was left 
unattended by the driver in a public street, - For some reason, -the 
horses bolted along the street, which was freguented bya number 
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of persoys, including children. The plaintiff was a police constable - 
on duty, but not on point duty. He was then in the Police station 
and seeing the bolting horses and a woman in danger he rushed out, 
seized them and stopped them but while so doing, he sustained’ some 
injuries., 


Held, that the ese was entitled to: damaon: The deten: 
dant’s failure to use reasonable care for the safety of those who, 
were lawfully using the highway—and a policeman using the 
‘highway for the purpose of stopping a runaway horse is within 
that category— amounts .to negligence, and gives a-cause of action 
to the tonstable. It is not correct to say that where a plaintiff has 
suffered damage by a combination.of the wrongful act of the 
defendant and some further conscious act of an intervening person, 
that of itself prevents. the court from coming to a conclusion that. 
the accident was the ‘natural and probable consequence of the 
wrongfieact of the defendant and of a class that might well be 
anticipated as one of the reasonable and probable results of the 
wrongful act. It was by being moved by a duty both legal and 
moral, and not from any choice involving a consent to take any risk 
upon himself, that the plaintiff ran out and stopped the horses and 
sustained the injuries. He knew nothing of what had been done 
or by whom, and there. was'no material for choice or consent such 
as is contemplated by the maxim “Volenti non fit i injuria.” 


Cutler v. United Dairies (London), Lid., (1933) 2 K.B. 297, 
explained. The observations of Scrutton, LI . at p. 303, distin- 
guished as obiter and explained as meaning only that the mere fact, 
without more, that a spectator runs out to stop a runaway horse is 
not sufficient to establish the proposition that he is entitled to. sue 
the person whose negligence caused the horse to run away. 





l ” ALLEN v. WATERS AND COMPANY, (1935) 1 K.B. 200. 


Damages—Landlord and tenant—Breach of landlord’s duty to 
repair—Injury to tenant?s wife by accent ats ospital expenses of 
wife—If can be added to damages. 


_ The plaintiffs 4 and his wife lived in a flat owned by the 
d@féndants*as weekly tenants. On 19th October 1933, the wife 
met withean accident while descending the steps owing to their 
defectiveeand unsafe condition and sustained injuries. She was 
removed to the London County Council Hospital and remained 
there till 21st November, 1933. The Hospital rendered an’ account 
to Mr. A on lith January, 1934, for about 16/. In an action by 
Mr. and Mrs, A for damages, A included also the hospital dues but 
- the defendant contended that these expenses ought not to be decreed 
as-Mr. A had-not.paid the amount and these claims were not 
recoverable by the- hospital, as more than six months had. elapsed 
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` since Mrs. A was discharged from hospital under S. 132, Public 
Health Act, 1875. 


Held, that whether or not the hospital expenses, could be 
* recovered by the council from 4, six months having elapsed, yet it 
can be treated as part of the special damage which the husband has 
suffered. The right view does not depend on whether the remedy 
against the husband is barred or those who have the right tosrecover 
hospital charges have or have not yet determined to sue for them 
but whether in sending the woman to hospital a geasonable and 
proper thing was done. The husband can recover it as damages, . 
but he can recover it solely with the liability imposed on ‘him of 
handing over the money to the hospital. 





Tue Kine w. Ayton. Ex PARTE CARDIFF CORPORATION, 
(1935) 1 K.B. 225: 104 L.J.K.B. 9. 


Local Government Act, 1929—Ss. 1, 113 sub-s. (2) and (3)— 
S. 113, sub-S. (3), sub-cl. (2)—Certificate of district auditor— 
Conclusiveness—If both as to items and their value. : 

Section 1, Local Government Act, 1925 provides that “on the 
appointed day the functions of each poor law authority, shall. .be 
transferred to the council of the county or county borough com- 
prising the Poor Law area...... and as from the appointment day 
all then existing poor law authorities shall cease to exist’’. Section 113 
sub-S. (2) provides that in the case of a poor law authority whose 
area is not wholly comprised in one county or county borough, “all 
non-institutiondl property and liabilities of a poor law authority 
shall on the appointed day be transferred and vest........ to and 
in the council of the county or county borough in which the portion 
of the poor law area having the...... largest reduced rateable 
value is situate’. In such cases a valuation of the non-institu- 
tional property and liabilities of the poor law authority was to, be 
made by a prescribed officer and the district auditor of the poor 
law area shall “certify to the councils of the counties or county 
boroughs into which the area extended, a statement showing the 
value as at the appointed day of the non-institutional property and 
liabilities of the poor law authorities’. S. 113 sub-S. (3), sub- 
cl. (2) provided that “the certificate of the district auditor shall be 
final and conclusive”? 

Held, the district auditor’s E S is final not only, as to the 
value of the several items but as to items namely whether parti- 
cular items are to be included or excluded from the statement. 





Barrett wW. Lonpon GENERAL INSURANCE COMPANY, 
Limiten, (1935) 1 K.B. 238: 104 L.J.K.B. 15. : 

Insurance—Motor car—Indemnity against third party risks— 
Exception “im respect of an accident while driving the car in an 
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unsafe or unroadworthy condition’’—Effect of—Onus of proving 
unroadworthiness—Whether wnroadworthiness at starting or at 
time of accident. 


By a policy of insurance, the defendant insurance company 
agreed to indemnify S against liability to a third party. During 
the period covered by the insurance, when driving the car S negli- 
gently Inocked down and killed a third party E.B. S assigned 
the policy to K.B., the widow of E.B., who sued the company 
‘on it. The company relied on an exception clause in the policy, 
namely, that “this policy does not cover or insure against liability 
in respect of any accident while driving the car in an unsafe or 
unroadworthy condition’’ and alleged that at the time of the 
accident and at all material times the car was being driven in an 
unsafe or unroadworthy condition with defective brakes. The 
accident was found to have been caused by the footbrake failing 
at the critical moment and the only evidence was that at the moment 
of the accident the car was unsafe and unroadworthy. 


Held, that “unroadworthy’’ implies the same state in relation 
to a road vehicle as “unseaworthy’’ does to a vessel. While there 
is an implied warranty that a ship is seaworthy at the time of sailing, 
there is no warranty that she shall continue seaworthy throughout 
the voyage. This doctrine applies to motor cars as well and the 
clause must be read as meaning that the car must be roadworthy 
when it sets out on its journey. The onus of proving ‘unroad- 
worthiness’ is on the underwriters and it is not enough for them 
to prove that at the moment of: accident, the car was unroadworthy 
but must prove that it was ‘unroadworthy’ when it commenced its 
journey. 


TT 


- © “JOTTINGS AND CUTTINGS. 


Moral and Legal Duties—It is told of Robert Monsey Rolfe, 
afterwards Lord Chancellor Cranworth, that while still a junior at 
the Bar, on hearing counsel on one occasion submitting to the Court 
that Christianity -is part of the law of England, turned to a profes- 
sienal friemd with the question: “Have you ever been instructed 
to draw an indictment against a man for not loving his neighbour as 
himself’? The answer was obvious and was conclusive that the 
whole code of morals enunciated in the New Testament had not 
then, nor has it yet, been incorporated into the common law of 
England. Criticism has frequently been -directed against the law 
for its apparent callousness in the refusal to recognise the altruistic 
efforts on the part of individuals to. assist others in moments of 
danger, and its tolerance of such things as what our American 
friends call “spite fences’’ erected simply in order to cut off a 
neighbour’s view, or to drain percolating water for the sole purpose 
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` of injuring another’s reservoir. It is significant, however, that 


several learned writers have of late urged that this attitude is to be 
strongly deprecated. Professor Goodhart, in his collection of 
essays published some time ago—a collection worthy of careful 
study—declared that sooner or later the English law will have to 
be changed so as to include. the principle’ laid down in S. 226 of 
the German Civil Code: “The exercise of a right which can have 
no purpose except the infliction of injury on another is unlawful’’; 

while Mr: C. K. Allen, in his equally learned and valuable work? 
‘Legal Duties’, says that the principle embodied tn such cases as 
Br adford Corporation v. Pickles, (1895) A.C. 587, will perhaps, 

die hard i in England “but the sooner we are able to pronounce life 
extinct, and follow it decently to the grave the better, I believe, for 
English jurisprudence”. The decision of the Court of Appeal last 
week, affirming the judgment of Mr. Justice Finlay in Haynes v. 

Harwood, (1934) 2 K.B. 240, is also a welcome recoguition that 
a gallant‘effort to stop bolting horses, with injurous consequences to 
the person performing the act, is not to bé lightly dismissed: as 
coming within the doctrine of volenti non fit injuria. It ‘is. true, 
that in that case the hero of the piece was a police constable, and 
it may be argued that.the decision was based upon that fact, but the 
interlocutory- observations of the Lords Justices appeared to place 
the grounds ‘of their decision upon a wider foundation namely, a 
moral duty to save life or to prevent danger to those using the 
highway. It seems thus a departure from the old doctrine that if 
one-endeavours to rescue a person placed in danger by the negligence 
of another, and suffers injury while doing so, he is to be regarded 
in law as a mere intermeddler who is not to be encouraged in any 
way.—S.J., 1934, p. 789. 





Law Reform in France——Coincidently with the fresh efforts 
now being made to make the operation of our English” law and 
procedure more effective and more concordant with modern notions 
on those subjects which have still clinging to them a flavour of a 
remote antiquity, comes the announcement that France is also 
taking steps.to put its judicial system on a better féoting. Such 
periodical renovations seem to be necessary in all ‘countries, for, . as . 
in the. case of other institutions of man’s devising, experience 
teaches the need of amendment in this or in that matter. In 
France, whether owing to the discussion that went on heré as to the 
independence of the judges being imperilled by the cut in their 
salaries some time ago—-a view which found no support from 
Professor Berriedale Keith who, in his edition of Ridges’ “Consti- 
‘tutional Law of England”, declared that “it was absurd to suggest 
that judges could be affected injuriously by sharing ‘2 common 
sacrifice”—or whether on general grounds, one of the objects. of 
the measures to be submitted to the Chamber is to render the Judges 
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completely indejerident. “One -o0f-thê-most- ‘efficient safeguards of’ 
liberty ‘is“the absolute “independence of the-judicial Bench, and if’ 
that -is-to, be more effectively achieved’ by “the proposals of ` the- , 
Minister‘ of Justice’ it-should *be heartily welcomed. “What” looks” 
old about- the’ proposal, however, is that-this is to be- accompanied - 
by -the. appointment-ot- an Inspector-General of the ‘judicial: “‘Bench:~ 
The tersa “Inspector” usually connotes something in the nature- 
gf extréme, nay, suspicious, watchfulness, but it would appear that 
the fiinctions of this official are in the main to assist the Minister - 
of :Justicé în- regard to -judicial appointments. For each vacant’ 
judgeship three candidates-are to be nominated for submission to’ 
the Ministêr of Justice, while the powers of the latter in disciplinary 
matters aré to be -delegated to the -Inspector-General,-who, with’ 
the aid of two colleagues, will control-the function of the entire 
judicial service,- A further, and-even more important, recom-’ 
mendation is that which relates to the acceleration of the procedure 
in criminal, trials—a very laudable project, but it has ever to be 
borne in mind that meré-speed does-not necessarily denote efficient 
work. But-we in this country struggling” ever to improve our legal: 
system will- watch with sympathetic: interest the projects ‘of our 
neighbours* across the channel, and indeed wish them every success ' 


in: their endeavour- to bring the working of their legal machine“ 


nearer- and nearer to Perfection; =e I, 41985; 'P- ae 


ears = iy Se 
= x“ A 





The New Pama time has been lost on this occasion in 
appointing the two extra Judges of the King’s Bench Division 
authorised. bythe. Supreme Court of. Judicature. (Amendment) 


“Act, 1935: - The; Act.only, received. the Royal ‘Assent on Wednesday 


afternoon, and it was announced the same evening that Sir Walter. 
Greaves:L ord: K.C.M.P.., and Mr. George, Malcolm Hilbery, K 
C., had been appointed. “Neither appointment can. provoke any 
criticism, nor will either occasion any surprise; each. of. the- new 
Judges has for some time been regarded. as probable, if not certain, 
to receive judicial office in due course. Sir Walter Greaves-Lord.. 
has dad. 'a.brilliant career both in law-and in politics;.he was called 
to the Bar in- :1900,; .took.silk.in . 1919, entered. .Parliament:in- 
1922,:has' been.” Recorder. of. Manchester -since 1925; and- 
became vice-chairman of.the Bar Council in 1932. . Mè. , Malcolm : 
Hilbery, who i is .52, five years younger than Sir Walter, was- called 
to the-Bar in 1907 and took silk in 1928 ; he is Recorder of Margate. - 
Each: of the new Judges. has enjoyed.a large.and:-varied practice,’ 
and. is dgBerfcher/of-his. Ion. Curiously enough, each:-belongs:to- 
Giay’s Inn, of which Sir Walter Greaves-Lord served the bite: of- 
ee in ee Ld 1939, pe 109. os Aa din ol anes Gay 





- Capital Punishment — Two recent cases: in’ hich thé ‘Homie’ 
Sake. has allowed: the-death sentence to be carried: out—oné 
N 
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` the case of a woman, in spite of the jury’s recommendation for 
mercy, and the other of a youth under 21—have raised again the 
question of the abolition of capital punishment, and there has been 
“an interesting discussion of it in the Spectator.. In-the issue of 
January 25, the Archbishop of York advocated its abolition. 
Recent experience, he says, shows that in many cases public opinion 
revolts against the execution of condemned criminals, and in his 
view it is not for the State to kill. “The State will do most to. 
promote regard for the sanctity of human life by Paying regard to 
that sanctity itself.” Sir Armold Wilson, in the issue of 
February 1,. notes that the revival of interest in capital punishment, 

‘‘synchronises with a notable growth of public indifference to road 
traffic deaths. Juries. are notoriously loath to return verdicts of 
manslaughter, much less of murder, against men and women whose 
idle and selfish mania for speed may have entailed the death of- 
another”. The inference seems to bethat, since life isenow so 
little thought of, capital punishment has ceased to be appropriate. 
Sir Arnold Wilson would, however, retain it for the better pro- 
tection of society, however rarely it is inflicted; though he is not 
content with things as they are, and would not consign to the scaffold 
a, “youth under 21, howeyer_ great his offence. In fact? from the 
figures he „gives, the commutations of the sentence, even when a 
conviction is ‘obtained, are so numerous as to deprive the penalty 
of any great value at a ‘deterrent, and that is the only ground on 
wai it can be ueta A Ta 1935, p- 109. 


pr 





Views as to its Abolition —This is the view. taken in an article 
in last week’s Spectator which is intended to arrive at the results of 
the discussion. “If crimes of murder would be more numerous in 
the absence. of capital punishment, there would be a strong reason 
for retaining it. If not, it ought to be abolished.” "Thus the 
matter is reduced to inquiry. into. a fact. If capital punishment had 
not been abolished in-any countries, the inquiry- would be only into 
a matter of opinion. What effect would the abolition be likely to 
have? But the matter is not at the stage of hypothesis. The aholi- ` 
tion has been tried. The Spectator. mentions as the most relevant 
examples. Holland, Belgium, Norway, Denmark, Swedens Roumans , 
and Swiss.Cantons. “The official evidence furnished. from these 
countries.goes to show that no increase of crime has resulted from the 
abolition of capital punishment, and that there are no reasons what- 
ever for contémplating its resumption for the sake of public security.’’ 
The conclusion arrived at by the Spectator is that abolition - 
should at least be-put to an experimental five years’ test, in accord- 
ance with the recommendation of the Select Committee of 1930. 
Mr. Cecil Chapman, who from -his experience ‘as a police magis- 
trate—he himself would drop “Police Court”. and call it ‘‘Court 
of First Instance”, and transfer the appointment of Metropolitan 


LXVIII] THE MADRAS LAW JOURNAL. 101 
e 


| magistrates to the Lord Chancellor—is well qualified to speak, ex- 
presses the same opinion in “From the Bench’’. “The Report of 
the Select. Committee was repudiated by a minority of members, , 
but it is of sufficient authority to make it difficult for England to 
maintain a penalty which is obviously barbarous and has the terrible 
defect of being irrevocable.’? Human judgments are fallible, the 
penaltyeis irrevocable. That is the final argument—L.J., 1935, 
ep. 110. 


s 





Pénic in the K.B.D.—When the unexpected and unprovoked 
attack by the K.B. Judges on the non-jury lists began last week, 
it is not too much to say that the litigants and their legal repre- 
sentatives were taken by surprise. So far as is known, the rout 
began in the presence of Macnaghten, J., into whose Court there 
was an,inrush of counsel praying, and even beseeching, for ad- 
journments—mostly in vain. Excusés which, had they been made 
singly in normal times, might have passed muster were ruthlessly 
repelled when they appeared, as they seemed to do, in companies 
and battalions. “They all’’, says an observer, adopting unconsciously 
and inaptly the language of Holy Writ, “with one consent began 
to make excuse. One said, ‘My client and principal witness is in. 
Asia on business, and therefore he cannot come’. Another; ‘My 
best witness is at sea in a smack without wireless, and cannot be 
here.” A third was ill, and a fourth could not be found within the 
time. But the Bench seemed all justice and no mercy that day.” 


Then followed hasty settlements, bringing other actions 
swiftly into the danger zone. But when it looked as if all the arrears 
would be wiped out in a week, came illness and the circuit to stay 
the Judge’s assault.’ When last heard of, the litigants and the 
lawyers were breathing again. —L.J., 1935, p. 99, 





How to guess the Day of Trial—The inference drawn by un- 
thiriking persons from last week’s phenomenon was that there was 
noedelay in the K.B.D. ; it was the litigants who showed a poor turn 
of speed; and they were unready when the call came; while the 
Judges shawed that they could deal with an unlimited aaa of 
cases on g no- -hearing or speedy-settlement basis. 


Assuming (as is the fact) that it is beyond the wit and in- 
vention of legal men to devise a scheme whereby the hearing of a 
case can be foretold and announced with the certainty of a 
wedding, execution dinner, or other event in which they are required 
to play a part, what might a reasonable litigant or lawyer be ex- 
pected to do? .His case, let us say, is on the non-jury list. He 
will consider its position; then he will have regard to the number 
of Judges who may be supposed to be in London at various periods 
during the term; he will in this matter not fail to consider the likeli- 
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feed ‘of illness, béaring’i în- mind the ayerage age a infirmity of 
the ‘Judgés and’ thé‘ probable’ weather for the time of year; how 
many and which'of the survivors may be required’ for other London 
” causes, in¢luding ` appéals, criminal cases and various side-lines 
having a tall on the judicial ‘time.’ The’ probable ‘length of cases 
before him’'on the list, with reference to the counsel’ engaged therein, 
the probability of fights ‘or’settlemients... And*when he has con- 
sidered all these and other relevant factors and indications, he will, 


may be not before Christmas. aah Ss, 1935, p ~ >. 





- Pity the pr Litigant In ‘such’ circumstances, is it reason- 
able to ask any sensible litigant or his legal adviser to set aside all 
business he may have abroad or on-the high seas; all illness and all 
human distractions that may take him from London, and, forsaking 
all ‘other ‘obligations, keep himself and ‘his. witiiesses within hail — 
of the Law Courts for the case which 1 may come on to-morrow but 
may not be called for months? It seems hard when the’ legal seers 
and’ astrologers have declared” tliat “a ‘case cannot ‘come on before 
Tune, the litigant finds, ¢ owing to an unexpected and ‘unannounced 
attack by the ‘Judges on the nee Ie list, his time will come on 
Tuesday. ` Ee ie eee 


‘"| It aught to ‘be possible to have. an official forecast. of. at. least 
a fortnight, If evéry Judge had a daily portion of cases, for that 
time, a litigant thight know for certain whether he would be free 
or otherwise ‘during that period. If ona partioular day the Judge, 
by ‘reason of ‘settlements and’ collapses, firids his list disposed of at 
hoon, that right ‘be regarded as his luck. ‘Tf ‘he ‘is Hot wanted ‘for 
a case'6n. another Judge’ s list he might have leave of absence to go 
off to golf or other Tecreation for the remaindér of that day: ` `Soine- 
_ thing, if not this, should be done----A periodic announcerhent, that 
cases below. a certain-‘number would. not be heard. before-a specified 
date in the future. ue be better en ‘nothing. —L.J., 1935, 
Pe COTE E SE 5 se Fite 


` The Niw Judge. — The appointment of Mr. Alffed TowS: 
send Bucknill, K.C., to bée a Judge of the Probate, Divorce and 
Admiralty Division of. the High’ Court’ of. Justice,” in thee place of 
the late’Mr. Justice Bateson, was no surprise to the professiori/ 
and will be cordially welcomed. Mr. Bucknill; who is fifty-four, 
was called to the Bar in 1903, and took silk in 1931; he has enjoyed 
a- large practice in Admiralty and` commercial ‘work. The new 
Jitdge. is'a son of the late Sir Thomas Townsend Bucknili, who was 
a Judge of the King’s Berich Division from 1899 to 1914, and 
who was one of the ‘best beloved-—if not the best beloved—of the 
Judges of-his-day.:. Mr..Buckhill has thé very unusual distinction 
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of having, a brother in substantial practice in the Division in' which 

hei is to:sit.; for. his younger brother, Mr. Thomas Bucknill, is‘a 

well- known figure- at the Divorce Bar. The new Judge commences 

work “with the good wishes of the profession, which expects for” 
him a distinguished judicial career.—L.J., ee p. 55. 


ea 





`- “For Counsel's Convenience”. —The Chairman then remon- 
stented with the’ Bench on the growing tendency for Judges to 
decline'to adj orn cases for the convenience of counsel. “He pointed 
out that in “many ‘cases the adjournment was really i in the interests 
Of the litigint and of justice. It was, of course, important that 
the public should not believe that the interests of litigants were 
being’ subordinated to the convenience of counsel, but to refuse a 
postponement might catise a much: greater inconvenience to one 
litigant than the postponement itself might cause to another. 
The most careful counsel sometimes found himself with two 
engagements on the same day in different Courts. Both the clients 
had spent much time and money in instructing him, and if there was 
no ‘accommodation, one of the clients had to instruct a new counsel 
at the last monient. A great deal of this inconvenience could be 
removed or lessened by definitely fixing dates for trial. This was 
he reason for much of the success of the New Procedure Rules.— 
» 1935, p. 68. 





Mr. Tusite Bateson —We regret to- record the death, on 
Friday of last week, of Mr. Justice Bateson, at the age of 68. A 
son ,of Mr. W. G.. Bateson, one of the partners in the Liverpool 
firm. of shipping solicitors now known as Batesons & Co., his 
father’s connection indicated the direction in which, after being 
called to the Bar at the Inner Temple in 1891, his inclinations would 
turn, and he acquired as a junior a large commercial and shipping 
practice.’ Taking silk in 1910, his success in this class of business 
continued; and when in 1925 a new Judge was required in the 
Probate, Divorce and Admiralty Division, his appointment to the 
Beach was .accepted by the profession as an obvious choice. Tt is 
one of the singularities of the system resulting from the Judicature 
-Aftts that Probate, Divorce and Admiralty are linked together in one 
Division. , But so it is, and Mr. Justice Bateson, who was made a 
Judge fear his practice in shipping law, had to deal with the 
unfamiliar business in Divorce as well. Still, the judicial tempera- 
ment is more-important even than special knowledge, and he proved 
himself. a! ‘capable and tactful Judge in matters matrimonial as well 
as maritimé. His nearly ten years. of. judicial service have made 
him a familiar and. welcome figure on the Bench, and have earned 
ae a reputation’ which will not soon be forgotten. —L.J., 1935, 

. 39. ihi ; 
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` America and the World Court.—The adherence of the United 
States to the Permanent Court of International Justice, if, as now 
seems likely, it takes place, will be a further and important step to 
bringing the Reign of Law into international relations. As is now 
generally recognised the Covenant of the League of Nations, for 
which President Wilson secured the first place in the Treaties 
of Peace, is the-one solid gain which those Treaties dthieved, 
and the provision‘ for the .establishment of a World ` Cours 
is an integral’ part of the Covenant. “It was not, éndeed, actually 
then established.: By Art. 14- the Council of the League was 
to formulate’ plans for the establishment of the Court, and it 
was to be competent to hear and determine any dispute which the 
parties might submit to it: In pursuance of this ‘Article, the Statute 
of the Court was approved by numerous States; including Great 
Britain and the British Dominions; in December, 1920, and since 
then the World Court, of which the late Lord Finlay was one of 
the most distinguished Judges, hasbeen actually established and 
has been engaged in frequent, if-not continuous, judicial work. 
Only two.other Courts are ‘comparable with it-for influence and 
extent of jurisdiction: -the Judicial Committee and the United 
States Supreme Court. -It is a curious anomaly that” American 
jurists have been numbered amongst the Judges, although the United 
States has hitherto declined adherence to the Court; but this is in 
accordance with Art. 2 of the Statute, which provides for the 
Judges being appointed regardless of their nationality. If America 
now adheres to the Court, this will. strengthen its position . and 
prestige, and emphasise’ that, while not a member of the League, 
the United States stand for the settlement of disputes. by legal 
means. It will be, indeed, an affirmation. of the Briand- eer nee 
Pact.—L.J., 1935, p. 39.. n 





‘Discretion’ in Dwvorce Cases-——A “new Matrimoiiial Causes 
Rule (78 Law Journ., p. 442), has been made by the Rule Committee 
and came into operation on’ January 1. It relates fo cases in 
which a petitioner, who had himself been guilty of a matrimosial 
offence, asks’ the Court’ nevertheless to exercise its discretion in his 
favour and grant him a-decreé. The discretion arisés under Juti- 
cature Act, 1925, section 178 (3), which provides that, where the 
petitioner’s case has "been established, the Court shall not,be bound 
to pronounte'a decree of divorce if it finds that the petitioner has” 
during the marriage been guilty of adultery, or if certain other 
offences are proved. The grounds on which this discretion should 
be exercised were considered by -Lord Merrivale, P., in Apted v. 
Apted and ‘Bliss, (1930),-P. 246; 99 L. J.P, 73). Tt is, as 


“he pointed out, quoting from Lord Penzance, a ‘‘régulated discre- 


tion”, and while he rightly forbore from formulating with 
precision the grounds’ ‘on which the discretion was to be 


LXVIIT] THE MADRAS LAW JOURNAL. _ l 105 

. s 

exercised, he stated certain broad principles, and in particular the 
petitioner must make a full disclosure of his position and file a 
detailed statement of the facts on which the Court is asked to 
exercise its discretion and the reasons on which he relies. In ` 
Bevis v. Bevis (78 Law Journ., P. 106), the question arose whether 
in subsequent proceedings the statement could be treated as an 
admissign by the petitioner so as to dispense with evidence of the 
facts stated in it, and it was held by Langton, J., that it could not. 
he new rule now prescribes formally the practice as to statements 
which has resulted from Apted v. Apted, and also confirms the 
decision in Bevis v. Bevis. The principles enunciated in Apted v. 
Apted were designedly intended as a guide in the exercise of the 
discretion on circuit, but it may be questioned whether it is either 
desirable or practicable to impose limits to the discretion in the varied 
circumstances of Assize work, and to deprive a filed statement of 


evidentiafy value appears to, be a needless technicality. —LJ., 
1935, p. 1. 





Liability for a Wife's Torts —The Law Revision Committee’s 
Report on the liability of a husband for the torts of his wife, and 
on the liability of a married woman in tort and contracts has been 
issued, and the Committee have thus completed their review of the 
four subjects which the Lord Chancellor referred to them on their 
appointment last January. Their Reports on the actio personalis 
rule and on recovery-of interest in civil proceedings have received 
etfect in the Law Reform (Miscellaneous Provisions) Act, 1934, 
and the Report on contribution between tortfeasors, issued last 
July (ante p. 19), awaits similar treatment. The Report relating 
to married women deals with the position of married women under 
the Married Women’s Property Acts, and will be read with great 
interest. It ıs specially directed to the doctrine, finally established 
by a majority in the House of Lords (Lord Birkenhead and Lord 
Cave dissenting) in Edwards v. Porter (1925, A.C. 1; 94 L.J. 
K.B. 65), that a husband is liable for-his wife’s torts, unless the 
tort is directly connected with a contract and is the means of 
effecting it; and to the form of judgment against a married woman 
in Scott v, Morley, (20 Q.B.D. 120; 57 L.J.Q.B. 43). That 
judgment, * as is, well known, excludes the personal liability of the 
married woman, and directs that the judgment debt and costs shall 
be payable out of her separate property not liable to any restraint 


on anticipation, and that execution shall be limited accordingly.— 
ae » 1934, p- 429. 





Married Women’s Liability—The Report of the Law Revision 
Committee deals with the liability of married women at Common 
Law and in Equity, and then points out how this liability has been 
affected by the Married Women’s Property Act, 1882. At Common 
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Law the wife’s- person; for legal purposes, was merged i in that of 
ler husband; and. her real estate, while the- marriage lasted, and her. 
personal property,’ subject as to things in action to their being 
reduced: into ‘possession during the marriage, became the husband’s 
property.: Equity to some extent-avoided this result by inventing 
the separate use, and the Committee point out that, when the Act of 
1882 was drafted, it was based on an extension of the doctrine of 
the separate use, instead of declaring boldly, as was done for certain 
cases by-the Matrimonial Causes Act, 1857; that a married woman 
was, for the purpose of property and contracts and of suing and 
being sued,-to be deemed a feme sole. The Committee say that this 
had: the unfortunate effect of introducing the doctrines of equity as 
to-the separate use into the construction: of the Married Women’s 
Property -Act,-and the married woman’s liability under that Act was 
held. to remain proprietary and not personal. In Cuenod v. Leslie 
(1909, -1. K.B. 880; 78 L. J. K:B. 695), Moulton, L.J., cofisidered 
that this was a mistaken view of the Act of 1882, and: Lords 
Birkenhead and Cave in Edwards v.-Porter, agreed with him, and 
so now do:the Law Revision, Committee. They report that the 
separate liability of the wife should no longer be proprietary only, 
but should be a personal liability quite independent of her’ husband,- 
and that, this should be made clear by legislation. - The result would’ 
be to get rid of the liability of a husband for his wife’s torts, and 
so over rule Edwards v. Porter ; to get rid of the form of judgment in 
Scott v. Morley; incidentally” to get rid of the restraint on antici- 
pation ;. and to make a married woman subject to the Bankruptcy. 
Law. L I 1934; iP. 429. f Toy 


. 





eian Australia—The petition and case of Western’ 
Australia for secession from the Australian Commonwealth has 
now been presented to His Majesty and to both Houses of Parlia- 
ment (Times, December'18), Everything that the secessionists can 
do-to ‘pit forward their case in legal form and with legal dignity has 
beén ‘well ‘done. ` What an example for Mr. De Valera! There was 
a teferendum on the subject which approved secession, and then 
the Parliament of Western “Australia passed an Act- (in the present 
year) which, duthorised the preparation and presentation of the 
petition and case. It is to be.regretted that. Western Australia, if - 
she: really "must “leave the Commonwealth, could not gain .her- 
freedom” by ad ‘Act of the Commonwealth Parliament. But this 
Ould not be done. ` That Parliament, though it can amend its own 
constitution, carried the “covering clauses’’—the first ` nine séctions 
of : Australian Commonwealth Constitution Act of 1900 (63-4 
Vic. 12). “These -and ` the subsequent Roya] Proclamation 
dele that - Western Australia was ready to come into the, 
Conimionwealth and should do so, are the foundations on which the 
Constitution-stands; and the Australian Parliament, great as are its 
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powers, cannot alter them.” No power except the supreme power 
of the British Parliament can do so. Into the reasons for secession 
it is not for lawyers to enter, though we believe they are strong. 
Let us be thankful that our supreme Constitution is still flexible, 
and pray that it will not be “regidified’’ by any more statutes of 
Westminster.—L.J., 1934, p- 429. 





. Political Libel—Public men must, of course, be ready to 
submit their sp®eches and actions to hostile criticism, even to violent 
hostile criticism. It is part of the great sport of public life, which 
appeals so strongly to many men, that those who enter -the 
field must be prepared to take severe blows. But there are rules in 
politics as there are in boxing and single-stick. It is a fight 
according to the rules, not a mere dog-fight. This truth was 
exemplified by the recent libel action in which a man of prominent 
public position successfully sued a London newspaper for libel. He 
had indeed said—he admitted it—that when certain politicians (“the 
real man, the organised Communist”) came into the open, he and 
his followers would be in the streets “with Fascist machine-guns to 
meet them”. This.was a statement which foreshadowed the use by 
one political organisation of firearms to resist the forces of another. 
It was no milk-and-water statement. But it fell far short of an 

“assertion that the plainiff would be ‘‘ready to take over the Govern- 
ment with the aid of machine-guns,” which was the sentence of 
which the plaintiff chiefly complained. When a man talks of using 
machine-guns against his political (or other) -opponents, it is fair 
comment to censure him with severity; but not to impute to him an 
intention to usurp the functions of the Government. So thought 
the-jury, and, with due respect, we agree.—L.J., TR p. 430. 





“The Doctor’s Duty—The question of the duty of a doctor who 
undertakes to treat a patient was once more raised in the King’s 
-Bench last week, and was settled with honours easy somewhat in 
favour of the doctor (Gerber v. Pines, Times, December 20). The 
gefteral charge of negligence failed, but there'was a trifling lapse by 
the doctor in not promptly informing a husband of an accident 
which occtrred during an operation on his wife, who.was the 
plaintiff. e For this lapse the learned Judge gave a trifling sum in 
damages.e e The subject is always fascinating. It affects many men 
and women as patients and doctors, and, moreover, the law as to 
medical or, surgical negligence can never be laid down with 
precision. No practitioner need bring consummate skill to the 
discharge of his duty (Lanphier v. Phipos, 8C. &P. 475). He 
does undertake to use such skill as he has, and. he does undertake 
that, regard being had to all the circumstances, it ‘will be reasonable 
skill (Stare v. ‘Prentice, 8 East 348). These are old decisions; 
but this principle still stands. And once we get to the phrase 

0 
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“reasonable skill,’’ -we are in the: realm of fact and opinions, and 


juries or judges can only be guided by expert evidence. This is 
rarely, if. eyer, unanimous. At all events, if a few men-syffer from 
bad doctors. (which’ was nof the case here), a multitude of others are 
deeply-in, debt to: the good‘ones.—L.J . , 1934, D. 430. . 


. 





Statute Law.—A prominent member of the Bar was h€ard to 
sdy recently that nowadays the main work of -counsel was not soe 
much to-master the common law as it has come dowi?to us from the 
past, as to: givethis days and nights to the study of the statutesewhich 
in’ ever-increasing volume are poured out upon us.- Their study is 
far- from. exhilarating, and by those compelled to study’ them they - 
are‘made.a subjett of commination’ rather than commendation. To 
objurgate an ‘Act of Parliament would seem, however, to be fraught 
with ‘peril; at all events'in either-House' of Parliament, if. we may, 
accept a_statement in the classic volume’ of Erskine May—a 
statement-which runs.thus: “Disrespectful-or abusive mention of 
a statute -would-seem to be open to the-same objections as improper 
language applied-to Parliament ‘itself; for‘it imputes discredit -tọ 
the Legislature which: passed-it-and-has a tendency to bring the law, 
into contempt ;-tHough ‘the necessity of the repeal of a law justifies 
as: an_arguiment' for ‘that cotirse its condemnation in debate”. This, 
we.fear, -is.a.rule,-if. so it may: be called, ‘more honoured in the 
breach than; in PEE T: P: T 
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E Daio ‘Criticism i Whether it is ever atie to at 
disrespettali i in the House of an Act of Parliament may. be a moot 
point, but it certainly i is allowable to say ‘that Parliament i in its legis- 
lative productions ' Sorietimes makes mistakes. It-has had before 
this to avow the fact. In the Road~Traffic Act, 1930, an erratum 
slip -had-té. bé issued deleting: two words in S80 sand ‘according 


' tòa learned writer on-the subject; “it is no uncommon. thing for the 


marginal notes-te.an Act- to-refe? to matters struck out in the Bill 
invits passage’ through: Parliament”. -One such instance occurred 
int the Married: Women (Maintenance in Case of Desertion) Att, 


- 1886, where the ‘words, :‘‘Custody of Children’’*appeared as a 


‘marginal note, whereas ‘there was no mention of thé suBject in’tRe 


séction -itself A. long ‘disctission ‘took. place itr the Hotise’ of 


- Commons. on. ‘the 18th Febfuaty, 1892, ‘regarding variations in 


certain printed- copies of the Elementary Education Act, 1891. 
The; Vice-President of-the Council could only'say that the mistake 


` was that‘of the printer. Mr. T. M. Healy pointed out that the 


“same thing happéned in the ‘previous ‘year in one-of the Irish Acts.. 


It “was later dnnotinced that stéps were taken to have the erroneous 
copies destroyed, but it is somewhat startlingto diséover that even 
statutés. may contain etrors, éven after all-the care bestowed upon 
their: production. -Even:strariger. things have happened, however; 


. 
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in ‘eotinection with ovr Acts of Parliament: In 1809 the titles of 
two Bills ‘relating to the town-of worthing were transposed and the: 
Royal Assent signified to.both so -incorrectly- indorsed.-- In“ 1821’, 
the same thing happened; in this instance, however, the:mistake was’ 
corrected- by another Act,- In-1844- there were, two-Eastefn 

Counties Railway Bills before Parliament. One had passed through 

all its ages and the other was still pending in the House of Lords., 
«The Royal Assent was given to the latter instead of to the former, 
but on this being . discovered an Act was passed. by - which it was; 
enacted that when. the former Act should have received. the Royal 

Assent it should-be as valid and effectual, from the 10th May-as if, 
it had.received the Royal Assent on that day, and that, the: other. 
Bill. should be in the same state as if its title had not been inserted. 
in the commission and should not be deemed to_haye received the. 
Royal Assent. Such vagaries in Parliamentary. procedure are; dis-. 
concertitg and give occasion to the scoffer to speak dis- 

respectfully of the legislative machine-—L.T., 1934, p. 461. 


New. Trials—The Cotirt of Appeal had lately to consider the 
limits and’ use of its discretion to grant a new trial under O. 39, 
R.. 6 (Crowley v.. Constable, etċ. Times, November 9). If -the 
Court finds that there has been misdirection by a Judge below, an an 
order for a new trial does not inevitably follow. Before giving an 
an order thé Court has to ‘consider whether ““sonie. substantial 
wrong or miscarriage has been thereby ‘occasioned.’? On this 
point there have been so many decisions—and they. are so. familiar. 
—that we-need not quote them. In. the recent case it seems that the 
Lord Justiées, or at least one or more of them, did think that the 
summing up in the Cotirt below ‘ ‘might have been different” and 
“perhaps would have been more satisfactory if*it had been ‘more’ 
detailed.”* The learned Judge below was rightly indignant at the 
admissions made by the plaintiff, and spoke of them in words in 
which all decent men concur, but which lack the frigidity of judicial 
decorum. . Moreover, it was not quite correct to charge that, in 
libél, a plaintiff has to proye that his character is damaged. If a 
statemént is defamatory, the law presumes that it is damaging. 
Yt; in spite of these imperfections, the Court finally refused a new 
trial. Tosatrive at that conclusion they must for the moment place 
themselves i in the position of a hypothetical j jury. This may seem 
= pe on our system of trial by jury; but the Order allows it.— 
Tari 317. A 





Of. Lord Helsbury. —Although of Hibana- Devonai Es the 
editor of “Halsbury’s. Laws of England” was once called a’ Welsh-- 
man by a famous Judge. As Hardinge Giffard, Lord Halsbury 
had built.up.a large practice oni-the-Welsh Circuit." Denying the 
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‘nationality wrongly attributed to him; he said, “No, I am not 


a Welshman, though it is true that I have made a lot of money” out 
of Welshmen in my time,” ‘‘Then,” aii. the Judge, | ‘you may 


be called a Welshman by extraction’? 


+ 


Towards the end of his long reign as Chancellor he could say 
with pride (or.remorse) that there were only three Judges on the 
Bench whe, did not owe their appointmént to his powers ®f dis- 
crimination. Two had been chosen by Lord Selborne: Wills, J., 
in 1889, Mathew, L. J., in 1881. Kennedy, J., appeinted in 1892, 
was Lord Herschell’s only appointment. The rest: twelve Judges 
of the K. B. D., six of Chancery, the M.R., four Lords Justices, 
the President of the P.D. and A. Division, and Barnes, J., all had 


their judicial origin in the days when -Lord Halsbury reigned as 


Chancellor, There were also about forty County Court Judges of 
his creation.—L .J a p. 326. ; 


—_—— Aii 
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Trial by Ten in the K.B.D..—It.is, of course, well known that 
S..6 of the Administration of Justice (Miscellaneous Provisions) 
Act of 1933 limited, to a very substantial extent, the previoysly exist- 
ing right to trial with a jury in civil actions in the King’s Bench 
Division. Shortly stated, the position now is that “the Court or a 
Judge’’ may order any. such action to be tried with or without a jury 
~—that is the general provision; but when there is a charge of fraud 
or the claim is in respect of libel, slander, malicious prosecution, 
false imprisonment, seduction or breach of promise, the action is to 
be tried with a’ jury unless the trial will require “any prolonged 
examination of documents or accounts or any scientific ‘or local in- 
vestigation which cannot conveniently be made with a jury’’. It is 
perhaps a little illogical that a party to a simple case of fraud may 
demand trial with a jury, but a party to a complicated case, of fraud 
has no such right; but that is not the point with which we are con- 
cerned at the moment. In cases to which what we have called the 

“general provision’’ applies, what is the order which should normally 
be made? “The Court or a Judge’, t., in practice the Master—eis 
expressly given a discretion. The point as to how that discretion 
should normally’ be exercised came not long ago before the Court ef 
Appeal in a case of Keeling v. Cook, which has not, appareptly, been 
reported. We have been favoured with a copy of the shorthand 
note of the judgment, and in view of its importance we print it in 
full, post page 306. It will be observed that the view of the Court 
of Appeal is that, inasmuch as the statute, in dealing with the cases 
in which there is to be a right to a jury, is condescending from the 
general to the particular, the discretion given to “the Court or a 
Judge’’ should usually be exercised against having a jury; and in 
that particular case the Court restored the order of the Master 
directing trial without a jury in a case of a class which, before the 
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Act of 1933, would have been ordered to be tried with a jury asa 
matter of course.—L.J., 1934, p. 297. 





The Centenary, of the Old - Bailey——The centenary of the 
Central {riminal Court—familiarly known as the Old Bailey— 
was celebrated on Thursday of last week, when a memorial tablet 
designed to conynemorate the event was unveiled by the Lord 
Chancellor. The Central Criminal Court represents in a special 
way the administration of criminal justice, and is the guarantee of 
the maintenance of public order and individual safety. It has seen 
during the century a succession of able Judges and of talented 
advocates. These have passed into history, or are to be read of in 
biographies such as that of Sir Edward Marshall Hall. But while 
the persais who have been prominent in the scenes which the Old 
Bailey has witnessed have become no more than a memory, there is 
an abiding result in the changes in the Criminal Law and its ad- 
ministration to which Lord Sankey called attention. The Court 
was established at a time when the ruthlessness of the law—a ruth- 
lessness wlfich would be incredible but for unerring evidence—was 
being abandoned under the influence of reformers like Sir Samuel 
Romilly, Capital punishment, which had been attached to a multi- 
tude of crimes—many would now be treated as trifling—was restrict- 
ed to the gravest. How long it will last at all depends on the further 
melioration of public opinion. And the conduct of trials and the 
infliction of sentences have undergone continuous changes. The aim 
now is to be strictly fair to the prisoner and as far as possible to 
make sentences a means of reform. It is in the light of this improve- 
ment that the centenary of the Old Bailey is a cause of congratu- 
lation —L.J., 1934, p. 298. 


ed 3 


eraudulept Preference.—It is not always easy to say what acts 
of a person who is unable to pay his debts as they fall due amount 
toa“ ‘fraudulent preference” within S. 44 of the Bankruptcy Act, 
1914. This much is clear, however, that an act which is not on 
the face of ita preference is not to be condemned as such without 
good direct evidence or facts on which a strong inference of intent 
to prefer may be founded. So much is clear from a recent decision 
of the Houst of Lords (Peat v. Gresham Trust; 1934, A.C. 252, 
262). Moreover, the onus probandi is upon those who challenge 
the act as an undue and fraudulent preference. The Court of 
Appeal followed this decision in a recent case (In re Lyons, p. 305 
post) in which they reversed a judgment of Mr. Justice Clauson. 
A debtor was by the end of August, 1932, unable to pay his debts 


112 tHE MADRAS LAW JOURNAL. _ [vot 


` as they fell due, and did not-do so; but went on paying in assets into 
_ his bank, to which he then: owed:.2,000/. :: The bank held a guar- 


antee from his father and when the petition was presented the 


* 2,000/. had been reduced to about 1,300}. The Trustee challenged 


the payments to the bank as undue and fraudulent. He succeeded 
below and. failed on appeal. There was no doubt something to be 
said. for the challenge, but it was not supported by sufficient evid- 
ence to.satisfy the rule laid down in the - case above quoted.—, 
L-J., I ag | GUR ga Nah a ga H aA 


“UNVEILING OF THE ,PORTRAIT . 
adan © l 


“StR €. V.  ANANTHAKRISHNA ÅIYAR. 


i is ‘brought to our notice. that we omitted to- publish an 
account of: the proceedings on the oceasion of the unveiling of the 
Portrait of Sir-C.-V. Ananthakrishna Aiyar, We regret the omis- 
sion ‘and hasten. to- correct it. It contains an appreciation of 
Sir C: V. Ananthakrishna Aiyar both as a Judge and as an Advo- 
cate by ‘the Chief Justice who had ample opportunities ‘of esti- 
mating his’ work. Weare glad to note that his estimate coincides 
with that by us and by thè Bar. ja a 


We shall be failing i in our duty if we do not also call attention 
to the, well-meant . remarks of the learned Chief Justice on the evil 
of touting which we must regretfully admit, does exist and to im- 
press.on the Bar collectively and on each individual member to 
take steps to eradicate the evil before it becomes more serious 
than it is to-day :— £ 

The function took place in the Bar Council Office, High Court 
Buildings, and was largely attended. The portrait was presented 
to the Bar -Council by the Ape ree and juniors of Sir Cov. 
senenttanyena ANa 2 


Sir Alladi Krishnaswami Aiyar, Advocate-Geiner al and Presi- 
dent of the Bar Council, requesting the Hon’ble the Chief Justice 
to unveil the portrait, said that Sir C. V. Ananthakrishha Aiyar, 
as.the first President of the Bar Council, had given a wise direction 
to its activities. They were grateful to him for his sage tounsel and 
advice during the-ten or twelve months he was their President. 
The portrait was the gift of a number of Sir C. V. Ananthakrishna 
Aiyar’s apprentices and pupils who had profited by his instruction 
and_advice. ..On behalf of the Bar Council, the Advocate-General: 
requested the. Hon’ble Sir Owen Beasley to-unveil the portrait, 


LXVIII] THE MADRAS LAW JOURNAL.: o m 
s 


TRIBUTE TO Sır C. V. ANANTHAKRISHNA ATYAR. 


The Chief Justice observed that he was very glad to have been 
asked to unveil the portrait of Sir C. V. Ananthakrishna Aiyar, 
one of the most respected of his brother judges. No Chief Justice, 
said the speaker, could reasonably desire more than that he should 
have the assistance of judges of high character, deep learning and 
shrewd Wisdom, all of which qualities Sir G V. Ananthakrishna 
Aiyar possessed. With regard to Sir C. V. Ananthakrishna Aiyar’s 
service to the Hfgh Court, the-speaker could only refer to them in 
terms of the highest appreciation. It was with the deepest regret 
that the speaker had said “good-bye” to Sir C. V. Ananthakrishna 
Aiyar, the arbitrary age-limit of sixty having removed him. from 
their midst. Sir C. V. Ananthakrishna Aiyar was.the leader of the 
Bar and he was the first Chairman of the Madras Bar Council. The 
speaker fidlt sure that the Bar Council and every member of it 
must have felt that Sir. C. V. Ananthakrishna Aiyar was an honor 
to the Council occupying, as he did, an outstanding. position -at the 
Bar, and having deservedly earned the high esteem-and respèct of 
the Bench. The Bench welcomed an: argument from Sir C.V. 
Ananthakrishna Aiyar because they knew that his very great lear- 
ning and knowledge of the law and his lucid exposition of the sanie 
would „help to solve even the most difficult problems with which 
they were confronted. Sir C. V. Ananthakrishna - “Aiyar set a-very 
high example to the Bar both by his own conduct and by the way 
in which he conducted his cases. The portrait, Sir Owen Beasley 
hoped, would be a lasting memorial of their high esteem for Sir 
C.Y. Ananthakrishna Aiyar. he 


Sir Owen BEASLEY ON TovtInG, 


The Ghief Justice then referred to the duties of the Bar oe 
ciland said that it was the duty of the Bar Council to solve 
all these kriotty problems relating. to the conduct of the 
members of the Bar, resolutely to stand up for the. independence 
of the Bar and to do everything that it could to maintain and pre- 
serve the high traditions of the profession. “Is it too much to ask 
or is it asking the Bar Council to undertake a task which it is 
too impossible to perform, to try todo something to eradicate what 
I regard “asa sore and a very great evil, namely, touting?” asked 
the Chief Justice. “It seems to me,” said His Lordship, “that this 
strikes at the very root of the profession. There is something 
wrong with a profession which has to employ touts. I am not sug- 
gesting that all the members of the profession do so or even half 
‘of them; but I must say that it must be recognised that a large 
number of the members of the profession do have resort to touts. 
“The name ‘tout’ is an unpleasant word no doubt, and sois the 


« 
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bearer of thename an unpleasant person, There must be something 
“wrong with a profession which cannot rely upon the ability of its 
members alone to bring work to them. The tout, as he exists here, 
is, I understand, a sort of middleman; he gets a lot of litigation 
and probably is the cause of litigation because he stirs it up. He’ 
brings a case and takes it to somebody andthe members of the 
profession succumb. There is a commission which goes tothe tout, 
It is no good saying that it is not happening; because it is happer- 
ing and the members of the profession know it. “He (the tout) is 
a sort of legal broker and as I say, I regard this as one ef great- 
est blots on the profession, and Ido most earnestly ask the res- 
ponsible body—that is the Bar Council, and I am quite sure I am 
not asking in vain—that something at'any rate should be done and 
a firm and strong move should be made in order to eradicate and 
do away with the great evil which is a canker and “a sore and 
‘which brings down upon the profession, not praise and admiration, 
but the reverse.” 


The Chief Justice, in Guon, said that it gave him great- 

pleasure to unveil the portrait of a very eminent Judge, who was 

` also a close and personal friend of his. His Lordship then Wayan 
the porirait. 


Mr. K.R. Rangaswami Iyengar proposed a hearty vote of 
thanks to the Chief Justice and the function then terminated. 





BOOK REVIEWS. 


OuTLINE oF ROMAN Law by Hamid Ali, LL.D., Bar. -at-Law, 
Lecturer, Law College, Madras. 


We may premise by saying that we are not. among those that 
‘think that the study of Roman Law is but a wearirfess of. the 
flesh. We think, both from the point of view of the study of the 
history of the evolution of law and from the point of view of elu- 
cidation of the right principle, the Roman Law ig of invalyable 
assistance. It isa matter of regret however, that in.colleges, the 
latter point is generally if not altogether ignored while undue 
insistence is placed on the former. From the latter point of view, 
Moyle’s Notes are of the greatest assistance but the mpre or less 
general ignorance of the Indian Student of Latin places him under 
a handicap in understanding them properly. Dr. Hamid Ali’s book e 
gives a clear analysis of the principles of Roman Law in its various 
departments and will be generally welcomed by students as a 
valuable introduction to a more elaborate study of the subject. 
It will have its use also to the busy lawyer who has not the time 
or inclination to consult the more elaborate treatises on the 
subject. 


` 


Łxvin) -THE MADRAS LAW JOURNAL. 115 


. 
THE LEAGUE or Nations’ Covenant by K. R. R. Sa, f 
M.A., M.L., Advocate, Madras, 1935,. Price Rs. 2. 


The subject is one of absorbing interest to. esata ; 
lawyers and politicians at the present time and the information 
contained in the book will be found to be a useful introduction to 
those interested in the League of Nations’ Covenant. The learned 
author Bas done a distinct service in bringing out in the form 
ef a book the lectures which he delivered in 1934 under the 
auspices of the Madras University. The subject is divided into ten 
` chapters. They deal with the Forerunners of the League, a General 
Juridical Survey, Security by Outlawry.of War, Arbitration, the 
International Court, the League and Codification, the Mandates’ 
System and the Minority Clauses, The League of Nation is a great 
experiment which is being tried for the good of the world and its 
results ag4 achievements are being carefully watched ; and it is too 
soon to pass any final judgment about its usefulness in matters of 
paramount importance. We commend Mr. Sastri’s book to 
students of International Law and itis no mean praise to it that 
such a distinguished authority on the subject as the Right Hon’ble 
Mr. V. S. Srinivasa Sastri has thought fit to write a foreword to 
the book. : f 





Law oF AGA in BRitisu INDIA “by Pestonjee Limjee 
Paruck, B.A., LL.M.; Attorney-at-law, High Court, Bombay, 1935, 
Price Rs, 5. 

The Law of Arbitration in British India has been “aida 
enacted in two statutes viz., the Indian Arbitration Act and the 
Second Schedule of the Civil Procedure Code. Mr. Paruck’s book 
is a commentary upon these enactments stating the law clearly and 
giving the jmportant decisions by way of illustrations to illustrate 
the principles. The statements of law are lucid and no case of 
importance has been-omitted, Part III of the book gives referen- 
ces to particular enactments where special provision is made for 
arbitration. The appendix gives the English Arbitration Acts and 
other allied enactments. The reader will find collected in this book 
allthe inforfaation on the subject of arbitration gathered from all 
sources and we have therefore pleasure in commending it to the 
use of Sane lawyers and Judges. . 


THE Caan MARRIAGE RESTRAINT Act (XIX or 1929) 
(Sarapa Acr) .BY B. Srinivasa Rao, M.A: B.L., District Court 
Vakil, Guntur, 1935, Price Annas 10. 

. This is a commentary upon a controvercial piece of social 
. legislation and the learned author seems to belong to what is called 
the reformed-school of thought. It is not unnatural that in com- 
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menting. upou. such an enactment, any. writer is unable to keep 
himself and his personal views on social matters to himself and 
, deal with the Act and its provisions from a purely legal point of | 
-view. We find under the sections matters which took place in the 
legislature before the passing of the enactment. It is wellknown 
that in a court of law on the construction.of the enactment, such 
matters are out of place. We however commend this Book for 
presenting the view of the so-called reformed school of thought on 
the enactnient. : : < . 





_ Trrat or Sipnry Harry Fox, Edited by F. Tennyson Jesse. 
Published by Messrs. Butterworth & Co., Ltd., London. 


_ The Trial of Sidney Fox, edited by Tennyson Jesse is a valua- 
ble addition to the Notable Trial Series both as a book of instruc- 
tion to the Criminal lawyer iri investigating a murder cage as well 
as one of the exciting stories, which remains to a certain extent 
‘mysterious to this day. The murder of a woman by her son for 
the sake of filthy lucre is so unbelievable, especially when, matri- 
cide is so uncommon. But there is something so peculiar, not 
only about the character of the son, but about that of the mother, 
- that, however much the story may be attempted to be based on the 

firm ground of psycho-analysis, still it defies all powers of compre- 
hension on the part of the ordinary reader. l 

t `The able opening for the prosecution by the Attorney- 
General, the effective, cross-examination by Sir Henry Curtis 
‘Bennet, K:C., the equally brilliant défence by J. D. Casals, K. C., 
for the accused" and last but notleast the charge to the jury in 
‘summing up the evidence by Justice Rowlatt,.all bring home to us 
the essential features of a trial of this kind when there is no direct 
evidence to corivict the accused. The case was suprenftly one of 
circumstantial evidence, but the circumstances pointed to one 
‘conclusion and one only, and the verdict of the jury was in accord- 
‘ance with what would appeal to all reasonable men. d 
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GOVERNMENT OF INDIA BILL & INDUSTRIAL 
LEGISLATION. 
Be T. A. ANANTHA ATYAR, B.A., B.L., ADVOCATE. 

One who has been closely following the criticisms and 
‘comments made on the proposals contained in the Report of 
the Joint Parliamentary Committee’ and the Government of 
India Bill cannot help entertaining the feeling that while some 
of the outstanding features therein such as the composition of 
the Legislatures, Special Responsibilities, Commercial Discrimi- 
nation, Public Services, Communal Representation, Position of 
Indian States, etc. have received their due meed of attention, 
one important aspect—the effect that some of the proposals 
thereifi will have on the future course of industrial legislation 
in India—has almost escaped notice. Such lack of interest in 
the subject is rather difficult to explain; certainly it cannot be 
due to any feeling that it is too unimportant a matter for any 
serious consideration being given to it. The position, the 
living and working conditions, and the political, social and 
economic uplift of the millions and millions of Indian agricul- 
tuzal and industrial wage earners, are of profound importance 
to the healthy development of the country. India has never 
taken kindly to a policy of laissez faire, especially in matters 
affecting labour, and the complaint against the Government in 
the matter of labour legislation has generally been that it does 
not go far enough and quick enough. 

The subject conveniently lends itself to treatment under 
two main headings :— 

(i) The allocation of functions—legislative and executive 
—between the Federal Centre and the Units, and the adminis- 
trative relations between them; and < 

P 
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(it) The possible reactions of the proposals in the Bill on 
India’s position vis-a-vis the International Labour Organisa- 
tion. 
=. 7 

Before considering the provisions of the Government of 
India Bill with regard to this branch of the subject, it appears 
desirable to consider, in however brief a manner, the present 
legal position. Reserving for a later stage the question of 
States, that position has been admirably stated in the following 
words of the Royal Commission on Labour: 


“< The present constitutional position, so far as it affects labour and omit- 
ting unimportant refinements, may be briefly summarised. The various. 
subjects of administration are divided into two main categories—Central and 
Provincial. For the former, the Central Government and the Central Legis- 
lature are responsible, and the Provincial Governments can only Seal with 
them by delegation of the authority of the Central Government. The subjects. 
in the latter category are primarily or exclusively the concern of the 
Provincial Governments and Legislatures. Some of the subjects that relate 
to labour or include labour within their scope, are Central and others Provin- 
cial. Thus matters relating to labourin mines, on the railways, in all the 
chief ports and on sea-going ships come within the category of Central 
subjects. On the other hand, matters relating to labour in factories, in 
plantations, in public works and on inland steam vessels come under provin- 
cial subjects. So far as more general questions are concerned, inter-provincial 
migration is a central subject, but the settlement of labour disputes and the 
welfare of labour—which is defined as including provident funds, industrial 
insurance (general, health and accident), and housing are provincial subjects. 
The Central Legislature, however, can legislate in respect of practically all 
labour subjects, while the Provincial Legislatures can legislate only in respect 
of those labour subjects classified as provincial, and then only with the 
sanction of the Governor-General. Further, the provincial labour subjects. 
are, generally speaking, ‘reserved’—t.e., they are in the portfolio of Members 
and not Ministers in the Provinces, and the Government of Indiaehave full 
powers of superintendence, direction and control over the Provincial 
Governments in such matters. In respect of the Provinces which have no 
Legislative Councils, the Central Legislature can legislate on all subjects, and 
the Central Government has effective authority over administration,” 


. LA 
That being the position at present, let us briefly glance at 
the position as it would be if the Constitution envisaged in the 
Government of India Bill is substantially enacted in the form 
of a Parliamentary statute and put into effective operation. 
The constitution contemplated being a Federal one, it became 
necessary to ensure that the respective spheres of the Centre 
and the Provinces should be sharply delimited, and that the 
jurisdiction of each over the subjects allotted to it should 
exclude the jurisdiction of the other. This has been partially 
accomplished by distributing legislative powers between the 
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Central and Provincial Legislatures respectively, and by' 
defining the Central and Provincial spheres of Government by 
reference-to this distribution. Cl. 100 of the Bill runs thus :— 

«100. (1) Notwithstanding anything in the two next succeeding sub- 
sections, the Federal Legislature has, anda Provincial Legislature has not, 
power to make laws, with respect to any of the matters enumerated in List I 
in the Seventh Schedule to this Act (bereng iki called the “Federal Legisla- 


tive List”). 
(2) Subject tothe two preceding Sah sections the Provincial Legislature 


has, and the Fede€al Legislature has not, power to make laws for a Province 
or any part thereof with respect to any of the matters enumerated in List IT 
in the said Schedule (hereinafter called the ‘Provincial Legislative List?)”, 


But, as the Report of the Joint Parliamentary Committee 


observes: 

«Experience has shown both in India and elsewhere, that there are 
certain matters which cannot be allocated exclusively either to a Central or 
to a Provincial Legislature, and for which, though it is often desirable that 
Provincial Legislation should make provision, it is equally necessary that the 
Central Legislature should also havea legislative jurisdiction to enable it in 
some cases to secure uniformity in the main principles of law throughout the 
Country, in others to guide and encourage provincial effort, and in others 
again to provide remedies for mischiefs arising in the provincial sphere, but 
extending or liable to extend, beyond the boundaries of a single province. 
Instances of the first are provided by the subject matter of the great Indian 
Codes, of the second by such matters as labour legislation, and of the third 
by legislation for the prevention and control of epidemic diseases,” 


(Para. 51). 
In order to secure these objects the Bill in ae 100 (2) 
provides as follows: 


“ Notwithstanding anything in the next succeeding sub-section, the 
Federal Legislature, and, subject to the preceding sub-section, a Provincial 
Legislature also, have power to make laws with respect to any of the matters 
enumerated in List III in the said Schedule (hereinafter called the‘ Concur- 


rent Legislative List ’).” i 

As will be shown later in greater detail, such a list is 
further necessitated by the fact that it will in practice be 
impossible fer India to ratify and give effect to the Conventions 
adopted at the’ Annual Sessions of the International Labour 
Organisation unless the Central Legislature is vested with the 
power of legislating upon subjects forming the subject-matter 
of those” Conventions. There are various questions’ which 
arise from this Concurrent Legislative List—which, it may be 
noted in pdssing is applicable only to the relations between the 
Federal Centre and the Provincial Units and not to the 
relations between it and the States acceding to the Federation 
—with regard to enforcement in the Provinces of Central 
Legislation relating to them, etc., which will be considered later. 
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_ Having regard to the close inter-relation that exists 
between the several branches of Governmental activities, it 
will be impossible te predicate of any particular subject that it 
will not have any point of contact at some point or other 
with matters affecting labour. All that is possible here will be 
to set out certain typical items enumerated in the three lists in 
Schedule VII, of the Bill, which can be clearly recognised as 
having some bearing on matters affecting labour. In List I—* 
The Federal Legislative List—we find, for example :— 


Item 3.—“ External affairs ; the implementing of treaties and agreements 
with other countries. . . .”, but subject to the important. qualification con- 
tained in Cl. 106 (1) of the Bill which runs as follows:—“The Federal 
Legislature shall not by reason only of the entry in the Federal Legislative 
List relating to the implementing of treaties and agreements with other 
countries have power to make any law for any Province excegt with the 
previous consent of the Governor or for a Federated State except with the 
previous consent of the Ruler thereof”. The importance of this item and the 
qualification thereto will become apparent when we consider later the 
implementing of Conventions adopted at Sessions of the International 
Labour Conference. 

Item 20.—*« Railways, that is to say, the ae of Federal Railways 

?’—-within which will come the working conditions and the welfare 
of employees in such railways. 

Item 22—“ Maritime shipping and navigation. . . . h 

Item 35—“ Development of Industries, where development under 
Federal controlis declared by Federal Law to be expedient in the public 
interest ”. 

Item 47.—* Naturalisation ”. 


In List II—The Provincial Legislative List—we find, 
for example: 


Item 12.—Local Government. 

Item 13.—Public Health and Sanitation, 

Item 16.—Education. 3 
Item 31.—Relief of the poor; Unemployment. 

It is when we come to List [1I—Concurrent Legislative 
List—that we find subjects which are popularly looked upon 
as those more particularly relating to labour. . There we find, 
for example: . “. 

Item 19.—Health Insurance including invalidity pensions; old age 
pensions, 

Item 26.—Factories ; regulation of the working of mines, but Hot including 
mineral development. 

Item 27,—_Welfare of labour; provident funds; employers* liability and 
workmen’s compensation. 

Item 28. —Trade Unions; Industrial and labour disputes, 


Having regard to the necessity of reconciling Provincial 
Autonomy with the desirability of uniformity of legislation 
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affecting labour, the Lists may be said to effect a fair compro- 
mise; but having put most of the important labour subjects in 
the Concurrent Legislative List, it is somewhat surprising to 
see that such an important subject as Unemployment and 
Relief of the Poor is included in List II, the Provincial Legis- 
lative List. In his last Annual Report presented to the session 
eof the International Labour Conference last year, Mr. Butler, 
the Director of the Office states the general position thus, 

«The great majority of labour problems are no doubt universal and not 
regional in character. In matters such as hours of work, social insurance, 
health and safety, there should be one world standard, and any exceptions in 
favour of particular countries or regions should be laid down by the Confer- 
ence itself as the authority which sets the general standard ”. 

If that i is the position as regards the State Members of 
the Organisation, how much stronger the argument is in favour 
of central regulation of matters affecting labour in India 
whose component parts—Provinces as well as States—are so 
closely connected by economic and social ties. It is to be hoped 
that the subject of Unemployment and the Relief of the Poor 
will be transferred from List II to List III, so that if and 
when a system of Unemployment Insurance becomes practic- 
able, constitutional objections may not stand in the way of All- 
India Legislation on the subject. 

Having considered the relative positions of the Federal 
Centre and the Provincial Units in the sphere of legislation, it 
now becomes necessary to consider their respective positions in 
the executive sphere. Cl. 8 of the Bill states, inter alia, that 
the executive authority of the Federation extends ‘to the 
matters ‘with respect to which the Federal Legislature has 
power to make laws”. This would comprise the subjects 
enumerated in Lists I and ITI of the 7th Schedule as Federal 
attd Concurrent respectively but for the fact that there is a 
proviso to the clause which states that «The said Executive 
authority "of the Federation does not, save as expressly 
provided in this Act, extend in any Province to matters with 
respect fo which the. Provincial Legislature has power to make 
laws”, i.e., Lists II and III enumerating the Exclusively 
Provincial’ and Concurrent subjects respectively. Thus ordi- 
narily, although the Federal Legislature will have jurisdiction 
to pass laws in regard to subjects included in the Concurrent 
List which will be valid in the Provinces, the Federal Execu- 
tive, whose power to give directions tothe Provincial Executive 
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‘is coterminous with its executive authority under Cl. 8, is 
debarred from doing so in the case of such laws; and the Pro- 
.vincial Executive, if it disapproves of them is in a position to 
snap its fingers at the centre. This is Provincial Autonomy 
with a vengeance, but the evil effects of such an anomaly have 
been sought to be partially at least mitigated by the prpvision 
in Cl. 125 (2) of the Bill, under which the Federal Authority, 
is authorised in the case of Acts of the Federal Legislature 
which relate to matters specified in Part II of the Congurrent 
List, to issue directions to the Provincial Governments in the 
same manner as it is authorised to do in the case of laws 
relating to subjects in the Exclusively Federal List—and, it is 
important to note, Part II, of the List comprises such import- 
ant labour subjects as Factories, Trade Unions, Wosrkmen’s 
Compensation, Industrial and Labour Disputes, Welfare of 
labour, etc., already enumerated above. The division of the 
subjects comprised in the Concurrent List into two parts is a 
new feature in the Bill which did not find a place in the White 
Paper, and is apparently based on the following observations 
in the Report of the Joint Parliamentary Committee :— 


‘The White Paper draws no distinction between the execution of 
Federal Acts with respect to subjects on which the Federal Legislature is 
alone competent to legislate (List I) and the execution of Federal Acts in the 
concurrent field (List III). It is evident that in its exclusive field the 
Federal Government ought to have power to give directions—detailed and 
specific if need be—to a Provincial Government, as proposed in the White 
Paper. The same principle should apply to matters in which action or 
inaction by a Provincial Government within its own exclusive sphere affects 
the administration of an exclusively Federal subject—that is to say, it should 
be open to the Federal Government to give directions to a Provincial Govern- 
ment which is so carrying on the administration of a Provincial subject as to 
affect prejudicially the efficiency of a Federal subject. Butitis much more 
doubtful whether it should have such power in the Concurrent field. 
The objects of legislation in this field will be predominantly matters of 
Provincial concern, and the agency by which such legislation will be adminis- 
tered will be almost exclusively a Provincial agency. The Federal Legislature 
will be generally used as an instrument of legislation in this?field merely 
from considerations of practical convenience and, if this procedure were to 
carry with it automatically an extension of the scope of Federal administra- 
tion, the Provinces might feel that they were exposed to dangerous encroach- 
ment. On the other hand, the considerations of practical convenience which 
would prompt the use of the Federal Legislature in this field wilkoften be the 
need for securing uniformity in matters of social legislation, and uniformity 
of legislation will be useless if there is no means of enforcing reasonable 
uniformity of administration. We think the solution is to be found in 
drawing a distinction between subjects in the Concurrent List which on the 
one hand relate, broadly speaking, to matters of social and economic legisla- 
tion, and those which, on the other hand, relate mainly to matters of law and 
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order, and personal rights and status. The latter form the larger class, and 

. the enforcement of legislation on these subjects would for the most part, be 
an the hands of the Courts, or of the Provincial authorities responsible for 
public prosecutions, There can clearly be no question of Federal directions 
‘being issued to the Courts, nor could such directions properly be issued to 
prosecuting authorities in the Provinces. In these matters, therefore, we think 
that the Federal Government should have in law, as they could have in 
practic® no powers of administrative control. The other class of concurrent 

e subjects consists mainly of the regulation of mines, factories, employers’ 
liability and werkmen’s compensation, trade unions, welfare of labour, 
industrial disputes. infectious diseases, electricty and cinematograph films. 
In respect of this class, we think that the Federal Government should, where 
necessary, have the power to issue directions for the enforcement of the law, 
but only to the extent provided by the Federal Actin question’. (Para. 220 
of Report). 

In view of the considerations set forth in the above 
paragrdph of the Report, it is suggested that it will be an 
improvement if the subject of Health Insurance including 
Invalidity and Old Age Pensions, which now find a place in 
Part I of the Concurrent List is transferred to Part II so as to 


attract the operation of Cl. 125. 


The present position as regards States vis-a-vis British 
India in the sphere of labour legislation, and the position 
contemplated under the Government of India Bill, will be 
discussed in full under the next heading. Briefly the effect 
may be summarised by the phrase “ Absolutely no change in 
the forward direction, and very probably a retreat”. 


11. 


Having considered the Government of India Bill in its 
bearing upon the question of the respective spheres of the 
Federal Centre and the Units in the matter of what may broadly 
be called labour legislation and administration, it now remains 
fo consider the bearing which it will have on the position 
escupied by India in the International Labour Organisation, 
‘and on the question as to how far the thorough change which 
is contemplated in the fundamental bases of the Constitution 
will facilitate or stand in the way of India carrying out her 
legitimate obligations arising out of that status.” In dealing 
with this aspect of the matter, one is painfully aware of the 
fact that practically no attention has been devoted to it so far. 
That being the case, for a proper understanding of this rather 
obscure subject, it seems desirable to describe in a brief manner 
‘the structure and functions of the Organisation. 
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The International Labour Organisation came into being 
in pursuance of Clause (a) of Art. 23 of the Covenant of the 
League of Nations forming part of the Treaty of Versailles. 
The Article, so far as it is relevant to the present discussion, 
runs as follows :— f 
“ Subject to and in accordance with the provisions of the international 
conventions existing or hereafter to be agreed upon, the Members of the 
League will endeavour to secure and maintain fair and humane conditions of 
labour for men, women and children both in their own co@ntries and in all 
countries to which their commercial and industrial relations extend, and for 


that purpose will establish and maintain the necessary international organisa- 
tion.” 


India, as one of the original signatories to the Treaty 
automatically came within the ambit of this Convention. In 
pursuance of this article, the Treaty in Part XIII provided for 
the establishment of the International Labour. Organisation. 
and for the manner in which the functions entrusted to it were 
to be carried on. By providing machinery for bringing 
together face to face, the representatives of the Governments, 
employers and workers in the several countries forming 
members of the Organisation, it has been found possible to- 
hammer out a series of Conventions and Recommendations. 
which, if implemented in legislative and administrative action 
by the several State members, will go far towards securing 
and maintaining fair and humane conditions of labour in their 
respective countries. In this connection, it is well to remember 
that, in selecting the representatives of employers and workmen, 
the Governments of the several Member States are not allowed 
to act arbitrarily, but, under Art. 389, have to do so “in 1 agree- 
ment with the industrial organisations, if such organisations 
exist, which are most representative of employers or work- 
people, as the case may be, in their respective countries.” 
What is important to remember is, not merely.thenature of 
the proposals embodied in the Conventions and Recommenda- 
tions adopted at the annual sessions of the Conference, but the” 
machinery provided in the Treaty itself for ensuring their 
being carried into effect. Art. 405 provides, among other 
things, that: 

“Each of the members undertakes that it will, within the period of one 
year at most from the closing of the session of the Conference, or if it is 
impossible owing to exceptional circumstances to do so within the period of 
one year, then at the earliest possible moment, and in no case later than 


18 months from the closing of the session of the Conference, bring the 
Recommendation or the Draft Convention before the authority or authorities 
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within whose competence the matter lies for the enactment of legislation or i 
other action.” : 


In view of what I shall have to say later, it is important to 
particularly note the words “ before the authority or authorities ` 
within whose competence the matter lies.” 


Inghe case of a Recommendation, the only further obliga- 
tion laid upon the Member State is to inform the Secretary- 
General of the League of Nations of the action taken; but in 
the case of a Draft Convention, the obligation is of a far more 
stringent character. With regard to them, the Member States 
have undertaken that, if they obtain the consent of the 
“ authority or authorities within whose competence the matter 
lies ”, they will.communicate their formal ratification to the 
Secretary-General, and—a very important matter to appreciate 
—take such action as may be necessary to make effective the 
provisions of the Conventions so ratified. The obligation with 
regard to ratified Conventions does not stop here. Under 
Art. 408: , 


“Each of the members agrees to make an annual report to the Interna- 
tional Labour Office on the measures which it has taken to give effect to the 
provisions of the Conventions to which it is a party in such forms and 
containing such particulars as the Governing Body of the International Labour 
Organisation may request.” 


~ These annual reports are not, as is generally the case with 
Government Reports, allowed to be pigeon-holed, but at the 
commencement of each session of the annual Conference, a 
special Committee is appointed to scrutinise such reports, and 


“make a report to the Conference thereon; and discussion takes 


place upon the Committee’s report, and any default by any 
Member State is duly commented on. There are further pro- 
visions in the Treaty for bringing any evasions by States of 
the*obligations undertaken by them before the Governing Body, 
and for ultimate economic sanctions against recalcitrant States, 
but “space forbids their more detailed consideration. These 
“provisions, which have been summarised as far as possible, 
make it*clear that, although the Sovereignty of the State 
Members is, in form, recognised, they constitute a very sub- 
stantial entroachment upon it, and subject the Members to 
enormous moral pressure and the compelling force of world 
opinion. ° e ; 

The bearing of these provisions of the Treaty on the 
clauses of the Government of India Bill will be considered 

Q 
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immediately; but before doing so itis necessary to dwell for a 
moment upon the influence which the I.L.O. has, in the opinion 
, Of competent judges, exercised upon the course -of labour 
legislation in India. 

Mr. A. G. Clow, I.C.S. who has represented India at 
Geneva as a Government Delegate, who was a member, of the 
Royal. Commission on Labour, who is the Secretary. to the 
Government of India in the Department dealigg with labour 
problems, and who is on all hands looked upon as the Govern- 
ment expert on the matter, in his book “The State and 
Industry”, has expressed himself thus :— 
| “The International Labour Conference cannot compel countries to accept 
its conclusions, but its procedure and the fact that its Conventions and Re- 
commendations have ordinarily to be submitted to the Legislature in each 
country ensures the regular examination both by the executive Government 
and the popular representatives, of numerous schemes for the amelioration 
of labour conditions. The submission, at intervals, of conclusions reached 
by the Conference to the Legislative Assembly and the Council of State has 


been instrumental in stimulating public interest in labour questions and at 
times in initiating measures which might not otherwise have been adopted”, 


I have already referred to the allocation of legislative and 
administrative functions between the Federal Centre and the 
Provincial Units embodied in the Government of India Bill. 
In judging of the probable results of. that allocation, it is 
relevant to consider what has been the record of the present 
Central Government and the present Provincial Governments 
in the matter of labour legislation, Doubtless as a result of 
the direct influence exercised on it by the I.L.O. the record of 
the former is much more impressive than that of the latter. 
During the last 15 years it has to its credit, besidgs certain 
minor pieces of legislation, such important measures as the 
Workmen’s Compensation Act, The Trade Unions Act, The 
Trade Disputes Act, The Tea Districts Emigration Act and an 
amended Factories Act; and in its legislative programme ®*are 
included, among others, the amendment of the Mines Act, The 
Payment of Wages Bill, etc. Compared to this legislative out- 
put, the record of the Provicial Governments has been pitifully 
meagre. Bombay, Central Provinces, and Madras have passed 
measures providing for Maternity Benefits in certain restricted 
classes of industries, and as a direct result of the strike in 
the cotton mills last year, Bombay has recently passed a Trade 
Disputes Conciliation Act. In reference to this small achieve- 
ment on the part of Provinces. The Royal Commission on 
Labour observes. 


. 
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“This small output is no doubt largely explained by the activity of the’ 
Central Legislature, and is possibly due in part to lack of the necessary 
equipment in some provinces for dealing with such questions. Butthere seem 
to be some*grounds for believing that in labour matters, the Provincial, 
Legislatures have evinced less interest than the Legislative Assembly. The 
interest of the Central Legislature has been stimulated by the fact that the 
existing Constitution, combined with the Treaty of Versailles, necessitates 
the subrgission to the Central, and not to the Provincial Legislatures, of the 
„Draft Conventions and Recommendations adopted by sessions of the Inter- 
national Labour Conference”. 


Having considered the present position of the I.L.O. Vis- 
a-vis the Central and the Provincial Governments, it becomes 
necessary to consider its present position vis-a-vis the Native 
States, more especially so because under the Constitution 
adumbrated in the Government of India Bill, they become an 
essential factor, subject to limitations peculiar to themselves, 
in the Federation. The position was summarised in a letter 
dated 28th September, 1927 written by Lord Birkenhead, the 
then Secretary of State for India, to the Secretary General of 
the League of Nations. In explaining that ratification of 
Geneva Conventions would not be possible by the Government 
of India if the obligations arising out of such ratification 
extended also to the Native States, he said, 


“These States number several hundreds and the great majority of them 
are, from the industrial point of view undeveloped. They vary greatly in 
size and population, and the exact relations between the various States and 
the Paramount Power are determined by a series of engagements and by long 
established political practice. These relations are by no means identical, but 
broadly speaking, they have this in common, that those branches of internal 
administration which might be affected by decisions reached at International 
Labour Conferences are the concern of the Rulers of the States and are not 
controlled*by the Paramount Power. The Legislature of British India, 
moreover, cannot legislate for the States, nor can any matter relating to the 
affairs of a State form the subject of a question or a motion in the Indian 
Legislature. That being the position, itis clear that the Government of India 
cagnot undertake the obligation to make effective in the Indian States the 
provisions of a Draft Convention, and it follows, therefore, that a Draft 
Conyention gan be ratified by India only in the sense that the obligations are 
atcepted as Spplying to British India, * ***** This brief description of 
the practical difficulties which, in my view, are insurmountable, will make it 
clear that, if obligations arising out of a Draft Convention are not limited to 
British India, the only course open to the Government of India would be to 
refuse consistently to ratify all Draft Conventions a course which they would 
be most reluctant to adopt, as they have in the past in their progressive pro- 
gramme of social legislation, received so much inspiration from the work of 
the I. L. O. and have given so many tangible proofs of their sympathy with 
its objects”. . á 

One constant criticism that has been levelled by the indus- 
trialists of British India whenever any scheme of ameliorative 
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‘labour legislation is proposed is that it will impose 
an unfair handicap upon British Indian industries, and, by 
driving capital to neighbouring Native States which do not 
have such legislation, will prove detrimental to British India. 


Having considered the present position of India—British 
and Indian—in its relation to the International Labour @rgani- 
sation, it now becomes necessary to consider what the position. 
would be in case the constitution outlined in tke Government 
of India Bill is embodied in a Parliamentary statute and is put 
into effective operation. As ‘is well known, the scheme 
outlined therein is designed to give India a federal constitution 
with spheres of legislative and administrative functions 
between the Centre and constituent units sharply demarcated. 
The relations between a Country with a federal constitution 
and the EL.O. have always presented a very difficult problem— 
difficulty being due to the fact that the Centre which alone can 
be represented at its annual conferences may not have powers 
under the constitution of that State to give effect to the deci- 
sions arrived at therein. Realising this difficulty, the statesmen 
responsible for the Treaty of Versailles provided in Art. 405 as 
follows — 

“ In the case of a federal state, the power of which to enter into conven- 
tions on labour matters is subject to limitations, it shall be in the discretion 
of that Government to treat a Draft Convention to which such limitations 
apply, as a recommendation only, and the provisions of this article with 
respect to recommendations shall apply to such a case.” 

As has already been indicated above, the obligations 
imposed upon a State Member with regard to a recommenda- 
tion are very much less stringent than those imposed with 
regard to Conventions. In the case of the former, the duty 
of the member State ceases as soon as it has brought the 
recommendation before the authority or authorities witlin 
whose competence the matter lies, for the enactment. of legis- 
lation or other action, and informing the Secretary-General of 
the action, if any, taken. The difficulty that arises in connec- 
tion with a federal state is to determine the exact scope of 
the words “ The authority or authorities within whose 
competence the matter lies” which appear in this article, and 
of the words “the -power of which to enter into Conventions 
on labour matters is subject to limitations’ in the passage 
from Art. 405 cited above. This is too large a question to be 
discussed here in extenso; all that can be done here is to suggest 


LXVIII] THE MADRAS LAW JOURNAL. 129 


certain lines of thought which may lead to a solution of the 


problem. As has already been explained when dealing with the 
allocation of functions between the Centre and the Provincial 
Units—the words “Provincial Units” are advisedly used here, 
as the case of States stands on a very different footing altoge- 
ther—tQe Government of India Bill in Schedule VII divides 
them into three categories, i.e., List I comprising Exclusively 
Federal Subjests, List 1I comprising Exclusively Provincial 
Subjects and List III comprising subjects wherein the Centre 
and the Units have concurrent Jurisdiction. In the course of the 
examination of Sir Samuel Hoare before the Joint Parliamen- 
tary Committee, it was put to him and he accepted it as correct, 
that the subject of ratification of International Labour Con- 
ventionseWwould be a matter of Foreign Relations which would 
come under Item 8 of List I in the White Paper which ran as 
follows :—External affairs, including international obligations, 
subject to previous concurrence of Units as regards non-fede- 
ral subjects’ (See Question No. 13219 and the answer 


thereto). This might have been all right, but for the fact 


that the Secretary of State made another statement before the 
Committee in the course of his examination that the -term 
“Non-federal subjects” therein included subjects in both Lists 
IL and III, which practically between them embraced all 
matters likely to become subject-matter of I. L. O. Conventions 
and Labour legislation—and that despite the fact that the 
Federal Centre was under the White Paper to have powers of 
Concurrent Legislation in regard to subjects in List III. The 
effect of such a limitation on the competence of the Federal 


Centre to enter into International Conventions could easily be- 


imagined. According to the White Paper, as interpreted by 
Sir, Samuel Hoare, even if one Unit of the Federation took it 
into its head to oppose the ratification of any Convention, the 
Federal Centre’s hands would be absolutely tied. Apparently 
realising the absurdity of this astounding result, the Joint 
Parliamentary Committee improved the proposals in the White 
Paper in two directions. In the first place it recast the wording 
“of Item 8 of List I so as to make it to run as follows: 


“« External affairs including international agreements, but with regard 
to future agreements relating to subjects within the exclusive jurisdiction of 
a unit, only so far as they have been made with the previous concurrence of 
that unit.” : 
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From.this it will be seen at once that the subjects in List 
III were taken out of the category of those in relation to 
«which the Federal Centre was to obtain the concurrence of the 
Units before an International convention can be entered into; 
and that even with respect to Exclusively Provincial subjects, 
one contankerous Unit alone cannot hold up the whole yatifica- 
tion. After bringing the subjects in List III within the scope, 
of the powers of the Federal Centre for the purpose of ratifi- 
cation of Labour and other Conventions, the J.P. Ç. did 
another good thing in transferring from List II to List IIT 
such ‘vitally important labour subjects as Factories, Health 
Insurance and Invalid and Old Age pensions, etc. The 
Government of India Bill has further clarified matters, as 
explained above, by further recasting the item relating to 
External Affairs, by dividing the items in List III into two 
parts, and by defining the powers of the Federal Legislature 
and the Federal Executive in regard to them, in Cls. 106 and 
125. The labour clauses of the Treaty of Versailles stand 
ina class by themselves, and it is only by enhancing the autho- 
rity and prestige of the I.L.O. that the object aimed at in the 
establishment of the League of Nations, viz., “The establishment 
of universal peace based upon social justice” will be attained, 
and labour will come into its own. Such authority and prestige 
are sure to be seriously imperilled if in India—which is given 
a permanent place on the Governing Body of the I. L. O. by 
reason of its being one of the*states of “Chief Industrial 
Importance ”—before a Convention can be ratified, every 
minor and major unit has to be consulted and its comcurrence 
obtained. From this point of view, and apart from the ques- 
tion of Native States which will be considered immediately, 
the J. P. C. Report and the Government of India Bill have 
effected substantial improvements on the provisions in the 
White Paper. 6 A 
So far we have been dealing with Provincial Units. The 
picture will not be complete unless some consideration is given 
to the subject of the Native States portion of the Federation. 
So far as they are concerned, the classification of subjects into ` 
Exclusively Federal, Exclusively Provincial, and Concurrent, 
has no signification whatever. Cl. 101 of the Bill runs thus: 
“Nothing in this Act shall be construed as empowering the Federal 


Legislature, in virtue of the accession of a State to the Federation, to make 
laws extending to the State or the subjects thereof otherwise than in accor- 


s 
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dance with the Instrument of Accession of that State ans any conditions ` 
contained therein”. 


. 


Before a State can be accepted as a Unit of the ederation A 
its Ruler has to make a declaration wherein, among other 
things, he has to specify :— 

« Whjch of the matters mentioned in the Federal Legislative List (i.e. 
List I) he accepts as matters with respect to which the Federal Legislature 
Tay make laws for his State and his subjects, and specifies any condition to 
which his acceptaffce of any such matter is to be denied to be subject” 
[CI 6 (13 (b)]. 

It has been made clear by Sir Samuel Hoare and also by 
the Joint Parliamentary Committee that although there might 
be differences in detail between the Instruments of Accession 
of the seyeral States, His Majesty’s Government’s intention is 
that all the States that wish to enter the Federation should 
generally accept the subjects enumerated as Items 1 to 45 of 
List I of the 7th Schedule as those in respect of which the 
Federal Centre should have jurisdiction in their States. As 
explained earlier in the course of this article, most if not all 
the subjects, which may form the subject-matter of labour 
legislation are to be found in Lists II and III. Even were it 
possible to bring any such subject under the heading in List I, 
Item 3—External Affairs, Cl. 106 of the Bill effectually bars 
the Federal Legislature from making any law for any Fede- 
rated State in regard to such a subject, except with the 
previous consent of the Ruler thereof. Of course a Ruler may 
under Cl. 6 (2) of the Bill:— 


“ By a supplementary declaration made to and accepted by His Majesty 
declare his willingness to accept conditionally or otherwise any other matter 
as a matter with respect to which the Federal Legislature may make laws in 
relation to his State and the subjects thereof, or his willingness to waive in 
whole or in part any condition specified in a previous declaration made by 
him ”, | 

* But it $s fairly certain, from the grim tenacity with which 
the Rulers are clinging to their powers, that they are not likely 
to surrenger their powers and privileges in this matter for a 

long time to come. The anomaly becomes all the more glaring 
if regard ishad to the fact that under the Bill, 104 members 
in the Council of State and 125 members in the House of 
Assembly—all nominated by the Rulers of the Federating 
States and presumably acting under their instructions—can 
exercise an effective veto on all progressive labour measures 
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` by the Federal Legislature even though their applicability is 
restricted to the British India portion of the Federation. 


. 





SUMMARY OF ENGLISH CASES. 


ELLIOTT (Inspector OF Taxes) v. BURN AND ANOTHER, 
(1935) A.C. 84. H 


Income-tax—-Income-Tax Act, 1918, Sch. A? No. II, R. 7— 
“Profits arising from lands, tenements, hereditament or heritages” 
—Meaning of—Land taxed under Sch. A—Agreement between 
owner of mines and surface owner for leave to let down surface— 
Annual payments therefrom—If taxable as profit from land, 


B, was the owner of certain lands. The minerals under these 
lands were owned by a colliery company engaged in working the 
minerals. By an agreement between B and the company, B gran- 
ted to the company the surface liberties required for working the 
coal and also the liberty to withdraw from the said lands any 
support for such lands subject to the Railway Acts. , The consi- 
deration for the grant was certain annual payments and certain 
payments for actual damage that may be caused to crops, drains, 
buildings, etc. The Income-tax Commissioner assessed the land 
under Sch. A on the rents, etc., received by the landlord B, as 
also on these annual payments made by the colliery company. 


Held, that the right of the surface owner to support of that 
surface by subjacent soil is not an easement, but is a natural inci- 
dent to the land itself. These payments are to be regarded as 
arising from the right of support and therefore arise from the 
ownership of the land itself and would not come within R. 7, 
No, II, but within No. I and are covered by the assessment on the 
annual value under No. I. Itis money received, if anything, for 
inflicting a detriment to the owners of the surface and cannot be 
profits or gains arising to the owners of the surface from such 
` right itsel. The agreement does not grant the:right of support 
itself but merely means that the owner will not seek to ¢ither 
recover damages for nuisance or an injunction restraining the 


colliery company from committing such a nuisance. . 
Fry v., Salisburry House Estate, Lid., (1930) A.C. 432, 
followed. . 


S 


De BEECHEE AND OTHERS v. THE SOUTH AMERICAN STORES 
{GATH AND HANES), LIMITED AND [HE CHILIAN STORES (GATH 
AND Canes), Limitep, (1935) A.C. 148: 104 L.J.K.B. 101. 
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Bills of Exchange—Lease—Rent payable in Chile by first class 
‘bills on London—Subsequent legislation in Chile—Restrictions on 
Exchange bills, etc—Method of payment rendered impossible by 
-such legislation—Liability of lessee to pay—Foreign law—Expres- 
Sions—M eaning of—Evidence of meaning—Admissibility of. 


B, was a Chilean subject though for the most part resident in 
Parise He erected certain buildings in Santiago de Chile and 
granted a lease of the buildings to an Argentine company for 25 
years at a parjicular rent. The agreement provided that “payment 
shall be effected monthly in advance in Santiago de Chile on the 
first day of each month by first class bills on London at ninety 
-days sight”. The rents reserved by the leases were duly paid by 
the lessees till 1931 but after that date the rents were not paid as 
.a Chilean legislation of July- 1931 rendered it impossible. The Act 
‘vested the control of international exchange transactions in an 
-exchafige contro! commission and though the lessees applied bona 
fide to the committee or commission to authorise a draft at 90 days 
on London for the purpose of paying their rents as they fell due, 
the commission refused to authorise them to so pay. In an action 
for rent, the lessees deposited in Court in Chile the amount of the 
‘rents in Chilean pesos at the current rate of exchange for Sterling 
“subject to a 20 per cent. deduction directed by Chilean law. 


Held, that the law of this country will not compel the fulfil- 
ment of an obligation whose performance involves the doing ina 
‘foreign country of something which the supervenient law of that 
«country has rendered it illegal to do. First class bills on London 
meant in Chile “bills drawn in Chile by one or other of a select list 
-of bankers and mercantile houses in Chile upon one or other of a 
-select list of bankers and mercantile houses in London and known 
‘technically as F.C.L, bills”... Such a transaction is prohibited by 
the supervening legislation. By English law an act is illegal if it 
“necessitates the doing of something which is illegal. An English 
Court will have regard not merely to their own views’ of the 
Aoreign law, but to the interpretation put upon it by a competent 
-foreign authority. 


°° Evidence is admissible of the peculiar meaning which the 


“words bear in Chilean contracts relating to bills of exchange as it 
resolves the latent ambiguity. The conditions precedent to the 
admissibility of evidence as to the meaning of that clause in Chile 
-are:—(1) the evidence must not conflict with a statutory defini- 
tion, (2) the evidence must be of a usage common to the place in 
«question and (3) the evidence must expound and not contradict e 
the terms of the contract. 


R 
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In re T. H. Gopwin. Ex parie THE Trustee v. M. E. MORRIS, 
Inre T. H. Gopwin. Ex parte Tue Trustee v. THE BRITISH 


REINFORCED CONCRETE ENGINEERING C0OMPANY, (1935) 1 Ch. 213. 


Bankruptcy—Bankrupicy Act, 1914, Ss. 40 and 41—Goods 
seized by sheriff in execution of decree—Amount of execution paid 
to decree-holder direct and not through Court—Withdrawal of 
possession of sheriff—Later insolvency petition—If amounts so 
paid ‘benefit of execution ’—Claim by trustee in Bankruptcy for 


refund of the amounts. 
e 


M obtained a decree on Ist June, 1932 against the bankrupt. 
On 6th June, 1932, he levied execution against the bankrupt’s goods. 
and the sheriff took possession of the atached goods, By 22nd July,. 
1932, the judgment-debtor paid the decree amount and costs of 
execution in full by three instalments to the decree-holder out of 
Court, whereupon M instructed the sheriff to withdraw from 
possession which he did. The decree was satisfied in full. The 
withdrawal by sheriff was unconditional and no power of re-entry 
was reserved. No return to the writ was made by the sheriff, nor 
was any payment made to him by the debtor but all payments were 
made direct to the decree-holders, On 21st November, 1932, the 
debtor was adjudged bankrupt on his own petition. The trustee 
in bankruptcy then moved for (1) a declaration that the payments. 
made by the bankrupt were void as against him under Ss. 40 and 
41 of the Bankruptcy Act 1915 and (2) an order that the amounts 
paid to the decree-holder by the bankrupt should be returned to. 
the trustee, contending that S. 40 imposes a statutory limitation om 
the right of a decree-holder, who has issued execution against the 
judgment-debtor’s goods, to retain as against the trustee in 
bankruptcy anything recovered or received under the execution, 
unless the execution is completed, and that subject only to the 
statutes of limitation, this applies no matter how long before the 
date of the subsequent bankruptcy the amount was recovered or 
received and (b) that execution is not complete within the meanime 
of the section unless the goods seized are sold or the full amount 
of execution is received by the sheriff. . =s 


Held, the words in S. 40 are ‘benefit of execution’ and not 
“any benefit from the execution” or “any benefit arising ott of the 
execution”, Therefore it does not cover any and every benefit 
_ resulting to the creditor which might be attributed to the issue of 

the writ of fi. fa. but refers to the charge on the debtor’s goods. 
obtained by the execution creditor by the issue of his writ. Ss. 40 
and 41 relate only to executions which are in fact in existence at 
one or other of the appropriate dates mentioned in the section and 


r 
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has no reference to an execution which has been unconditionally 
withdrawn long before any of those dates. 


In re, Godding, (1914) 2 K.B. 70, doubted and distinguished. 





In re Soutm East LANCASHIRE Insurance COMPANY 
Limygep, (1935) 1 Ch. 225. 


Company—W inding up—Motor Insurance Company—De posit 
by company with Accountant-General—If farms part of general 
assets or security for policy holders—Road Traffic Act, Ss. 42 
and 43. i 

A company was carrying on the business of fire insurance and 
motor vehicle insurance, the issuing of motor vehicle insurances 
constituting about nine-tenths of its total business. It was there- 
fore a company to which the provisions of the Assurance Compa- 
nies Act 1909, as extended by S. 42 of the Road Traffic Act, 1930 
were applicable when it began to carry on motor vehicle insurance 
business, it had to make and did make a deposit of 15,0004. with the 
Accountant-General. 

Held, that S. 43 of the Road Traffic Act, 1930 does not 
apply to sums deposited by a company carrying on motor vehicle 
insurance business but is confined to deposits made by persons 
referred to in S. 35, sub-S. (4) of the Act and to deposits made 
by persons who have given a security in respect of third-party 
risks according to the terms of S. 35, sub-S. (1) of the Act and 
the requirements specified in S. 37. The deposit of 15,000). . 
therefore forms part of the general assets of the company available 
for all its creditors and is not.primarily liable to meet all claims 
of holders of motor vehicles insurance policies issued by the 
company. 





Inve Dickens: Dickens v. Hawks ey, (1935) 1 Ch. 267. 

Will—Construction—Bequest of ‘all my private papers what- 
swever and wheresoever’—If unpublished literary work manuscript 
passes under it—Copyright therein-—If passes under it or falls 
€nto resi@ue. 

Charles Dickens, who died in 1870, bequeathed in favour of 
G. H. by his will, after certain other legacies “all my private 
papers whatsoever and wheresoever ” and the residue to his 
children. GG. H. died in 1917. Charles Dickens had composed a 
literary work descriptive of the life of Jesus Christ. This was in ' 
manuscript and unpublished, Bennett, J., decided that the property 
in the manus¢ript passed to G. H. under the. bequest to her and 
also that the copyright in the work vested in the plaintiff as the 
legal personal representative of Charles Dickens, and fell into and 
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was to be dealt with as part of his residuary estate. The copyright 

was later sold and the Tos arose as to the right to the sale 

proceeds. ; ` 


Held, by the Catt of Appéal that the manuscript passed to 
G. H. as ‘ private paper’ under the will but this did not carry with 
it the copyright i in the work recorded in it. An author’s incorporeal 
copyright in an unpublished work does not necessarily passewith 
the corporeal paper but remains in him. In view of the will, it 
would seem that while the original manuscript passeéto G. H., the 
right—copyright—to restrain unauthorised publication remained 
in Charles Dickens’ personal representatives and isa part of his 
residuary estate, So far as the right to purchase price is concerned, 
it must be divided equally and paid half to the owner of the manus- 
cript and half to the owner of the copyright, as the owner of the 
copyright could not have realised that copyright without reference 
to the original manuscript. | 





ERRINGION AND OTHERS v, MINISTER OF HEALTH, (1935) 
1 K. B. 249: 104 L. J. K. B. 49. ` 


Housing Act 1930—Clearance order by corporation—-Submis- 
sion to Minister for confirmation—Objections by owners—Public 
inquiry—A bsence of —Private inquiry and report by subordinate 
officials to Minister—Absence of notice of report to owners— 
‘Confirmation by Minister—V alidity of. 

A corporation acting under the Housing Act declareda certain 
area to be unhealthy and made a clearance order in respect of the 
buildings in a certain’ area and submitted the same for confirma- 
tion to the minister of Health. Notice of it was served upon the 
owners of the property concerned, who lodged objections to the 
clearance order. The officials from the Ministry visited the area 
in question in company with the corporation officials, no represen- 
tatives of the owners being present. The clearance order was 
finally confirmed by the Minister of Health, without a public local 
inquiry being held in the presence of the owners. The ownegs 
thereupon moved the High Court under S. 11 of the Housing 
Act, 1930 to quash the order. .- <. 

Swift, J., held that the-Minister of Health when acting under 
the Housing Act was not acting as a Judge deciding an issue 
between two parties, but was acting as an administrative officer 
having to perform a statutory duty and that so long as he 
conformed to the Act by holding a public inquiry, whether in the 
presence of the owners or not, it cannot be said that he order 
made by him was not within the Act. . 

Held, by the Court of Appeal (reversing Swift, J.) that akan 
.deciding whether a closing order should be made in spite of the 
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objections which have been raised by the owners, the Minister 
should be regarded as exercising quasi-judicial functions, as the 
effect of, the closing order if confirmed would be to diminish 
greatly the value of the property owned by the objecting parties. 
The, decision of the Minister is thus a decision relating to the 
rights of the objecting parties. The Minister therefore cannot 
hear ®vidence from one side in the absence of the other and view 
the property and form his opinion about the property without 
giving the owner affected by it the opportunity of arguing their 
case.e The First Schedule to the Act contemplates that only if no 
objections are made, or the objections are withdrawn, the Minister 
may confirm the order. But inasmuch as objections have not been 
withdrawn, he must hold a public inquiry in the presence of both 
the parties and an order without such procedure is not within the 
powerg of the Act and can be quashed: f 





FROST AND OTHERS V. MINISTER oF HEALTH, (1935) 1K. B. 
286. . NEE n 
Housing Act, 1980—Local Government—Clearance order 
Specifying a certain area—Later exclusion of some houses from 
the order—Confirmation of by minister of the second order— 
Validity of. 

By a resolution passed on 4th October, 1933, it was dearani 
that a particular area should bea clearance area. It included nine 
houses belonging to the corporation itself. The resolution was 
sent to the Minister for confirmation. The town clerk interviewed 
the Ministry, and on the advice of an officer of the Minister, wrote 
to the corporation to exclude the corporation’s nine houses from 
the resolution: The corporation decided to exclude them but there 
was no fresh resolution to that effect. The owners of the property 
objected to the clearance order in that the area was now different 
from the area covered by the resolution. The Minister after. 
igquiry, cogfirmed the resolution subject to this modification. In 
an action to quash the order, 

° * Held that a person can only Kenan the validity of the 
order on the ground that it is not within the powers of the Act or 
that some requirement. of the Act has not been complied with, in 
which latter case, some prejudice to the-owner must be shown. It 
is quite cgmpetent for the local authority to modify the terms of a 
resolution which it has passed and competent for the minister to 
modify it up to the last moment. This alteration did not require 
a fresh resolution. From the moment an objection is made the 
Minister is exercising quasi-judicial functions, as held in 
Errington’s case, (1935) 1 K. B. 249, but up tothe time of objec- 
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. 
tion being made, the Minister acts in an administrative, and nota 
judicial capacity. At the worst this is only a case of the non- 
compliance with the requirements of the Act. It has not made the 
slightest difference to the owners whether the houses belonging 
to the local authority were included in the demolition area or 
not. 





WILLIAMS-ELLIS v. COBB AND OTHERS, (1935) | 1 K. B. 310: 
104 L. J. K. B. 10% 


Highway—Footpath—Evidence of public user during living 
memory—No owner capable of dedicating during that period—If 
dedication can be inferred—S ea, if can be terminus ad quem. 


The plaintiff was the owner of a headland called P on the 
carnarvonshire coast. There were two footpaths passing through 
the land to the sea or foreshore. The plaintiff objected” to the 
public user. It was found that five different classes of people 
among the public had, during the last 60 years or more used the 
ways but it was found that from 1856 to 1908, the property was in 
strict settlement and the occupier had never got a sufficient 
interest to make a dedication. The county court held against 
dedication because (1) as far as living memory went down to 
1908, there was no person in possession of the free-hold capable 
of dedicating it away to the user of the public and (2) that these 
paths have no termini and the edge of the cliffs and the foreshore 
cannot be termini. 


Held, by the Coie of Appeal that if user is established over 
the period within living memory that raises a prima facie presump- 
tion of dedication, the date of which may be ina period beyond 
living memory. Such a date is not limited necessarily to the scope 
of living memory. From uncontradicted user within living 
memory, there is no reason why dedication should be assumed 
necessarily to be after 1856. It is erroneous to limit the consider- 
ation of a possibility of dedication so as to be within the time of 
the strict settlement, and then argue therefrom that there could be 
no such inferred dedication because of the strict settlement. But 
itis not a presumptio et de juris to compel the Court to draw an 
inference of dedication even from unrebutted evidence pf long 
user but only a presumption of fact. It is no longer the law that 
a highway must endin another highway, e.g., a public, right; of 
way may lead only to a point of natural beauty, or to a church, or- 
to the sea or to the river. 
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FLINT v. LOVELL, (1935) 1 K. B. 354. 

Negligence—Damages—Personal injuries—Expectation of life 
shortened-—-If can be considered in assessing damages. l 

L, a gentleman of 70 sustained personal injuries due to the 
negligence of the defendant in driving a motor car so as to bring 
it into collision with the plaintiff’s car. L was living an excep- 
tionally active and’energetic life. As a result of the accident, it 
“ was stated by the doctors that his life will be materially shortened. 

Held (by Greer and Slesser, L. JJ., Roche L. J. dissenting) 
that he has lost the prospect of an enjoyable, vigorous and. happy 
old age. . The rule in Admiralty Commissioners v. Owners of S. 
S. Amerika, (1917) A. C. 38 that “any person who suffers damage 
by reason of the death of another occasioned by the wrongful act 
of a third party in respect of which the law would otherwise give 
him a*cause of action, cannot rely on the death either for the 
purpose of proving a cause of action or for the purpose of 
recovering damages for a cause of action, which he proves inde- 
pendently of the death” does not apply to a case in which a 
plaintiff still living at the date of the trial is asking for damages on 
the ground that he has suffered severe pains of body and mental 
disquietude through the prospect of an early death, etc. The 
plaintiff’s claim to damages on the ground that his life would be 
shortened is one which he can urge as a consideration in assessing 
the damages. 

In order to justify reversing atrial judge on the question of 
amount of damages, the appellate Court should be convinced either 
that the judge acted upon some wrong principle of law, or that the 
amount awarded was so extremely high or so very small as to make 
it, in the opinion of the Court, an entirely erroneous estimate of 
the danfage to which the plaintiff is entitled. 





Director oF PUBLIC Prosecutions v. PHILLIPS AND ANOTHER, 
@1935) 1 K. B. 391: 104 L. J. K. B. 73. 


Lotiery—Company—Scheme for sale of note cases—Buyer 
“offered commission on sales on his order forms—Commission if 
depending on chance and a lottery—Lotteries Act 1823, S.41 and 
Vagrancy Act 1824, 

The respondents, the only two directors of a company, origi- 
nated a scheme for the sale of leather note cases and conducted it 

in accordance with the terms of a printed leaflet. Attached to the 
leaflet was an order form to be filled up by a person desirous of 
taking part in*the scheme. “The company bought a number of note 
cases at less than 1s, 6d, each.and offered it for sale at 11. each. 
The leaflet stated that the purchaser if desirous of participating i in 
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the scheme shall fill up and send the order form and 11. along with: 
it. The company would then send him one case and some leaflets. 
with a number allotted to them, to indicate the agent. The 
purchaser should then get other persons to give orders to the note 
cases. On the first three orders, he will get no commission but for 
every order over that, he will get a commission of 10s. for each 
order on his forms up to a maximum of 20,0001.” Along with those 
fresh orders, the company would send to those new purchasers- 
leaflets with the fir§t purchaser’s number and the ffrst purchaser 
will get 10s. even on the sales on those order forms, thouglf they 
may not be procured by him or at his instance. 

Held, that the scheme was a ‘ lottery’ within the méaning of. 
the Lotteries Act 1923, S. 41. The real consideration for the sum: 
of 1L, which the recipient of the leaflet is invited to part with is 
not the note case of the price of about 1s. 6d. but the prospect that 
by laying down that sum of ll. upon the terms set out in this 
leaflet he may find himself the possessor of a sum varying from 
10s. up to 20,0001. The seller and the buyer were concerned, not. 
with the note cases, but with the chance which the buyer might 
procure of obtaining a large sum of money by the operation of, 
persons over whom he had no control. It is a pure matter of 
chance whether the return upon his money will prove to be a few, 
shillings or a great many pounds. 

Barnes v. Strathern, (1929) J. C. 41 relied on. 





Russert W. D. (Countess Russert) v. RUSSELL BA. (EARL 
Russert), (1935) P. 39, 


Divorce—Deed of separation—Covenant in, to treat past mie 
conduct as condoned—Further covenant not to use prior misconduct 
as evidence in subsequent proceedings—Later petition for divorce 
—Prior adultery not disclosed—Court’s discretion. 

The parties were married in 1921. In 1932, by a deed of i 
separation between the parties, it was covenanted ‘as “follows :— 
“No proceedings shall be commenced or prosecuted by or on behalf s 
of either of them, the husband or the wife, in respect of any cause 
of complaint which now ‘exists or`has'arisen before the date of 
these presents and every offence (if any) which has been cOmmit- 
ted or permitted by either party against the other shall be 
considered as hereby forgiven and condoned and in case here~ 
after either shall commence or prosecute any proceedings against 
the other in respect of any cause of complaint which may here- 
after arise no offence or misconduct which has been ‘committed or 
permitted before the execution of‘these presents and no act, deed; 
-neglect or default of either party in relation to any such offence or 
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misconduct shall-be pleaded or alleged by either party or be 
admissible in evidence.” .In 1934 the-wife filed a petition for 
divorce on the grounds of the husband’s adultery in 1933, but she 
did not set cout her adultery prior to 1932, nor pray that the Court 
should exercise its discretion and grant decree for divorce in spite 
of her adultery, as she thought she was precluded by the deed of 
Separation. 


Held, that though there is no provision in any statute or rule 
of Court as to the procedure to be followed in a suit in which the 
petitioner invokes the discretion of the Court, it has been the 
practice, ever since, Apted v. Apted, (1930) P. 246, to require that 
the petition shall contain a prayer to exercise the discretion in 
favour of the petitioner, and a statement setting forth the facts 
which require the exercise of the discretion and the grounds upon 
which suth discretion is prayed. There is no rule of public policy 
nor any other rule which prevents parties from agreeing that they 
will not found an application to the Court on past misconduct. 
But the parties cannot by any arrangement between themselves 
dictate to the Court to grant divorce in spite of prior misconduct 
and it is the duty of the petitioner to state the prior misconduct 
notwithstanding the covenant in the deed of separation. 





DaVIES OTHERWISE Mason v. Davies, (1935) P. 58. 


Marriage—Nullity—Incapacity to consummate—A pplication 
by incapable spouse—M aintainability of—Repudiation of marriage 
by the other spouse—Jurisdiction, 

A woman filed a petition for nullity of marriage on the ground 
of her own incapacity to consummate owing to her physical and 
nervous condition, alleging that at the time of marriage she was 
unaware Of the incapacity. It was also alleged that the husband 
had repudiated the relationship of husband and the obligations of 
the marriage contract, by not providing her a home nor contributing 
to her support, ete. There was no suggestion against the potency. 
of the respondent (husband). The Registrar refused to receive 
the petition pn the file, as being the petition of a spouse avowedly 
at fault. A 
o Held, without deciding the question .of the jurisdiction of 
court to entertain the suit merely on the ground of the incapacity 
- of the petitioner, that the husband (respondent) having repudiated 
the marriage, the impotent party may maintain the suit for divorce. 





JOTTINGS AND CUTTINGS. 


Juries and Damages. —Last week the Court of Appeal allowed 
an appeal ina motor accident case and ordered a new trial confined 
S 
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to the question of damages, which, in amount, seemed to err on the 
side of generosity. During the hearing Lord Justice Maugham 
commented on the much larger amounts now frequently awarded 
by juries in assessing damages as compared with those given in 
former days, and this increase, in the Lord Justice’s opinion, was 
not wholly unconnected with the fact that in practically every case 
of injuries sustained in motor accident cases, owing to th® opera- 
tion of recent legislation, the bill, when damages are awarded, has 
to be met, not by*the owner of the car which has teen negligently 
driven, but by an insurance company. In view of this the Lord 
Justice expressed the hope that in cases of this nature the trial 
judge should be particularly careful in directing the jury on the 
subject of damages not to use words which might tend to swell 
the amount beyond what was strictly warranted by the evidence. 
Juries are apt at times to be too well-meaning; they rem&wber that 
they personally will not have to pay the damages, and they remem- 
ber, too, that behind the defendant there is a wealthy insurance 
company.—S. J., 1934, p. 921. 





_ Lord Buckmaster and Law Reform.—Probably no two great 
lawyers could be more dissimilar in their outlook than Baron 
Parke and the late Lord Buckmaster. The former, who might be 
regarded as the very embodiment of the common law, looked upon 
any change proposed in its structure as unwarrantable, indeed, as 
almost a profane thing. Demurrers were the very breath of his 
life. Did he not on one occasion take what he called a “beautiful 
demurrer” to the bedside of a sick friend to cheer him in his lone- 
liness? Some might even apply to him the epithet which Matthew 
Arnold applied to Professor Freeman, namely, “ae ferocious 
pedent”. In saying this, we do not, of course, mean to imply that 
the Baron was not a very great judge, but it indicates his general 
outlook which was very different from that of those who, admiring 
our system of law, would, nevertheless, hesitate te claim fer it 
flawlessness. Certainly, the late Lord Buckmaster’s outlook 
differed greatly from that of Parke, in seeing that Entlish law*in 
many of its branches was susceptible of vast improvement. As he 
once said, in addressing the House of Lords, “I tell you frankly 
that I would as soon worship a gargoyle on the Cathedral of 
Notre Dame because it happened to be part of the sacred edifice, ` 
as I would pay the least respect to some vicious and distorted 
anachronism because it happens to be part of the stately fabric of 
the law”. During his life he made many efforts fo effect improve- 
ments as he deemed them; to some of these, it may be, others 
would hesitate to give a wholehearted assent, but the very fact that 
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he brought them forward showed his interest in, and desire for, 
reform to bring the law more into line with modern thought.—S. 
J., 1934, p. 885. 


Judicial precedence in Scotland.-—In his speech in the House 
of Lords last week on the thorny subject of the Judicature Bill, 
with its Proposal for the projected creation of a Vice-President of 
the Court of Appeal, Lord Wright said that the measure merely 
followed the pretedent set in the Court of Ses8ion in Scotland. 
The anatogy, however, is not quite complete. It is true that in 
Scotland each Division of the Inner House, that is, the two appel- 
late tribunals, has a president whose position is not governed by 
seniority. In the First Division, the head of the Scottish judiciary, 
the Lord President, presides, while in the.Second Division the 
Lord Juséfce-Clerk occupies the corresponding position. These 
offices, to which are attached higher salaries than to those of the 
Lords Oridinary—the latter correspond to our puisnes—are. filled 
by those who have usually been the law officers of the Crown at 
the time when vacancies in the higher judicial posts have occurred. 
The other jůdges in each of the two appellate divisions are re- 
cruited from the ranks of the Lords Ordinary in the order of 
seniority, that is, when one of the ordinary judges in either of the 
Divisions dies or retires the senior Lord Ordinary is promoted to 
fill the vacancy, but just as is the case with us when a puisne is 
called up to the Court of Appeal and madea Lord Justice, there 
are, in A, L. Smith’s famous phrase, “no more wages, you know”, 
The practice, which has become inveterate, of promoting the Lords 
Ordinary in strict order of seniority, has sometimes been criticised, 
but on the whole it has worked well, and it certainly has the great 
merit of obyiating any feeling of jealousy, if such a feeling can 
ever be harboured in the breast of a judicial personage.—S. J., 
1934, p. 905. 


The New Judges.—At long last the Lord Chancellor, having 
obtained the statutory authority to do so on Tuesday, has added to 
the numerical judicial strength of the King’s Bench Division by 
the appointment of two new judges, this bringing the number in 
this Division to a point never hitherto reached, although still consi- 
derably below what the- exigencies of business and its prompt 
despatch really demand. Asis usual when appointments to the 
Bench are in contemplation there was on this occasion the usual 
speculation regarding those whom the Lord Chancellor would 
delight to honour, but there were many who proved to be good 
prophets in singling out- Sir Walter Greaves-Lord: and W., G- 


` 
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Malcolm Hilbery'as those designated for promotion. There will 
be felt, we believe, general satisfaction in the profession as to the 
, excellence of these appointments. Each of the new judges has had 
a wide experience of most classes of litigation, and each has had 
what may be called the benefit of a judicial apprenticeship, Sir 
Walter Gieaves Lord as Recorder of Manchester, and Mr. Hilbery 
as Recorder of Margate, while the latter, as most readers are 
aware, has for some weeks past been acting as- Commissioner of 
Assize—a tempotary post which not infrequently has been but the’ 
preclude to appointment to the Bench, Both the new judges are 
still young, as judges go, which is an additional qualification whew 
the work to be got through is strenuous and exacting. There is 
certainly plenty of work waiting the attention of these new 
judges.—S.J.1935, p. 113. 


Call within the Bar—The newly-appointed King’s Counsel 
were all, as it were, formally endowed on Tuesday with all the 
attributes of their higher status by being called within the bar. 
Much of the ritual which in former days attended the transition 
from the junior to the senior bar has gone—attendance at church, 
the salary of £40, and a supply of stationery—-but there remains 
the swearing in before the Lord Chancellor in the quaint form 
that has come down from earlier times, and the perambulation of 
the courts and the call in order of seniority within the bar by the 
presiding judge. Till that ceremony has. been accomplished the 
new silk, as has been indicated, is scarcely regarded as having 
completed his initiation into his new professional status, Once 
only, so far as we can recall, did a newly-created silk venture to 
take his seat in the front row before he had been thys formally 
invited to take his place within the bar. This was in the case of 
Mr. (afterwards Lord Justice) Lush, the father of the late Mr. 
Justice Lush. For some unexplained reason it was not until some 
days after his appointment as a Q. C. that he appeared in theesilk 
gown belonging to that-rank. In this interval, and still in his 
stuff gown, and before he had been formally called wĦthin the Bar, 
he came one morning into the Court'of Common Pleas and took 
his seat in the front row.‘ Mr. Jústice Cresswell, -eaddressing 
Mr. Montague Chambers, Q.C. the counsel. on the other side, said: 
“T do not know Mr, Chambers, whether I can recognise the 
countenance of the gentletnan beside you” (Mr. Lush) Mr. Lush 
then rose and said: “I mentioned ‘the difficulty, my lord, yesterday 
to the Chief Justice, and he'said I might take my seat provisionally 
within the bar”,. On being further informed that the Chief Justice 
was.sitting in court when he said this, Mr. Justice Cresswell said,. 
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. 
“Under the circumstances I will follow the example of the Chief ` 
Justice’. Mr. Justice Willes demurred, saying, “I have not yet 
had the opportunity of inspecting the learned gentleman’s patent”, 
but on being promised an inspection of this document, the matter ' 
ended, and Mr. Lush was permitted to continue the case from the 
inner row.—S.J., 1935, p. 118. 





>» Circuit Reporis—In the old days The Times was represented 
on each circuit by a member of the Bar who contrfbuted reports of 
cases tried there, and these were often of the greatest value, for at 
that time there wasno Court of Criminal Appeal to which cases 
involving nice points of law could be brought, and it was only 
when a judge or chairman of quarter sessions saw fit to state a 
case for the Court of Crown Cases Reserved that points of law 
were broyght under review. Considerable competition was then 
observable among members of the junior Bar for these appoint- 
ments as reporters for The Times. On the Oxford Circuit 
Talfourd was for some years The Times reporter, and as one would 
expect from so distinguished a man of letters, his reports were 
always marked by clarity of expression and correctness inlaw. A 
‘contemporary noted that he obtained great credit for the impartial 
manner in which he detained the exertions of his colleagues and 
for the modest avoidance of his own name when he happened to be 
engaged in a case. Talfourd, of whom something was recalled in 
this column not so long ago, was much liked by his professional 
‘brethren, and when any of his plays was put on the stage they 
‘turned out in force to lend him their countenance and support. A 
fresh and somewhat amusing instance of this brotherly spirit, the 
present writer met with the other day inthe pages of a long 
defunct legal magazine. Among those who were, present at an 
early performance of Talfourd’s “Ion” was Serjeant Scriven, who 
explained to some of his friends that he was there not so much as 
alawyer as a literary man. Noticing a look of astonishment on 
‘their part at this statement he hastened to remind them that he had 
written a book on the Law of Copyholds’ Presumably they were 
aware of this fact, but it had never occurred to them to regard a 
treatise on copyholds and literature as interchangeable terms.— 
L.T., 1985, p. 29. 


The Bar, and the Press,—Talfourd was by no means unique in 
seeking a livelihood by contributions to the press ere success in the 
drama and then in the courts came to him; but it was long before 
the old prejiidicetwhich looked askance at any connection between 
the law and the press died out. A correspondent of The Times 
last week quoted this extract from. Spencer Walpole’s History of 
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England as illustrative of this: “Even so late as 1808 the Benchers 
of Lincoln’s Inn Made a by-law excluding all persons who had 
. written for the daily papers from being called to the Bar. More 
than twenty years afterwards a Lord Chancellor offended the pro- 
priety of his supporters and excited their animadversions by asking 
the editor of The Times to dinner. The press was regarded as a 
pestilintial nuisance which it was essential to destroy. This, 
however, was not so easy of accomplishment, and indeed not se 
many years aftet the promulgation of that taboo On press work by 
members of the Inn, several of its members were actively engaged 
in writing leaders or reporting debates in Parliament. Among 
these were Brougham and Campbell, many of whose successors 
have followed in their footsteps by scorning delights and living 
laborious days and nights in the press gallery of the House of 
Commons—a curious commentary on that early and cride attempt 
to strangle the efforts of young men who sought to eke out their 
slender incomes by contributing to the press —L.T , 1935, p. 29. 





Briefing of Counsel —Two important resolutions were propos- 
ed by Mr. C. L. Nordon at the meeting of the Law Society above 
referred to, The first had reference to the prejudice to litigants 
and solicitors in cases where counsel, duly briefed for trial of an 
action, is prevented from fulfilling his engagement owing to 

- appearance in another court. The second related to the prepara- 
tion by unqualified persons of legal instruments not under seal. 
Mr. Nordon proposed that the Council should be urged to make 
such representations as would lead to the appropriate remedy for 
the first mischief and that they should be invited to consider the 
promotion of legislation to remedy the second. There was, Mr. 
Nordon made clear when proposing the first resolution, no 
conflict between the two branches of the Profession. The difficulty 
was one which, had to be removed in the interest of the public. 
One remedy was the fixing of the date of trial. Another was the 
attachment of leading counsel to particular courts. . Again, why 
should not the courts sit continously, and thus of necessity spread 
the work? Mr. Barry O’Brien called for a first-class organiser to 
supervise the lists, who should have the personality of° a Musso- 
lini, the driving power of.a Lloyd George, and the organising 
power of an Eric Geddes. The resolution urging the Council to 
consider the matter was carried by a show of hands. The second 
resolution proposed by Mr. Nordon was also carried.—L.T., 1935, 


£. 79. 
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BOOK REVIEWS. 


Tue NEGOTIABLE INSTRUMENTS Act, ŐTH EDITION by 
K. Bhashyam and K. Y. Adiga, Advocates, High Court, Madras, | 
1935. Published by Messrs. Eastern Law House, Calcutta, Price 
Rs, 12. 


Bhashyam and Adiga’s Negotiable Instruments Act has been 
so long looked upon as the standard treatise on the subject, that 
đny detailed review of the merits of the work is uncalled for at 
this stage. It will suffice if we draw attention ‘to the additional 
feature? of the present edition. Since the appearance of the last 
edition, the Indian Reserve Bank Act has been enacted and come 
into force. It is an enactment of supreme importance and- the 
readers have to be thankful to the learned authors for giving 
a clear summary of the provisions of the Act in Appendix H to the 
work. ‘bhere are also some other minor amendments to the 
Negotiable Instruments Act which the learned authors have 
noticed and commented on, A large number of cases have been 
reported since the last edition and they have been referred to- 
in their proper places. The most marked conflict of judicial 
opinion is on the question of unstamped or insufficiently stamped 
pro-notes executed contemporaneously with the loan, whether in 
such cases, a suit is maintainable on the loans, though the notes 
may be inadmissible in evidence, If the legislature has not stepped 
in to remedy the conflict and advance the cause of justice, it is no 
matter for surprise that judges imbued with a sense of justice 
do not allow the processual law or the provisions of a fiscal 
enactment to over-ride obvious substantive rights. We venture 
to submit that it is high time that the legislature interferes in the 
matter and sets at rest the conflict not merely between the various 
High Couats but between the judges of the same High Court. 
If the learned authors have not been able to give a clear lead on 
this question at pp. CVIII to CXIII of the work, it is none of their 
fault. We commend this edition of the treatise on this growing 
branch of law for the use of judges and lawyers as an upto date 
exposition on the subject. 

e 





Tue Current Inpex, 1934, published by the Law Printing 
House, Madras. 

This is another Digest of Indian and important English cases 
reported in the various legal journals and reports. The appearance 
of similar publications will have the desirable effect of being an. 
incentive to the existing digests improving their quality and also of 
the new digests striving to compare favourably with those already 
in the field. The learned authors of the Current Index claim to. 
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- have noticed also the leading articles in the several Indian legal 
journals and also the comments appearing in them on important 
decisions. We think that these are useful features and will add to 
. the utility of the work. We however think that the authors would | 
have done better if they could have produced the work earlier 

as the legal profession would like to have a digest of the previous 
year’s cases placed hefore them as early as possible. We wish 


the venture every success. 
oe 


+» e 
ADOPTION BY A Wipow IN MAHARASHTRA AND THE JASSENT 
oF KINsMEN by A. G. Wagholikar, LL.B., Pleader, Poona, with a 
forework by S. S. Patkar, LL.B., Ex-Judge, High Court, Bombay, 
1935, Price Re. 1-4-0. 


The subject is one on which there is acute difference of 
opinion between the High Court of Bombay and the Privy Council 
and there is a legislative measure pending before the Bombay 
Legislative Council introduced with a view to override the 
decision of the Privy Council in Bhimabai v. Gurunathagauda, 
LR, 60 I.A. 25 (P.C.), where their Lordships have brushed aside 
the view of the Full Bench of the Bombay High Court. The 
< recent tendency of their Lordships ofthe Privy Council is to uphold 
adoptions from the spiritual point of view, but it is difficult to 
cay that adoptions are always made with a spiritual back ground 
and not merely from the material point of view. The questions 
involved are difficult and we have no doubt that the contribution 
by the learned author to the subject is one of great interest as 
he has discussed the texts and the decisions at great length 
and the legislators will find it useful in making up their minds. 


[END or VoLUME LA VIII.) 


THE 
MADRAS LAW J OURNAL. 


gtr iy td Be ee 





VOL. JANUARY, 1934! 4 [LXVIII. 











7 
NOTES OF INDIAN CASES. 

Karsonpas DHUNJIBHOY & Co. v. SURASBILAN RAMRIJ- 
PAL, (61933) I.L.R. 58 Bom. 200. 

This decision marks a departure from the view Held in the 

` prior cases on the question and therefore requires careful 
consideration. Shorn of unnecessary details, the facts were 
as follows:—The plaintiff and the defendant were having 
mutual? open and current accounts between them and the 
defendant sent a statement of the balance due by him to`the 
plaintiff to which the latter did not agree. The dealings 
between the parties stopped and there were no further dealings 
between them afterwards. A suit was subsequently brought 

` by the plaintiff for the balance due on the accounts treating 
the defendant’s statement as an acknowledgment and the 
question was whether the plaintifi’s suit was governed by 
Art. 85 of the Indian Limitation Act. 

The learned Judges have answered the question in the 
negative, on the ground that unless the account was open and 
current at the date of suit, Art. 85 would be inapplicable to the 
case. They have also dissented from Gonesh Lal v. Sheo 
Golam Singhi which held the other way. Once it is admitted 

. that the accounts were mutual open and current and the plain- 
tiff is suing forthe balance due, it is difficult to see how the 
article of the Act would be inapplicable by reason of the fact 
that the accqunts have ceased to be current, if the parties do 
not deal with each other or even refused to deal with each 
other afterwards. It will, of course, be different, if by, 
agreement or otherwise, a new cause of action has arisen 
between he parties, as when there has been an account stated, 
in which case the old cause of action for the balahce due ona 
mutual, open and current account is at an end and in its place, 
a fresh cause of action has come into existence which is the 
only one that can be sued on. So long as the old cause of action 
for the balance due ona mutual open and current account is not 


e 





1. (1879) 5C.L.R. 211. - 
NIC 
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legally terminated, as stated above, any action for such 
balance would seem to fall within the terms of the article, even 
though the parties might have solemnly stated that they will 
have nothing to do with each other. The learned Judges in 
the case. recognise that Gonesh Lal v. Sheo Golam Singhi 
takes the contrary view. This case does not stand by itself. 
The Madras High Court came to the same conclusion in 
Lakshmayya v. Jagannatham2 even without reference to. 
Gonesh Lal v. Sheo Golam Singhi. The whole question was 
considered with reference to the entire case-lawin Murugappa 
Chetty v. Vyapuri Chetti8 and the learned Judges came to the 
conclusion after discussing the matter, that the account need 
not be current at the date of the suit. The decision under 
notice suffers by reason of its not noticing these decisipns. On 
the other-hand, the learned Judges refer to a decision in Firm 
Gurudas Ramkoturam v. Bhagwan Das4 as supporting their 
construction. We venture to think that this case is clearly 
distinguishable as it was a suit for an account stated which is 
a distinct cause of action for which a special period of limita- 
tion is provided by Art. 64 of the Indian Limitation Act, 
and in the Punjab there is a local enactment which gives an 
extended period of six years. In this case, the original cause 
of action for the balance due on a mutual open and current 
account was terminated by the consent of parties and in its 
place, they substituted a cause of action for account stated, so 
that there was no longer the other cause of action to be sued 
on. The nature of a real account stated as giving rise to a 
fresh cause of action was pointed out by their Lordships of the 
Privy Council in two recent cases. Siqueira v. Noronha’ and 
Firm Bishun Chand v. Seth Girdhari Lal.6 
Further, if by a unilateral expression of one of the parties, 
the action can be taken out of Art. 85, limitation may have to 
run in respect of each item of the account for igs date and 
many items will become barred after 3 years from it and it 
will be contrary to the idea of a mutualaccount which proceeds 
on the basis that it is only the balance of both the accounts 
after setting off each against the other that can be sued on. 








1. (1879) 5 CLR. 211. 2. (1887) ILL.R. 10 Mad. 199, 
3. (1916) 32 M.L.J. 536. 4, A.I. R. 1922 Lah, 182: 68 I.C. 815 
5. (1934) 67 M.LJ. 103 (P.C). 6. (1934) 67 M.L.J. 110 (B.C). 
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.. .NARANDAsS SUNDERDAS v. TEJMAL BHAGCHAND, ( 1932) 
LL.R. 58 Bom. 226. 


In this case, a single Judge of the Bombay High Court 
has held that the assignee of a part of a decree is not entitled 
to execute the decree and has expressed dissent fromthe deci- 
sions qf Kishinchand Bhakat v. Gisborne 6 Co.1 and Muthiah 
Cheitiar v. Lodd Govinddoss Krishnadoss2. If the learned 
Judge had resizicted himself to saying that gn assignee of a 
fractiqnal interest in a decree is not entitled to execute in 
respect of that fraction alone, there can be no quarrel 
with the. decision. In fact, in one place, the learned Judge 
says that the application before him was for the execution of 
the decree restricted tothe interest transferred by assignment 
to.the applicant.. But the learned Judge would seem to rest his 
decision on the broader ground that as an assignee of a part 
of the decree, he was not entitled to execute the decree. 


The question reduces itself to the construction of the 
provisions of O. 21, R. 16 of the Civil Procedure Code. 
Apparently, the learned Judge overlooked that the rule provides 
for two alternatives, firstly for an assignment in writing inter 
vivos and secondly for an assignment by the operation of law. 
The construction adopted by the learned Judge that the owner 
of a fractional interest in the decree by assignment could not 
execute the decree would lead to this anomaly, that if a decree- 
holder dies and his interest vests ina number of heirs 
by reason of the assignment by operation of law, no one of the 
heirs could execute the decree as each one is only entitled toa 
fractional interest in the decree. This could nof obviously 
have been the intention of the legislature. If therefore a 
fractional assignee by operation of law could execute the 
decree under,O. 21, R. 16, there seems to be no reason why 
with regard to the other alternative in R. 16, a transferee of 
a fractional share of the decree by transfer inter vivos should 
not be equally entitled to execute the decree. This aspect of 
the question was pointed out by the Allahabad High. Court in 
Ram Sahai v. Madan Lal Kanhaiya Lals. Coming to the 
Indian decisions, they are uniformly to the effect that a trans- 
feree of a fractional interest of a decree is entitled to execute 
the whole decree under O. 21, R. 16. This is not merely the view 





1. (1889) LL.R. 17 Cal, 341. 2, (1921) LL.R. 44 Mad. 919 (F.B.). 
3. (1926)-L.L.R. 48 All. 432 at 438, 
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of the Calcutta and Madras High Courts as noticed by the 
learned Judge in the case under review, but also of the Allaha- 
bad and Lahore High Courts in their latest pronouncements. 
See Ram Sahai v. Madan Lal Kanhaiya Lali and Jaswant Rai 
v. Mt. Lajwanti? where they dissent from their prior decisions 
and follow the view in Calcutta and Madras. Coming to the 
two decisions in Ramchandra Naik Kalia v. Abdul Hakjm’ and 
Ahmad Shah v. Faujdar Khan followed by the learned Judge 
in the present case, they are clearly distinguishable. In thé 
first case, the execution was applied for only i respect of the 
fraction of the decree assigned to the transferee and not of 
the whole decree. In the second case, there was no transfer of 
the decree or any part of it, but only of the property affected 
by the decree, in which case, the provisions of O. 21, R. 16 
could not apply. Further, both these High Courts have, as 
pointed out above in their latest decisions, adapted the 
view in Kishinchand Bhakat v. Gisborne & Co.6 and Muthiah 
Chettiar v. Lodd Govinddoss Krishnadoss6. 


The learned Judge rests his conclusion primarily on the 
English decision in Forster v. Baker? which was followed in 
Rothschild v. Fishers. On a question of procedure, English 
decisions ‘will only be helpful, if they proceed to construe a 
similar provision of the English enactment. A comparison of 
the provisions of O. 21, R. 16 of the Civil Procedure Code with 
those of O. 42, R. 23 of the Rules of the Supreme Court in 
England disclose no such similarity; and the Indian provision 
was not taken from the English rule where the procedure as to 
execution has nothing in common with the Indian procedure. 
Further it is open to question whether the principle on which 
‘Forster v. Baker’ is based, namely, that piece meal execution 
of a decree is not permissible and that the decree-holder 
should ask for the whole relief in his execution petition, has 
any application to this Kan Here it has been held by all 
the High Courts thatO. 2, R. 2 of the Civil Procedure Code 
has no application to execution petitions and a decree-holder 
can apply for execution of a fraction of the relief awarded by 
the decree in each execution. See Balasubramania Chetti v. 
Swarnammal’. The English rule is also complicated by the 
great divergence of judicial opinion in that countfy as tg the 
validity of an assignment of a part of a debt. Cf. Skipper 6 
Tucker v. Holloway and Howard10 and Forster y. Baker? 
where the conflicting views have been given expression to. 








nd 


1. - (1926) I, L, R. 48 All. 432, 2. A.LR. 1928 Lah. 70.. 
3, (1913) LL.R. 35 All. 204. 4, (1919) 2L.L.J. 1. 

5. (1889) LER. 17 Cal. 341. 6. (19213 LCR. 44 Mad. 919 (FB). 
7. (1910) 2 K.B. 636 8. (1920) 2 K.B. 243. 

9, (1913) LL.R. 38 Mad. 199. 10, (1910) 2 K.B. 630. 
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Govinposs v. OFFICIAL “ASSIGNEE, Mapras, I. L. R. 57 
Mad. 931: 67 M. L. J. 167 (P.C.). TE 


The question in this case was as to the rights of the legal 
representatives of a deceased partner as against the surviving 
partners and the assets of the partnership. Their Lordships 
lay down that it is not a mere contractual right but a right of 
“property though the former have no right to every individual 
asset so as to emtitle them to interfere with the right of the 
surviving partners to deal with. and dispose of such asset. for 
the purpose of realisation. that the rights of the surviving part- 
ners are limited however to the power of realisation and that 
the former are accordingly, entitled to an accounting of -the 
assets free from the debts incurred by the latter except in so 
far as these were incurred for the purpose of the winding up 
or so far as the creditors bona fide believed that they were so 
incurred. A sale for debts incurred years after for the pur- 
poses of the business as a going joint family concern could not 
be supported on that basis. The good faith that is required on 
the part of the creditors is a good faith that the transaction is 
incident to and -for the purpose of the winding up of the. 
partnership busiriess. If the creditor could not have 
believed that the debt was incurred for the purpose of winding 
up the business but must have known that it was incurred for. 
the carrying on of the business as a joint family business he’ 
would not be protected. When that isthe real footing on 
which the. business is carried on, the minor representatives who 
are not members of the joint family by reason of the fact that 
there has been already a partition and no valid re-union 
between themselves and the other members could not be said 
to be admitted to the benefits of the parnership within the 
meaning of 5. 247 of the Indian Contract Act and be held, 
liable on that basis. eh 


.Dagu REDDI v. VENKATASUBBAMMAL, I. L. R. 57 Mad. 
979: 67 M. L. J. 721. 

The point involved was a very narrow point though of 
serious consequence to the parties viz. when thé testator’s mark 
is put by the writer at his direction, whether it is sufficient if he ~ 
writes the name of the testatrix or whether it is further neces- 


sary that he should sign his own name. Mr. Justice Sundaram 
i NIC 
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Chetty and Mr. Justice Pakenham Walsh differed on the 
point. S. 63 (a) of succession Act, isin these terms. “The 
testator shall sign or shall affix his mark to the will er it shall 
be signed by some other person in his presence or by his direc- | 
tion”, Clause (b) follows it up saying “The signature or 
mark of the testator or the signature of the person -sipgning 
for him shall be so placed that it shall appear that it was inten- 
ded thereby to give effect to the writing as a will’. If we, 
had not the light thrown on the construction of the section by 
the long course of English decisions and English practice no 
doubt much could be said on either side. But having regard to 
that practice and that course of dicisions, Mr. Justice Pandalai 
held that the signature might be in his own name or in the 
name of the testator. The names of both usually appear, thereby 
giving the will the guarantee of the signature of the agent that 
fixes the mark or signs the name of the testator. Where the 
signature of the real signatory is not given, the will loses 
certainly one of the guarantees so carefully provided by the 
section. It is desirable that that guarantee is not taken away. 
As it is, years may pass and the only thing one may have to go 
by would be the signature which necessarily should vary from 
the signature of the testator (in cases where he has one) and 
a will which is really genuine might go for want of proof. 
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BISHESHWAR PRATAP SAHI v. PARATHNATH, (1934) L.R. 
61 LA. 378: 1.L.R. 56 All. 634: 67 M.L.J. 608 (P.C.). 


In thts case, two Hindu reversioners brought a suit 
claiming under a relinquishment deed by a Hindu mother in 
possession of her son’s estate to raise an attachment in execu- 
tionofa decree against her. The first Court dismissed the 
guit holding that the relinquishment deed which was executed 
two days afterethe decree was in fraud of creditors and bad. 
It so happened that on the date the judgment was pronounced 
or the previous day, the widow died and ona review, the 
Court held that the decree being a personal decree against the 
widow, only the life interest of the widow could be sold in exe- 
cution and that interest having come to a termination the plain- ` 
tiffs were'entitled to succeed. This judgment was upheld by the 
High Court on appeal. On appeal to the Privy Council, their 
Lordships held that the review was incompetent, the ground 
alleged, viz., the death of the widow raising a new situation, 
not being a ground similar in nature to the enumerated 
grounds and restored the original judgment of the Sub-Judge. 
The point though taken in the grounds of appeal to the High 
Court was not pressed and yet their Lordships gave effect to 
it as it was a point of law and required no new evidence to 
enable their Lordships to dispose of the matter. The argument. 
that if the point had been pressed earlier the party might have 
filed an appeal against the original decree did not appeal to 
their Lordships. Apparently the Privy Council practice pre- 
vented their Lordships dealing with the judgment of the first 
Court on the merits or on the ground dealt with in the review 
and by the High Court which arose on account of the new 
situation created by the death of the widow. O. 41, R. 22, 
permits of the judgment of the lower Court being supported 
on other grounds. Again there is one circumstance not raised 
before theirsLordships, viz., that there wasno appeal against the 
order as to the sufficiency of the grounds for review, a revision 
being the, only remedy, if at all, that is available and if the 
High Court had dealt with the matter on review, there would 
have been ng appeal as a matter of right to the Privy Council. 
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. SEEO Swarup v. KING-EMPEROR,. (1934) L.R. 61 LA. 
398: I.L.R. 56 All. 645: 67 M.L.J. 664 (P.C). . mers: 


In this judgment, their Lordships have declared’in favour 
of wide powers in the High Court in dealing with an appeal 
against acquittal under the Criminal Procedure Code. There 
has been a certain amount of divergence of opinion gon the 
matter though as explained in King-Emperor v. Deboo Singhi,, 
there is little difference in principle, the differegce being in the 
manner of statement. The sections dealing with appeal no; 
doubt do not make any distinction between appeals against. 
convictions and those against acquittals but as noted by. the 
Privy Council, in addition to the ordinary advantage possessed. 
by the respondent in an appeal—the opinion in his favour of 
the trial Court which had the advantage of seeing ‘witnesses 
with which an Appellate Court should be slow to interfere,” 
there is the undoubted circumstance that the presumption -of 
innocence in favour of the accused is certainly not weakened by 
the fact that he has been acquitted at his trial. - With the right 
of the accused to the benefit of the doubt superadded, which “a. 
judgment in his favour should ordinarily give him, it would’ 
not be far wrong to say. that the Appellate Court should-not 
interfere with the conviction except in clear cases and certainly: 
not as freely as with convictions where the considerations above 
referred to must pull the other way. Their Lordships’ disap-. 
proval of some of the strong expressions used in Empress of. 
India v: Gayadin2 by Mr. Justice Straight should not blind the, 
Courts to-.the abovementioned obvious difference in the 
practical application of the rule enunciated by their Lordships.’ 


eee 


1, (1927) LL.R. 8 Pat. 496, Z. (1882) LLR, 4 All, 148, 
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= - BARABONI Coat Concern,--Lrp.'.v.’.GoKULANANDA 
Monanra THAKUR, (1933): L.R. “Ol LA. 35: LL. = of Cale 
313; 66 M.L.J. 399 (P.C.). a: 


‘In this case, there was a mining lease of ers by. the 
four co-shebaits of a deity and the suit was brought by one of 
the sh@baits for his one-fourth share of the royalties due under 

athe lease and their Lordships of the Privy Council reversed 
the judgmentsof the Courts in India and dismissed the suit ‘on 
the gsound that the suit should’ have been for the entire 
amount of the royalties and not for the share of one of the 
shebaits alone who brought the suit, though he impleaded the 
others as Parties defendants. 


The, case of co-shebaits who are in the position of joint 
managers of the properties of the deity can present no difficulty, 
and one of such managers is not entitled to sue for the- share 
of the royalty due to the deity. Their Lordships approve of 
a prior decision to that effect of the Calcutta: High Court -in 
Narendra Nath Kumar v. Atul C handra Banerjee, 


Their Lordships also base their decision ona broader 
ground, namely, that where there are joint promiseés, a ‘suit by 
one of them for his share is not maintainable, though the other 
joint promisees are made defendants. In sucha case also,.the 
suit has to be for the whole amount and, the. co- -promisees 
who refuse to join as plaintiffs may be.made defendants. 
We are however not sure whether their Lordships: meant 
to: lay down that a refusal to join ‘as . plaintiffs . cis 
necessary before the other co-promisees can .be . made 
defendants ° in the suit by one or some of them.. It 
has been pointed out in this country. that ‘a refusal by the 
other co-promisees is not a pre-requisite before one. :6É 
them can. sae on the promise., See Pyari. Mohun Bose v. 
Kedarnath Roy?, Birt Singh. v. Nawal Singh’, Peria Karuppan 
v. Velayutham Chetti4 and Rasu Mudaliar v. Veerasami Pillai’. 
It has also been held that the English rule of. practice in. this 
respect-rieed not be considered here.. See K. P. Kanna-Pisha- 
rody v. V.M. Narayanan Somayajipads and. Vaithilinga 
Padayachi'v. Vaithilinga Mudalit.. In England, the rule of 


1, (1917) 27 C,L.J. 605. ` 2, (1899): 1.L.R, 26 Cal. 409 (PB: 
„į 3.) (1898) LL.R. 24 All. 226. 4. (1906) I.L.R. 29. Mad:.302, ' 
ae (1908) 18 M,L.J. 495. | “6. (1881) .LL.R. $ Mad. 234, 
“7. (1891), LER. 15 Mad, Wis. sisted? <hr u 
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practice is so strict that a co-contractee cannot bring a suit even 
making the others parties defendants, unless he has offered 
indemnity for the costs of the latter and invited them to join as 
plaintiffs in the action and they still refused to join as 
plaintiffs. The exception to such a course is where. the 
co-contractees have disentitled themselves to sue con the 
contract or colluded with the opposite side. The English 
rule on this point will be found fully discussed by the 
Court of Appeal in Johnson v. Stephens and Carter, Limited 
and Goldingl. l l , 
The rule enunciated by their Lordships in the present case | 
that the claim has to be for the whole amount does not seem to 
be restricted to cases where originally there were co-contractees 
as in the present case, but also seems to extend to cages where 
originally there: was only one promisee and- the right subse- 
quently devolves on more persons afterwards. This question 
was discussed by the late Sir V. Bhashyam Aiyangar, J., in 
Ahinsa Bibi v. Abdul Kader Saheb? where His Lordship 
pointed out that where on the death of the promisee, the right 
devolves on several heirs even in distinct shares, none of the - 
sharers could sue for his share alone and that. the obligation 
could not be split up without the consent of the obligor. A 
similar rule has been adopted also in cases of assignment inter 
vivos and a partial assignee has been held not entitled to sue 
for his share of the debt alone as distinguished from the whole 
amount due unless the obligation: had been split up with ‘the 
„consent of the obligor or in his presence:by a suit in-which 
case alone, a suit can be brought-for the plaintiff’s share only 
by him.. See Ishwar Chunder Dutt v. Ram. Krishna Dass8} 
Sri Raja Simhadri Appa Rao v. Prattipati Ramayya4, Keshava 
Prasad. Singh Bahadur of Dumraon v.: Mathura Kuars and 
Satyesh. v. Jillar Rahman’. The observations to the 
contrary in.Gopalu Pillai v. Kothandarama Aiygr7 laying 
down that where.there was originally one promisee and the 
right devolves subsequently on more persons, any one of them 
could sue for his share alone, would seem to require reconsi- 
deration in the light of the above decisions. 


a —— 


2s 1. (1923) 2 K.B. 857. a: 

., (1901) LL.R. 25 Mad. 26, 3, (1880) I.L.R. 5 Cal. 902 (F. B.), 
(1905) LL.R. 29 Mad. 29at 36. 5. ALR. 1922 Pat. 608. - `- 

. (1917) 27 C.L.J. 438... 7; (1934) 67 M.L.J. 843, 
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- RANENDRAMOHAN TAGORE v.- KESHABCHANDÄA Crain DA, 
(1934) I.L.R. 61 Cal. 433. - Ta ilala 

One of the points considered in this’ case yas’ whether 
when an amendment of a plaint was applied for -and’ordered 
onthe plaintiff paying the costs to the defendant’ and the 
defendgnt received the costs, he could afterwards question the 
order allowing the amendment. One-of the learned, Judges 
held that, by hig conduct, the. defendant was precluded front 
questioning the order, ‘while the other sae Judge: took a 
different view. 

` The ariswer to the question is based'on the PDE ihata 
party cannot approbaté and reprobate at the same time and 
consequently he cannot take the benefit of an order to which he 
would nef otherwise be entitled and at the same time dispute the 
validity of the order. The rule has been affirmed in a number 
of cases in England and India, some of which have reference 
to amendments of proceedings as in King v. Simmonds1. What 
is however more important is the correct understanding of the 
limits of the rule. The limits of the rule have been clearly 
pointed out in Venkatarayadu v. Chinna Ramakrishnayya2 by 
Venkatasubba Rao, J., and in Ammiraju v. Kondalarayudus by 
Mr. Justice Madhavan Nair, and also by a bench of the Calcutta 
High Court in Hurrybux Deora v. Johurmull Bhatoria4. It 
may be generally stated that the rule has no application where 
the party disputing the order has received the benefit of it 
under protest. It does not alsoapply where the party claims 
the benefit that has been given to him and claims much more. 
Another instance is where the order is made up of distinct 
parts and the benefit under the order is in a part distinct from 
and unconnected with the portion sought to be questioned. 
These distinctions have been clearly brought out and illustrated 
in both the Madras cases referred to above, where the whole 
caselaw om the subject in England and India have been 
reviewed and examined by the learned Judges. 


There is also a dictum by one of the learned Judges relying 
on Sheikh Akbar v. Sheikh Khans that where the original cause 
of action is a bill or note itself and does not exist independently 
of it, the plaintiff cannot disregard the note and sue for the 


1. (1845) 7 Q.B. 289: 115 E. R. 498, 2. (1929) 58 M.L.J. 137. 
3. (1934) 68 M.L.J. 255.. -. -~ .4. (1929) LL.R. 57 Cal- 386, 
SaB (1881) LL.R. 7 Cal, 256. e g n 
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original consideration. The question did not arise in-this case 
as the promissory note was executed for the balance. due: “on 
prior dealings between the parties. If, by the above, statement, 
the learned Judge meant to lay down that if the note and loan 
are ‘contemporaneous, a suit cannot be brought for the return 
of the loan, if the note is for any reason unenforceable, the 
proposition is open to question in the light of the pronounce- 
ment of a Full Bench of five judges of the „Rangoon Hig 
Court in Maung Chit v. Roshan N. M. A. Kêreem Oomer & 
Co.1 and the’ closely reasoned judgment of the Madras High 
Court in Chinnayya Naidu v. Srinivasa Naidu® where all the 
relevant authorities have been considered. 


1, (1934) LL.R, 12 Rang, 500° ° “° * Z. (1934) 67 M. L. J. 912. 
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Maxman LAL v. SECRETARY oF STATE FOR INDIA IN 
Councit, I.L.R. 56 All. 656 (F.B.). 


The Allahabad High Court had taken in Imdad Ali Khan 
v. Collector of Farakhabadi and The Crown Brewery v. 
Collector of Dehra Dun? the view which is described in The 
Government of Bombay v. Esufali Salebhai8 as the severely 
technical view that no question of title as between the Govern- 
ement and a private party could be decided on a reference 
under the Lang Acquisition Act. This view was not accept- 
ed in “The Government of Bombay v. Esufali Salebhai8 and 
Mangaldas Girdhardas v. The Assistant Collector of. Prant, 
Ahmedabad4. The Full Bench in this case decides that that is 
not the correct view. There are two reasons given for this 
conclusion. One is that it is clearly incidental to the decision. 
of the ‘amount of compensation. Another is that the Land 
Acquisition Act contemplates the acquisition of the entire land 
and all interests in it and there is nothing against the 
Secretary of State putting forward his claim like others. The 
latter is open to question. We should rather be inclined 
to agree with the Bombay High Court in-Mangaldas 
Girdhardas v. The Assistant Collector of Prant, Ahmedabad4 
that the Act is not restricted to the acquisition of absolute 
interest and may relate to subordinate or partial interests, the 
balance being in the Government and if that fact is questioned; 
the Court may determine the question of title as necessarily 
incidental to the determination of the question of compensation. 
The only remedy of the private party is to claim under the 
Land Acquisition Act and if he fails to do so, he loses his right, 
Jogesh Chandra Roy v. Secretary of State’. Since the 
amendment of Ss. 26 and 54 of the.Land Acquisition Act 
recognising awards as decrees and the decision of the Privy 
Council in Ramachandra Rao v. Ramachandra Raos, recognis- 
ing decisions as to title as decrees open to appeal the grievance 
invélved if a decision like the above, viz., the denial of the 
remedy of appeal to the Privy Council disappears. This view 
as to the*character of the order entails the further proposition 
that the District Judge dealing with the reference is a Court 
whose dectsion would be liable to be questioned on revision. 





1. (1885) LL.R. 7 All. 817. 2. (1897) LL.R. 19 All, 339, 
3. (1909) LL.R. 34 Bom. 618. 4. (1920) LL.R. 45 Bom. 277, 
5. (1918) 29 C.L.J. 53." 
6. (1922) L.R, 491. A. 129: LL.R. 45 Mad, 320: 43 M.L.J. 78 (P.C.). 
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As pointed out by Mr. Justice Ramesam in The Secretary of 
State v. Narayanasami Chettiar1, with reference to a refusal to 
make an order under S. 49, the better view would seem to be 
to hold -that an: appeal would lie in cases where the Court 
refuses to make an award as in the present case, the order 
made being tantamount to a decree. 





e ae 
H. H. MAHARANI GAEKWAR OF BARODA v. KASTURBHAI ə 
I. L. R. 58 Bom, 729. á 


The special Bench of the Bombay High.Court holds by a 
majority of two (Justice Mirza dissenting) that the High 
Court of Bombay on its Original Side has itself the power to 
execute a decree passed by it under its Ordinary Original Civil 
Jurisdiction against a person residing outside the limits of that 
jurisdiction, provided he is within the Presidency anti that it 
can do so by the appointment of a special bailiff. The practice 
of the Court and the Original Side Rules framed by the High 
Court are held to be valid. The learned Judges however confine 
their decision to cases where the judgment-debtor is within the 
Presidency. A prior unreported ruling of Justice Crump that 
the High Court cannot issue a warrant for the arrest of a 
person in Rangoon is distinguished on that ground. The learned 
Judges specifically differ from the view of the Madras High 
Court which held against the power of the High Court under 
similar circumstances. Rajah of Ramnad v. Seetharam Chetty. 
Even in Madras the prior practice seems to have been in 
favour of such extended powers but on a full consideration of 
the relevant sections the Division Bench held on appeal 
(reversing the order of the Original Side Judge) that S. 11 of 
the Letters Patent of the High Court of 1865 which regulated 
the local limits of the exercise of Ordinary Original Civil 
Jurisdiction took away such a right though the Supreme Court 
had it. The dissenting Judge follows the Madras decision on 
this point. 7 

In both the Supreme Court Charters the clauses* relating 
to the Sheriff’s powers and duties are identical in this respect 
and under these powers the practice was legal, though neces- 





1 (1931) M.W.N. 1266, 
2. (1902) I. L. R. 26 Mad. 120, . 
* See Pages 260 and 261 of the Madras Original Side Rules (Madras Law 
Journal Edition, 1933) for the relevant Clauses re: Sheriff’s Powers and 
Duties. 


LXVIII] ‘THE MADRAS LAW JOURNAL (N.1C.). 15 


sarily used in exceptional cases. “But after the amended 
Letters Patent of 1865, such a jurisdiction is beyond the 
powers of the High Court as Cl. (11) confines the exercise of 
such powers to the local limits of the jurisdiction. That the 
local limits were and are ordinarily confined to the Presidency 
Towns is too well established to be doubted. No doubt in 
Bombay it would seem that there has been no law of the 
Governor in Council expressly defining the limits. Even in 
Madras it wowid appear to have been so at the time of the 
decisioh in Rajah of Ramnad v. Seetharam Chettyl1. We may 
however point out that in Madras the power of the Local 
Legislature under Cl. (11) of the Letters Patent has been 
exercised by a recent Madras Act (IV of 1927) (consequent on 
the inclusion of some outside area within the Municipal limits 
of Madrts). At any rate in view of Madras Act (IV of 1927) 
the: attempted ground of distinction relied on by the majority 
view of the Bombay Court cannot avail in Madras. It may 
also be noted that both the Madras General Clauses Act (I of 
1867 and I of 1891) contain statutory recognition of the area 
of the local limits of the Ordinary Original Civil Jurisdiction 
of the High Court in contradistinction to that of its extra- 
ordinary civil jurisdiction. Vide definition of «Towns of 
Madras” and “ Presidency Town”. See also Act XV of 1919 
(Calcutta) which defines similarly the local limits for the 
Calcutta Court. It is also true that so far Calcutta is concerned 
Cl. (11) of the Letters Patent expressly refers to the limits 
fixed by the proclamation of the Governor-General in Council 
dated 10th September, 1794, and there can be no ambiguity 
as in the cases of the other two Courts. However, even in 
Bombay Court numerous decisions on the construction of 
Cl. (12) of the Letters Patent have proceeded on the assump- 
tion that the local limits of Ordinary Original Civil Jurisdiction 
area confines to the Presidency Town Area. Even the Imperial 
Acts have tacitly assumed the same. Vide General Clauses 
Act (X of 1897), S. 3, Cl. (41). See also S. 57 of the Indian 
Succession Act (incorporating the sections of the Hindu Wills 
Act of 1870). 

In viéw of the above considerations the Full Bench 
Decision may require re-consideration. 








‘1, (1902) I. L. R. 26 Mad. 120, 
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KILACHAND Devcuanp & Co., LTD. v. AJUDHIA PRASAD 
SUKHANAND & Co., I. L. R. 59 Bom. 10. 


This decision holds. that the Bombay High Court kas 
jurisdiction to punish a person for contempt of its orders, even 
when he is residing out of the local limits of its ordinary 
original civil jurisdiction. Even if the person is not a party 
to any suit or proceeding before the Court, he is still amenable 
to its jurisdiction. Cases of execution of orders in civil pro-* 
ceedings are to be distinguished from cases of cofitempt of Court 
which are criminal in their nature. The Madras High’ Court 
distinguished the latter class of cases as not coming under 

(11) of the Letters Patent. See Rajah of Ramnad v. 
Seetharam Chetiyi. Thematter was discussed by Rankin, C. J., 
in Salamchand Kannyram v. Joogul Kissore Ramdeo?, where 
however it is pointed out that apart from the existence of the 
power, the question of machinery to carry out its orders is a 
factor to be borne in mind. In the present decision, the Court 
holds that the order can be executed by reference to S. 36 of 
the Civil Procedure Code. The jurisdiction is not confined to 
even the limits of the Presidency of Bombay but any person 
. who is in British India is amenable to the Court. Even 
when a person was resident in a Native State it was held in 
Harivallabhdas Kalliandas: v. Utamchand Manikchand3 that 
a notice of motion for contempt can be served on him at 
any rate with the consent of the sovereign of the Native 
State, and an order can be passed against the delinquent person, 
though of course the problem of GIO KANE the order wasa 
different matter. 


1. (1902) I. L. R. 26 Mad. 120. 
2. (1927) I. L. R. 55 Cal. 777. 
3. (1870) 7 Bom, H. C. R. 172, 
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SHIVASHANKAR Das v. Yusur Hassan, (1933) ‘T.L.R. 56 
All. 791. 

The question in this case is the familiar one, more, however, 
with reference to Art. 182, viz., whether the particular execu- 
tion application is one in continuation of a previous execution 
applicaion or a fresh application and as such barred under 
S. 48, Civil Procedure Code. Courts have taken a certain’ 
amount of liberty so as to-work out justice, in the circum- 
stances of individual cases provided that the relief is not 
an entirely new one vis.: Chhattar Singh v. Kamal Singhi, 
Ratj Nath v. Ram Bharos?, Chalavadi Kotiah v. Poloori 
Alimelammah3 and Rentala Veerragu v. Kuruvella Subba- 
rayudu4, e.g., for attachment and sale of properties whereas the 
previouseéxecution petition was for arrest Cherathi Amma v. 
Raman Nair> or for attachment of entirely new properties 
Venkatappiah v. Jagannadha Raos, Chelavadi Kotiah v. Poloori 
Alimelammah’, Suraja Venkata Narasimha ~Appa Row `v. 
Nanduri Vencata Subbarayudut and Jeewandas Dhanji v. 
Ranchoddas Chaturbhuj8, though the petition might have been 
struck off and provided further that the previous application- 
has not been abandoned. Maharaj Bahadur Singh v. A. H. 
Forbes, In this case from the dissimilarity of the relief in 
the first application and the subsequent application abandon- 
ment of the original application was inferred by the Privy 
Council. A defective application may be amended so as to make’ 
available to defeat limitation. Tandavamurti v. Durgambat, 
The amended O. 21, R. 17 gives the benefit of the amendment 
retrospectively. A mere application for transfer of a decree 
or even of an application for execution is not an ‘application’ 
for execution Khetpal v. Tikan Singh and Jeewandas Dhanji 
v. Ramchoddas Chaturbhuj8 but if application for execution 
is properly transferred to another Court, e.g., by operation of 
S. 63, Civil Procedure Code, it will be a continuation of the 
old application Rentala Veerrazu v. Kuruvella Subbarayudus, 
Raij Najh v. Ram Bharos? is a somewhat extreme appli- 
cation of the doctrine. A decree was sent to the Collector 
for executjon. The judgment-debtor applying for time, 
the Collector granted it and returned the decree to the Court. 


1. (1926) LL.R. 49 All. r Ae B.). 2. (1927) LL.R. 49 All, 509. 
3. (1907) LL.R. 31 Mad. 7 4. (1921) 41 M.L.J. 378. - 
5. (1905) 15 M.L.J. rae : EAT 12 M.L.J. 24. 
7. (1910) 8 MLL,T. 367. 1910) PE 35 Bom. 103. 
9. (1929) 50 C.L.J. 345: ALS, 184 E 
10, A.1.R. 1928 Mad. 1154. (1912) Te 34 All. 396, 
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After the expiry of the time, the decree-holder asked the 
decree to be sent back for the execution to be continued. The 
Allahabad High Court held that the application was not a 
fresh application in the circumstances. Ram Sarup v. Dasrath 
Tiwaril is a case of restoration of application dismissed for 
default in payment of process fee. (For an analogous case 
see Ramanuja Aiyangar v. Narayana Aiyangar?. ) Whether, 
the procedure of restoration is applicable is another question. 
In this case, the decree was a decree for sale. Partof the 
properties were ancestral and the decree as to them had 
to be executed by the Collector; part was non-ancestral and 
to that extent it could be executed by the Court which 
passed the decree. In the application for transfer which 
was headed as an application for execution, in thg prayer 
column there was a statement that if the properties sought to 
be sold by the collector proved insufficient, that the decree- 
holder would ask the Court to proceed against the other 
properties. After the ancestral properties were sold and the 
decree was returned, the decree-holder asked the Court to 
proceed against the non-ancestral properties. The question 
was whether this application could be considered as a 
continuation of the old application or was a new application. 
Sulaiman, C.J., regarded the note in the application not asa 
prayer proper for execution coupled with an application to 
postpone the carrying out of it but a mere expression of a desire 
to apply for execution, in future, if the decree was not fully 
executed by the means adopted, whereas the other Judges 
were of opinion that it was the former. The decree being a 
mortgage decree, there was no question of non-specification of 
properties sought to be proceeded against or failure to apply 
for the appropriate relief. No preliminary attachment was 
necessary in the case. The only step that had to be taken by 
the Court was sale. Though prima facie one should pe inclined 
to agree with the Chief Justice and that would have been 
undoubtedly the correct view if:the decree was a mere money 
decree, having regard to the special circumstances referred to, 
it could not be stated with confidence that the decision of the 
majority is wrong. In effect, the application was an applica- 
tion with two prayers—frst, a prayer for transfer of the 
decree, second, a prayer for execution, in the event of the 





(1911) LL.R. 33 All, 517 (F.B.). 2, (1895) ILL.R. 18 Mad. 374. 
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first method proving insufficient to secure satisfaction of the 
decree. 





GAEKWAR BaropA STATE RAILWAY v. HABIBULLA, 
(1933) I. L. R. 56 All. 828. 


Three points arose in this case, first whether a decree 
could be passed in a British Indian Court -against a non-resi- 
dent foreigner merely on the ground that the gause of action 
arose within the jurisdiction of the Court, (7) whether such a 
decree could be passed against the Baroda Railway which 
was owned by the Gaekwar, having regard to S. 86, Civil 
Procedure Code, (iii) whether there could be a waiver of the 
objection. 

As gégards the first question, the Faridkote case is conclu- 
sive that such a judgment has no validity in a foreign Court 
but that case is no authority on the question as to the validity 
of the judgment in a Municipal Court. While there may be a 
presumption that the legislature does not ordinarily go against 
the rules of international law, it isnot invariably the case and 
if the rule is clear it is binding Ex parte Blain In re Sawersi, 
Tadepalli Subba Rao v. Nawab Sayed Mir Gulam Allikhan of 
Banganapalli2, Srinivasamoorthy v. Venkata Varada Aiyangars, 
V. E. Smith v. The Indian Textile Company4 and Gurdyal 
Singh v. Raja of Faridkot. Its validity in foreign Courts is 
quite a different question from its validity in the Municipal 
Courts. Shaik Atham Sahib v. Davud Sahibe. It will be then 
a matter for consideration whether the legislative body that 
made the rule has authority to bind the foreign country and 
whether even if it had, it has exercised the power. The Aus- 
tinian conception of sovereignty might require that the supreme 
legislative power should vest either in the British Parliament 
or the Crown even in respect of the Protected Native States. 
But this lige so may Austinian implications of sovereignty 
would seem to be opposed to facts. Duff Development Co. v. 
Kelantan Government? and Statham v. Statham and the Gaek- 
war of Barodas. 

The other questions dealt with in the judgment are of 
much greater difficulty and with respect, the judgment on these 





1, (1897) 12 Ch, D. 522. 2, (1905) LL.R, 29 Mad. 69, 
3 (1905) I.L.R. 29 Mad. 239. 4. (1927) I.L.R. 49 All. 669, 
C1804) LR. 211A, 171: LL.R. 22 Cal. 222: 4 M.L.J. 267 (P.C). 
6. | (1909) I.L.R. 32 Mad, 469. 7. (1924) A.C. 797, 
8 (1912) P. 92, 
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points is of doubtful correctness. The British Courts have 
recognised these states as sovereigns and have applied the 
“general rule applicable to foreign sovereigns in Statham v. 
Statham and the Gaekwar of Barodal and see also Duff 
Development Co. v. Kelantan Government? and ‘Mighell v. 
Sultan of Johore3. Mr. Justice Rachpal Singh igcuriam 
states that the Princes are liable to arrest which is opposed to, 
S. 86. Even apart from it, the fact that S. 86.permits a suit 
with the consent of the Government of India, cannot justify a 
suit against the property of the Gaekwar on the ground that in 
respect of it heis a corporation sole. Departments would 
seem to possess some such status under the Civil law. 
But they have no such status under, the English law or 
under the rules of law recognised in the Nativée States. 
If the Railway was really a company or corporation, the 
judgment of course would be right but then it would be right 
without reference to any question as to the status of the 
Gaekwar as a sovereign state. The agent may perhaps also be 
sued [see Indian Contract Act, S. 230 exception (3)] on 
the ground that the principal cannot be sued. See also 
Kershaw v. Matthews4. The business is not an entity 
recognised by Indian law. To attempt to reach the foreign 
ruler through the business as a corporation is to get round the 
law it. Coming next to the question of waiver by sub- 
mission, there seems to be a difference of opinion on: the 
point, the Madras High Court taking the view that there 
cannot be a waiver Narayana Moothad v. The Cochin 
Sircarš the other Courts holding the contrary view Chandulal 
Khushalji v. Award Bin Umar Sultan Nawaz Jung Bahadurs 
and Maharaj Bahadur of Rewa v. Siva Saranlalt, The 
English cases are clear that the privilege of foreign states can 
be waived. The view of the Madras High Court is based on 
the ground that S. 86 is a special legislative provisien and the 
rule of waiver which is a part of the general rule of private 
international law cannot apply to such a legislative provision. 
On the opinion expressed in this case on the scope of S. 86 
consistency would seem to require concurrence with that view. 





. 
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1. (1912) P. 92, 2. (1924) A.C. 797, 
3. (1894) 1 Q.B. 149. , 4, (1826) 38 E.R. 259. 
5, (1915) LL.R. 39 Mad. 661. 6. (1896) LL.R. 21 Bom; 351, 


7. (1921) 6 P.L.J. 185, 
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< JAGATCHANDRA DE v. ABDUL RasuHip, (1934) I L. R. 
62 Cal. 75. 

This decision illustrates one of the seos A 
of defectively framed mortgage suits where there are more 
mortgages on the property than one. There were two mort- 
gages on the same property. The second mortgagee brought 
his suif on the mortgage making the mortgagor alone defendant 

“to the suit. When the suit was pending, the first mortgagee 
brought a suit ôn his mortgage impleading only the mortgagor 
as defendant, as he was not aware of the existence of the 
second mortgage. The second mortgagee obtained his decree 
and sold the property in execution of his decreé before the 
first mortgagee obtained the decree in his suit ; and the purchaser 
obtained.possession of the property. Subsequently, the first 
mortgagee in execution of his decrée purchased the property 
and when he went to take possession he was resisted by the 
purchaser in the second mortgagee’s suit and he afterwards 
brought a suit for possession against’ such purchaser. Unfortu- 
nately by this time, a suit on his own mortgage had become 
barred by limitation. The learned Judges under these circum- 
stances held that the first mortgagee had rio remedy either to 
get his money or to obtain possession of the property; but they 
were alive to the hardship of the case ‘rand denied to the 
successful defendant his costs. 

That the first execution purchaser under such circumstances 
is entitled to possession and that the later purchaser in execu- 
tion cannot oust him unconditionally seems to be the view, not 
only of the learned Judges in this case, but also of two Full, 
Benches of the Madras and Allahabad High Courts in 
Nagendran Chettiar v.'Lakshmi Ammali and Ram Sanehi Lal 
v. Janki Prasad2. It isalso clear that, under these circumstances, 
the purchaser in the first mortgagee’s suit can again bring a 
suit on his mortgage against the first execution purchaser as 
lai¢ down*in this case and Venkat Reddy v. Kunjappa Goundans 
and, Chandramma v. Seethan. Naidu4. Whether this is his. only 
right isa matter on which there is some difference of opinion; 
as very often this right is illusory as more than 12 years-would 
have elapsed before this suit, from the date when his mortgage 
amount ‘became due. The learned Judges i in this case seem to 
have taken the view that a second suit on his mortgage is his 
omy right and that if- it is barred, he has no remedy. -~ . 


© (1933) LL.R. 56 Mad, 846. > 2. (1931) LL.R:53 All. 1023. 
3. (i925) TL.R.47 Mad. 551: 46 ML. J. 391, 4. 1931) 6I ML LJ. 316. 
NIG ao ae 
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. Thè Madras High Court seems to have taken a bold line 
in Sambasiva Aiyar v. Subramania Pillail with a view to 
relieve the hardship and held that the first mortgagee purchaser 
gets another cause of action when possession is resisted by the 
prior purchaser in execution of the second mortgage decree 
and that the latter can still be compelled to pay the amount 
due on the first mortgage on the property as a condition of his 
retaining possession. of the property he purchased. In coming’ 
to this conclusion, the learned Judges have followed Babu Lal 
v. Jalakia2 which, however, has not been followed later even 
in Allahabad in Lachmi Narain Das v. Hisdey Norain3 and 
Ram Sanehi Lal v. Janki Prasad4. The reasoning of the learned. 
Judges of the Madras High Court may go against the decision 
of the same High Court.in Chandramma v. Seethan, Naidu 
but the learned Judges in the latter cases have themselves 
dissented from Jugdeo Singh v. Habibullah Khans, Birinchi 
Singh v. Sarado Prasad Mukherjit and Ram Prasad v. Bhikari 
Das’. The law on the point cannot, under the circumstances, 
be said to be clear; but. if the view of the-learned Judges in 
the latest Madras case of Sambasiva Aiyar v. Subramania 
Pillail is affirmed, it will certainly have advanced the cause of 
pene, 


: The point of lis pendens referred to on page 78 of the 
report of this case as between prior and later purchasers in 
different mortgage suits is also far from being clear, as may be 
seen from the conflict of judicial opinion on the point in Ram 
Sanehi Lal v. Janki Prasad4, Chinnu Pillai v. Venkatasamy 
Chettiar® and Chinnaswami Padayachi v. Darmalinga Pada- 
yachito, “Lf the rule of lis pendens applies to such cases it may 
be that only the later purchaser in exécution will get the 
equity of redemption, because the prior purchaser would have 
purchased when the lis of the other mortgagee is pending 
which will continue in the case of mortgage’ suits till the 
execution sale of the mortgaged properties and will ‘not 
terminate with the decree as in other cases. Ramasami 
Aiyangar v. Govinda oo and Bepin AAN a v. rro 
Brata Bose:12 


4 





1. (1934) M.W.N. 1233. 2, wan 14 A.L.J. 1146. 

3. (1926) 24 A.L.J. 661. 4.. (1931) LAR, 63 All 1023. 

5. (1931) 61 M.L.J. 316, 6. (1907) 6 C.L.J. 6 

7 GAK 3 Pat. 114. 8. (1903) LL.R. 36 Al 464. 
9, (1915) LL.R. 40 Mad. 77: 30 M L.J. 347. 


ve 10. (1932) LL.R. 56 Mad. 115: 63 M,L.J. 394. ; 
11. (1916) 31 M.L J. 839. 12, (1921) 26 C.W.N. 36.. 
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DEvr DEON v. GOPAL Das MATERA BAS, (1934) IL L. R. 
16 Lah. 7.. 

In this case, it has been held that in a suit for account by 

a principal against his agent, a decree cannot be passed in 
favour of the defendant agent, if the balance of account turns - 
out ap investigation to be“in his favour. In coming to this 
conclusion the learned Judge has followed prior decisions of 
_that High Court in Jowahar Singh v. Hagia Malt, Gulam 
Qutab-ud-din Khan v. Mian Faiz Baksh? and Hanuman Baksh 
v. Balmukand3. ‘There is also another decision of the same 
High Court to a similar effect in Kesho Ram v. Joti Sarup 
Goelat. 

We however venture to submit that all these decisions are 
‘based oñ a misapprehension. It is no doubt true that an agent 
-cannot sue his principal for an account in the absence of 

exceptional circumstances. But it is quite a different matter, 
as to what the true nature ofa suit for account is and to 
what relief the respective parties are entitled in a properly 
framed suit for account. It was pointed out by Lord Hob- 
house in delivering the judgment of the Privy Council in 
Hurrinath Rai v. Krishna Kumar Bakshi’ that in a suit for 
account, the defendant would be entitled to judgment, if the 
-balance of account was found to be in his favour and it 
may be noticed that it was the case of a principal suing for 
account against his agent. After this expression of opinion 
of their Lordships of the Privy Council, it would be needless 
to multiply authorities on the point. It may however be 
noticed that this view of their Lordships was followed in 
another case between the principal and his agent in Ramalinga 
Chetti v. Raghunatha Rau8 where the learned Judges say that 
it is consonance with the English rule on the point. A similar 
view was taken in Parmanand v. Jagat Narain? on. the 
question; eand it was followed in Ram Charan v. Bulagi8. A 
single Judge of the Madras High Court declined to follow 
Parmanqnd v. Jagat Narain? but his decision has been over- 
ruled in Annu v. Somasundara’ where all the cases have been 





K 1. oe: . R. 1899, 
2. (1925) 78 I.C. 959: A.I.R. 1925 Lah. 100. 
3. ar a 04 L.C. ae TALR ries Lah. 701. 
LR. 19. h. 619: 140 


4. 32 LG. 15. 
5. (1886) L. R. BIA 13 LLR 14 Cal, 147 at 153 (P.C). 
6. (1897) IL.R. 20 Mad. 
7, (1910) LL.R, 32 All, 525, 8. (1924) 'LL.R. 46 All, 858. 
9. (1930) LL.R, 54 Mad, 654: 62 M.L.J. 45. 
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teviewed and it has been held following the English rule that 
in a suit for account by a principal against his agent, a decree 
can be passed in favour of the defendant, if the balance of 
account should be found: 4 to bg in favour of the agent on 
investigation. 





e 
Tare MUNICIPAL CORPORATION OF THE CITY oF BOMBAY, 


‘v. THE SECRETARY OF STATE FOR INDIA IN CopNCcIL, 1. L. R. 
‘58 Bom. 660. ° 


` This interesting judgment deals with a number of ques- 
‘tions of importance. One of the questions discussed is as 
regards the enforcibility of a contract made by the Corporation 
‘of Bombay which did not comply with the statutory formalities 
as to the manner in which a contract’ by the corporation 
‘should be made. “The judgment holds that such an agreement 
“cannot be enforced at all and that it is not merely a voidable 
‘contract at the option of the mutuality alone but it is totally 
‘bad on the ground of want of mutuality. The distinction 
-between cases of executed and executory consideration as 
regards the enforceability of such contracts is not recognised 
‘on the ground that it is irreconcilable with the judgment of the 
‘House of Lords in Young & Co. v. Mayor’ &Co. of Royal 
Leamington Spat which is applicable to statutory corporations, 
‘On the further question as to whether a relief could be granted 
on the basis of quantum meruit there is a conflict of opinion 
in the decisions of Courts as also on the question whether 
‘S. 65 of the Contract Act is applicable. 
i See for instance Mahomed Ebrahim Molle v. Commis- 
sioners of the Port of C hittagong?, Municipal Council of 
-Tiruvarur v. Kannusami Pillais, Prem Dass v. Charan Dast 
and Arunachala Nadar v. Srivilliputtur Municipal Council.s 


: -IÈ may be mentioned that the recent amendment of the 
law in England, vide the Local Government Act of 1933 has 
‘to a large extent nullified the effect of Young’s casel and asa 
result thereof ‘the rule in Lawford v. Billericay Rural pret 
‘Councilé has larger scope for operation.. 


EATE : 





(1883) 8A. È. 517.. -(1926) LL.R. 54 Cal, 189, 
ee ee. (1929) TLR: 53 Mad. 582: 58 M.L.J. 377. - 
42:8. Ir R1929 Lab. 362, ` © 5, (1934) ML. 38. 


_ 6; - (1903) 1K: B. 772, 
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Lacumi CHAND SUCHANTI v. Ram PRATAP CHOUDHRY, 
I. L. R. 14 Pat. 24 (F.B.). F 
This judgment deals with the construction of S. 138 of 
the Bihar and Orissa Local Self-Government Act and the rules 
framed thereunder and whether they operate to oust the 
‘jurisdigtion of the Ordinary Civil Courts to try election petitions. 
The Act contemplates that the Local Government should frame 
rules to determine the authority who shall decide disputes 
relating to elections. The enactment however uses the language 
“Tt shall be lawful for the Local Government to frame rules, 
etc.”. The rules actually framed did not however set up a 
tribunal to try élection petitions and prescribe the machinery 
for the same. A limited and residuary power of decision was 
given tothe District Magistrate with respect to disputes arising 
under the rules. In this state of affairs, the question raised 
and discussed was as to whether the subject had a right of 
action in the Ordinary Civil Court. The judgment holds that 
he has such a right to resort to Civil Court to vindicate his 
statutory rights (even where they are not pre-existing ones 
tinder the common law as in this case) unless and until the 
authority empowered to do so has set up the contemplated 
special tribunal. Once the special tribunal is set up, the remedy 
is no doubt exclusively that provided by the Statute and the 
rules and the common law remedies are not concurrently 
available. Even if the tribunal neglects to function, it is 
doubtful if the Civil Courts can give redress independently. 
But so long as the tribunal itself is not set up it must be taken 
that the right created ‘by statute is not to be left without 
redress at all when it is infringed. 


The well-known classification of three types of cases by 
Justice Wills in Wolverhampton New Waterworks Co. v. 
Hawkesfordi is the leading decision on this aspect of the 
mafter buf really there is a fourth class of cases as the present 
decision shows, which must be provided for by a temporary 
remedy in the Civil Courts at any rate until the full legislative 
scheme is established and set up and starts functioning. It is 
also well-established that the words “It shall be lawful which 
are no doubt prima facie only permissive and which merely 
confera -facultyor_power,.may in -certain.-circumstances be 





-L7 1° (1859) 6 C.BIN.S. 336: 141 E.R. 486, ~ 
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deemed to be really mandatory in character and operate to 
impose a duty as well, to exercise that power. The power may 
“be conferred with such a duty either because of something in 
the nature of the thing empowered to be done or in the object 
for which it is done or in the conditions under which it is to 
.be done or in the title of the person or persons for whose 
benefit the power is to be exercised. 

See The King v. Havering Atte Bower.1 A 

The establishment of a tribunal for public bemefit is 
essentially one such circumstance which may be sufficient to 
convert the power into one of a fiduciary character and coupled 
with a duty to exercise it within a reasonable time. It could 
have hardly been the intention of the legislature to create rights 
and provide for a mere option to the Local Governmfant to set 
up a tribunal to give relief when the rights are denied or 
prejudically affected. Either the Ordinary Civil Courts must 
be deemed, by implication, to have jurisdiction to protect such 
rights, or the statutory tribunal must have been contemplated 
as one to be set up forthwith and to function accordingly. In 
the circumstances, the Full Bench rightly holds that the juris- 
diction of the Civil Courts must be deemed to have been 
properly exercised. 


The question may arise whether even the neglect or 
refusal of the special tribunal where thére is one, will give a 
jurisdiction to Civil Court to act in such cases. On this point 
the decisions are not quite uniform. See in this connection 
Nataraja Mudaliar v. The Municipal Council of Mayavaram2 
and Sarvothama Rao v. Chairman, Municipal Council, Saidapet.8 





ds 1. (1822) 5 Band Ald. 691, 
2, (1911).1.L, R. 36 Mad, 120: 21 M.L. J. 878. 
3. (1923) LL.R. 47 Mad. 585: 45 M. L. J. 23. 
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` Bencat NAGPUR Ratiwdy Co., Einen A BATAN 
Raiga, (1934) I. L. R. 62 Cal. 175. > es Ce 


The learned Judges have, in this case, followed the view 
held in Calcutta that interest is payable for the’ unlawful 
detention of a debt. It will be noticed that on this point there 
is a marked conflict of opinion between the Madras, Patna arid 
«Lahore High Courts on the one hand, see Nanchappa Goundan 
v. Ittichathara Mannadiar1, Raja Ram Doss Bavaji v. Krishna 
Chendra Deo Garu2, J. H. Pattinson v. Srimati Bindhya Debis 
and Kripal Singh v. Jiwan Mal4, where it has been held that 
as a general rule interest is not payable merely for detention 
of money apart from the provisions of the Interest Act and 
the Calcutta High Court on the other, where it has been held 
that interest can be awarded by way of damages even im such 
cases under S. 73 of the Contract Act. See M ohamaya Prosad 
Singh v. Ram Khelawan Singh Thakur5 and Kshetra Mohan 
Poddar v. Nishi Kumar Sahas, following Surja Narain 
Mukhopadhya v. Pratap Narain Mukhopadhyat. The decisions 
in Allahabad do not seem to be uniform as may be seen from 
Lalman v. Chintamani8, Jwala Prasad v. Hotilal8, Anrudh 
Kumar v. Lachhmi Chandio and Abdul Jalil v. Mohammad 
Abdul Salamıı. In circumstances similar to those of the case 
under notice, the Allahabad High Court has awarded interest 
in District Board, Allahabad v. Baijnath Prasadi2. In Bombay, 
also, the matter does not seem to be clear. In Sannadanappa 
v. Shivbasawals the learned Judges were inclined to adopt the 
rule in Calcutta that interest could be awarded by way of 
damages and that under Hindu Law, as between Hindus at 
any rate, interest could be awarded, while in A. M. Campbell 
v. Williams Chard & Co.\4, there was an inclination the other 
‘way. This conflict is not a little due to the “ gross injustice ” 
of not allowing interest on plaintiff’s monies unlawfully 
‘detained by the defendant, injustice which all the membérs of 
House of Lords fully realised in London Chatham and' Dover 


1, (1929) LL.R. 53 Mad. 549: 59 M.L.J. 358. 2. (1933) MLJ. h 
3, (1932) LL.R. 12 Pat. 216. 4, (1927) LER: 8 Lah, 524; °°" 
‘8, (1911) 15 C.L.J. 684. 6. (1917) 22 C.W.N. 488.0008 
7. (18995 LL.R. 26 Cal. 955, .. 8. (1918) LL.R. 41 All, 254, - 
9, (1924) LL.R. 46 AIL 625, 10, (1928) LL.R. 50 All, 818, 
“1h ALR. 1932 All. 505. 12, ALR, 1934-All 458 - 
13 


| (1907) LL.R. 31 Bom, 354 ` 14 ALR. 1924 Bom. 131, 
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Railway Co. v. South Eastern Railway Co.1 but felt themselves 
powerless to remedy by reason of the long course of decisions 
in England, though they admitted that the reasons given for 
the rule were unsatisfactory. The view of the Calcutta High 
Court has therefore the merit of advancing justice which their 
Lordships in the House of Lords would like to have adyanced 
following the earlier decisions of Lord Mansfield in Eddowes s 
v. Hopkins? and of Best, C. J., in Arnott v. Redfern’. It may 
be of interest to notice that according to the law of Scetland, 
interest is due in all cases from the date of demand or request. 
See per Lord Shand in London Chatham and Dover Railway 
Co. v. South Eastern Railway Co.1. 





_ SURENDRANATH De v. Manowar De, (1934) LLR. 62 
Cal. 213. 


This decision brings out clearly the retrospective effect of 
provisions regarding registration of partnerships under S. 69 
of the Indian Partnership Act of 1932 and requires careful 
notice. The contract sued on was made before the provisions 
in the Act regarding registration of partnerships came into 
force, but it was. sued on after their coming into effect; and 
the learned Judges have dismissed the suit as the partnership 
was not registered under the Act. As the learned Judges have 
pointed out, both by reason of the fact that the enactment 
itself allows a period of time before those provisions can 
come into force and because the nature of the provisions is 
processual, the rules relating to registration of partnerships 
in the Act have been held to be retrospective in their operation. 

But the dismissal of the suit under such circumstances 
-seems to impose greater hardship than could have been con- 
templated by the legislature, having regard to the object of 
‘those provisions. The object of the registration of partner- 
ships has been said to be to protect innocent third persons 
dealing with a partnership from the denial of the partnership 
itself and from the substantial members of the firm denying 
that they were partners at all and evading liability for their 
‘just debts. See para. 18 of the Report of the Expert Select - 
Committee on the Indian Partnership Bill. Under similar 





l- fame A.C, 429 at 443. 2. (1870) 1 Douglas 376: 99 E.R: aa 
3, (1826) 3 Bing. 353; 130 E.R, 549, 
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circumstances, in England the suit would not have .been 
dismissed, as the Court itself has power to grant relief against 
the disability imposed by the Act under certain conditions 
under the provisions of 8 (1) proviso (a) of the Registration 
of Business Names Act of 1916 on which the provisions of 
the Indian Act have been based, though they are not identicial. 
it has been held in England that such relief may be granted 
pending a suit. See Hawkins v. Duchel. Such an order 
may be made by. the Court even after judgment on the 
contract and pending an appeal and relief granted under 
such an order has all the results of a registration, as if it had 
been originally made. In re Shaer2. Ignorance of the rules 
requiring registration by. the members of the firm has been 
-held to he a ground for such relief by the Court. Weller v. 
Denton3. The omission of these provisions of the English Act 
which in other respects are more stringent than the Indian Act 
is, we believe, responsible for the result that a suit under such 
circumstances has to be dismissed. It is therefore for the 
legislature to see whether -the Indian’ Act has not got to be 
amended in this respect, on the lines of the English statute. 


In the meanwhile, it has to be seen whether under the 
Indian Act as it stands, the registration of the firm is apre- 
requisite to the suit or may be effected even pending the suit. 
This is a matter depending on the. right construction of 
S. 69 of the Act. In matters not affecting the jurisdiction 
of the Court, as for instance in the case of obtaining the 
leave of the Court which appointed the receiver, for bringing a 
suit against him, ithas been held that such leave can be obtained 
even after suit. See Ammukuity v. Manavikramant. It must 
however be noticed that under the Statute of Frauds, the 
written memorandum required by, the statute must be one 
existing at the date of the action and not one that may come 
into existence pending the action. See Lucas v. Dixon’. Having 
regard to the line of reasoning adopted by Mc. Cardie, J., 
in Hawkins v. Duchel in the absence of provisions correspond- 
ing to those of 5. 8 (1) proviso (a) of the English Act, the 
registration of the partnership pending the suit may, not save 
that suit. 





l. (1921) 3 K.B. 226. 2. (1927) 1 Ch, 355 (C.A). 
3. (1921) 3 K.B. 103. 4, (1920) LL.R. 43 Mad, 793, 
5, (1889) 22 Q.B.D, 357, 
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r “Mouser 6 Co..;v. "GHANSHYAMDAS: JORNADAS | PR) 
1. L. R; 62 Cal. 223. . 


This’ is perhaps the first case to get into. the reports 
where a settlement was forced on the parties by the strong 
language of the presiding officer during the course of the trial, 
‘threatening to prosecute a party or his witnesses if hg should 
go-on with the suit and lead evidence; and His Lordship set 
aside the compromise arrived at under such, circumstances, 
under the inherent powers of the Court. The learned Judge 
regrets that the application to set aside the compromise 
decree was not made before the same Judge who. made the 
strong remarks; but it is doubtful whether in ‘those circum- 
stances the application have been made at all. The learned 
Judge would seem to suggest that the counsel, whta he was 
being intimidated into compromising the suit, should have 
protested and gone on with the suit and that the counsel’s 
being intimidated does not reflect credit on the member of 
‘the bar. - It is-not difficult to imagine the-results of any such 
‘protest if entered before a strong Judge.-Experience shows 
that counsel will not venture to swear to affidavits as to what 
passed in Courts, even after the termination of the proceed- 
‘ings. The observations of His Lordship that the setting 
‘aside of the decree based on such settlement “ is in the public 
interest, the highest interest which can be considered in a 
Court of Justice ” cannot be too strongly emphasised. ` 


. ` 4 3 > 
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THE ADVOCATE-GENERAL OF BOMBAY v. THREE ADVO- 
CATES, (1935) ] L. R. 59 Bom. 57. 
We invite attention to this refreshing judgment of the 
Full Bench of the Bombay High Court which lays down the 
principles on which the High Court proposes to act in exercise 
of its disciplinary jurisdiction over legal practitioners and 
-advocates under the statutory powers. The judgment is specially 
valuable for its, breadth of view and sympathy. The Court 
had noshesitation in rejecting the rigorous application of the 
extreme doctrine laid down by a prior division Bench that 
those ‘‘who live by the law should keep the law.” It is only 
when the misconduct of the advocate is such that it affects his 
position as an advocate and his relations to the Court that the 
Court shgald interfere. While no doubt the jurisdiction extends 
to cases other than professional misconduct as well, it is no 
part of the duty of the Court to impose punishment for non- 
professional misconduct and the disciplinary jurisdiction is not 
to be employed merely in aid of the criminal law. In cases of 
misconduct involving moral turpitude the Court should see 
whether the advocate has shown himself to be unworthy of the 
confidence of the Court or unfit to be entrusted with the 
business of the client or whether he is a person with whom his 
professional brethren cannot be expected to associate. The 
principles are stated with clearness and precision and they 
hold the scales even between the privileges of advocates and 
their duties as citizens, on the one hand and the rights and 
Majesty of the State and the Law on the other. The arguments 
are useful and illuminating and the judgment is a weighty and 
considered pronouncement which should be welcome to the 
profession and the Courts alike. 





Ucuir Lat MISSER v. RAGHUNANDAN TEWARI, (1935) 
I.L.R. 14 Pat. 52 (F.B.). 

This is another instance of the, exception to the rule that 
an executihg Court cannot go behind the decree. The relevant 
statute prohibited any Court whatever, whether in the exercise 
of civil, crirhinal or revenue jurisdiction, from recognising as 
valid a transfer of a raiyat’s holding. It was held that even 
where a mortgage decree for the sale of certain lands was passed 
without objection by the judgment-debtor it was open to him 
to object in execution to the saleability of the same and that 

NIC 
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neither the rule of estoppel nor res judicata could stand in the 
way. The statute was imperative and it is not open to the 
Court to recognise the transfer. The decision to the contrary 
in Amrit Lal Seal v. Jagat Chandra Thakur! is overruled and 
the decisions in Rajah of Vizianagaram v. Chelliah? and R. S. 
M. Venkatalingama Nayanim v. Venkatadri Rgo® are 
approved. “i 


[END or Vor. LXVIII]. 





| 1. (1925) LL.R. 4 Pat. 696, 
2, (1904) LL.R, 28 Mad. 84: 14 M.LJ. 468, 
3, (1927) LL.R. 50 Mad,897: 53 M.L,J. 533. 
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‘ NOTES OF RECENT CASES. 


A AN Rao, J. C. R. P. No. 50 of 1934, 
4th December, 1934. , 

CourjeFees Act (VII of 1870), S. 7 (v) and (iv) (c)—Suit 
for declaration and possession as consequential relief—Valuation 
under S.7 (v)—If special provision is governing to relief asked 
for, then special provision should apply. 

A suit for declaration and possession as consequential relief 
is tobe valued under S.7 (v) of the Court Fees Act and not 
under S.7 (iv) (c).° Where the consequential relief following 
on the declaration is governed by a special provision of the 
Court-Fees Act, the special provision would apply and not the 
general provision S. 7 (iv) (c). 

. LL.R. 27 Mad. 480; 1.L.R, 38 Mad. 1184; I.L.R. 38 Mad, 922 
and 63 M.L.J. 704, followed. 

B.Somayya and D. Narasa Raju for Petitioner. 

P. V. Rajamannar (tor Government Pleader) for Respondent. 

K. C. 
Venkatasubba Rao, J. C. R. P. No. 1047 of 1934. 
13th December, 1934. | 

Civil Procedure Code (V of 1908), O. 6, R. 5—Agent and 
principal—S uit for agent—Principal’s plea of fraud on the part of 
plaintiff-—A pplication for discovery—How far maintainable. 

The plaintiff, a commission agent sued the defendant, his 
prineipal, fer sums alleged to be due to him ona settlement of 
account and the defendant raised the plea that fraud had been 
committed by the plaintiff in selling goods to himself under the 
pretext of sales to third parties. Before giving particulars of the 
alleged fraud he ‘asked for the discovery of the plaintiff’s rough 
day books and shop note-books. 

Held, that the plea of settled account was no answer to the 
right to discovery which arose from the relationship between the 
parties of principal and agent, and that the very fact that the 
principal was unable to plead fraud save in general terms was in 





2 


many cases the most proper reason why he should have discovery 
from the other party. 

Discovery may precede particulars even where the object of 
the action is to re-open settled accounts, 

(7) if the information ‘required is necessary within the. 
opponent’s knowledge and, 

(ii) the Court is satished that no unfair attemp! to fish out 


a case is being made,- -~ --:- ---~ Pak 
26 Ch, D. 714; 37 Ch, D. 295 ; Ga L R. 55 Mad. 704, followed; 
31.Ch..D. 374-and.38-Chs-D. 110.. 4 Kanem eme, 


Daniel’s Chancery Practice (1914) 8th Edition, Vol, I at 
pages 399, 569; referred to; “~~~ 
M.Si Rainachandré Rao for Petitioner. -- i" ` 
K. Kameswara Kao for Respondent. 
é el. Se © yrs So? | KI, R prs 
The Chief Justice, Rane ae c. R. P. “NG. 1061 of 1930... 
-~ and King, JJ. Ta z 
` 19th December, 1934. 


~ Promissory noteExecution of note by ih an of minors in, 
renewal of .d. prior promissory note .of -their deceased father— 
Preamble of the document mentiéning minors: and the mother as 
guardian representing them—Laler -portions of the document not 
mentioning mother, as guardian—Suit to-enforce claim against 
minors—How far enforceable—Liabilily ‘of minors ‘whether con- 
tingent upon Courts, decision- of the binding nalure of debi— 
Guardian's undertaking quile uncondiiional—No distinction in 
such cases between a promissory nole and a debt, for creating 
ljability. ' . 
The plaintiff brought a suit on a promissory note executed by. 
the defendants (minors) by their mother and guardian in renewal 
of a promissory note debt contracted by their deceased father. In 
the earlier part-of the document the minors were referred to as the 
executants represented by their mother as guardian; but in the body - 
as well as in the signature she did not add the words ‘ as guardian’ 
tó her name, The lower Court dismissed the claim against the 
minors holding that the mother had executed the note*in her own 
capacity and not as guardian on behalf of her‘sons and hence she 
alone would be liable. é ; 

Held, that the preamble portion of the promissory note made 
it quite clear that she. was executing it on behalf of her, minor sons’ 
and the fact she did not thereafter mention herself as guardian 
would ‘hardly make any difference in effect. è i 

50 M'L.J. 125 and 53 M.L.J. 814, referred to. 00 7 

© Held further; thai the views in I. L. R. 56 Mad. 879 that: 

ahy qualification of the promise in a promissory note such-as that- 
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it-was only. to be enforced against a minor if necessity binding -on- 
the minor could be shown was wholly foreign to the idea of 
Negotiable Instruments and that no guardian could, by executing 
a promissory note inthe name of the minor impose an uncondi: 
tional personal liability on the minor, were not correct, as the 
question of. liability was entirely independent of the undertaking 
and the®undertaking did not cease to be unconditional becausé the 
Miability of the minors would depend on other facts, 


“The promisstry note can be enforced against the minors if the 
debt is Binding upon them under their personal law, 

: LL.R. 26 Mad. 330; I.L.R. 39 Mad. 915 ;34.M.L,J. 177; LL.R. 
42 Mad. 185; 35 L.W. 397 and I.L.R. 54 Mad. 163, followed. 

Suit upon a promissory note is a ‘suit ona debt and the dis- 
tinction between a note anda debt is material oniy in cases where 
the promigsory-note cannotbe proved for want of.adéquate stamp. 
or any such other circtimstance affecting the validity of the docu- 
ment. In other cases similar to the present there is no distinction 
between the promissory note.and the debt. 

`D. Narasaraju for N. Rama Rao for Petitioner. 

P. Sayan ayang Rao for Respondent. 





Pakenham Walsh and - “ee AS. No. 327 of 1930. 
Varadachariar, JJ. 
Sith January, 1935, 
_ Practice—Suit for money by legal representative of a creditor 

—Absence of probate or succession certificate—Defendant willing 

10 pay on plaintiff furnishing security—Deposit by defendant of 

amount into Court—No formal notice of deposit but plaintiff aware 

of it—If defendant liable to pay interest till formal nolice—Costs 

—Order ona misapprehension of fact—Interference by Appellute 

Court. 

An amount was settled as due to 4 on dealingsin Khata 
between 4 and the defendants. After the settlement A died leav- 
ing an unregistered will in favour of the plaintiffs. No probate 
nor succession ccrtificate was taken before the filing of the suit. 
The tlefendants were willing to pay the money if security were 
furnished and in fact on the challenge of the plaintiffs paid the 
money into Court. No formal notice of the deposit was given to 
the plaintiffs and only a month after deposit, the defendants stated 
that fact in the written statement filed by them. The lower Court 
allowed interest for one month and costs in the belief tal the 
defendant’s offer to pay was an afterthought... 

Held, that where a deposit is-made on the challenge of the 
plaintiffs and in the presence of the plaintiffs, no formal notice of 
deposit is necessary and the defendants are not therefore liable to 


4 e 


pay interest for the one month, As regards costs, an ‘appellate 
Court will not interfere with the lower Court’s discretion, but when 
the lower Court has acted under a misapprehension of fact the 
` Appellate Court will interfere, 

2 Bom, L. R. 254, relied on. 

A defendant is not legally bound to pay money in acase of 
this sort until he is satished that the plaintiff has produced ay” 
succession certificate or letters of administration or some authority 
to collect the debts due to the deceased person, and if a claimant 
files a suit in such circumstances, he is not ented to a costs. 

64 I.C. 385, applied. 

G. Lakshmanna and G. Chandrasekara Sastri for Appéllants. 

P. Somasundaram for Respondents, 





SV. V. E 

Pakenham Walsh and A. S. No, 183 of 1920, 
Varadachariar, JJ. 
‘10th January, 1935. h 


Damages—Contr act by one of several trustees of å temple—No 
authorily of the other trustees—Failure to perform the contract 
as other trustees refused—If breach of contract by contracting - 
trustee—No misrepresentation of authority—Claim for ‘damages, 
if sustainable. 

One of the 7 dharmakarthas of a temple entered into a contract 
with the plaintiff to purchase a piece of land and paid an advance 
of Rs. 200 therefor. There was no atlegation in the plaint that in 
so contracting, the contracting trustee (third defendant) repre- 
sented that he had the authority of the other trustees or would get 
their authority; and the plaint proceeded on the footing that all 
had specifically entered into the contract. The lower Court 
dismissed the claim for specific performance holding that it was 
not a valid contract binding on the temple but yet awarded 
damages against the third defendant. 

Held, that as the plaintiff knew there were other trus- 
tees, and in the absence of an allegation that the third defendant 
represented that he had authority of the others, there was no 
breach of contract by the third defendant. In fact the breach of 
contract alleged in the plaint is a breach of contract entered into by 
all the trustees and not third defendant and the award of damages. 
against third defendant was therefore unsustainable. 

V. Govindarajachari for Appellant. 

K. Kotayya and S, Sitaraman tor Respondent, , z 

S. V. V. ——— 


+ | b 


Penikatasubba. Rao, ae “Gi ee “CERE SPEND: ik A 
16th” Janiary, 1935. Be a E Nk TEN os Tipp 
“= Madras Nambudri Act (XXT of 1933) Right’ w. nad 
partition—Efect—Suit by mémber for removal of, Karnavan— 
M aitaa oun 

WE . Where a Nambudri Brahmin applied to the- Court for Teave to 
file a suit in forma pauperis, the object of the suit being the 
removal of the Warnayan of his illom and leave having been granted: 
by the*lower Court objection was taken in revision on the ground 
that the right to demand partition under the Nambudri Aect-was 
inconsistent with the prayer for removal of the, karnavan and it 


was therefore contended that the plaint should have been Nek 
as s disclosing no cause of action, 


i UK vw 


. Held, that in the absence of an express provision abrogating 
the ‘rule of law, custom or usage” which enabled a Nambudri. 
Brahmin to sue for the removal of the karnavan the right was not 
lost -but continued to exist even after the Act and that. leave. ta sut: 
was rightly granted. 


- S. Venkatachala Sastri for Petitioner. 


B, Sitarama Rao (amicus reas for Respondent, 
> B. V. V. —— rae 
Venkatasubba Rao, J. | Ng R. P. No. 1096 of 1934, 


16th January, 1935. 


Madras Hindu Religious Endowments Act (I of 1927), Sy 73 
—Applicability—Endowment partly religious partly ‘charitable. 
Suit for account, for removal of trustees and for scheme—Foruie 
——Debt payable by trustees—Suit to enforce—Place of suing—Civil 
Procedure Code (V of 1908), Ss. 20 and 92. 

_ Where certain members of the Nattukottai Chetty a 
agreed among themselves that a certain sum of money should be 
set apart by them for Thiruppani, that is the renovation. of a 
temple, and the maintenance and conduct of a Veda patasala and 
there was a further allotment of money for the maintenance of a 
“ Ktulithaltyai”’ in the temple, and the suit was instituted against: 
the subsequent trustees for their removal, for an account and for 
the framjng of a scheme, - 


` Held, that the, first endowment was religious in so far as it 
related to, Tiruppani, and charitable in respect of the conduct of 
the Veda ‘patasala, and as the latter object did not fall within the 
scope , of the Madras Hindu Religious Endowments Act, the suit 
was governed by S. 92, Civil Procedure Code. . 
Held further, that the claim against the trustees was in the 
nature of a debt, that it was situate in part at the place where it 
NRC 


6 g 


Was recoverable, namely where the temple and the patasala were 
and the Court of that place had jurisdiction to decide the suit. 


I L-R. $9 Cal. 357; I. L, R. 57 Bom. 474 (P. C.); (1922) 
1 Ch. 174 and 1932 A. C. 238, referred to. ; 


Nature of Kulithaligai endowment not decided. 
S. Srinivasa Atyangar and V. Ramaswami Aiyar for Petitioners, ya 
T. M. Krishnaswami Aiyar and K. Ramanathan Chettiar for 


Respondents. ° s 
B. V. V. —— | s 
Walsh and Varadachariar, JJ. A. S. No. 259 of 1930. 


17th January, 1935. 


Hindu Law—Widow—In possession of limited estate proper- 
ties and absolute estate properties—Mixing up of—Onus, of proof 
—Decree in prior suii—Findings on different issues—When res 
judicata—Definiteness in finding necessary. 


The onus lies upon the reversioner to prove that the proper- 
ties claimed by him after the limited owner’s death came to the 
limited owner from the last full owner or were acquisitions out of 
such properties. But the onus does not lie on him to further 
prove the negative, that they did not come to her under a gift or 
will from the last full owner.—Where property shown to belong 
to the last full owner is found in the possession of a stranger, 
there can be no presumption as to how or when such possession 
began and where it is material for the reversioner to prove that 
the possession began after the full owner’s death, the onus may lie 
on him to prove that the last full owner died possessed of it. But 
where all that is known is that property in the possession of the 
last full owner till very shortly before his or her death is, after his 
or her death, found in the possession of the very person who 
would have taken it as heir at law, the natural presumption in 
favour of continuity of title and possession and against trespass 
must be given due weight. 

Also if while in possession of a limited estate over certain 
properties, the limited owner is also in possession of otlrer proper- 
ties for an absolute interest, and she deals with the two sets of 
properties indifferently, mixes them and invests them as ghe likes, 
the onus will certainly lie upon her to prove, as against any person 
interested in the limited estate, how much of the misled fund 
represents her absolute estate. Volunteers who claim from such’ 
limited owner can be in no better position, though the question 
of tracing may become material when a claim is made’ against a 
purchaser for value, 


10M.L.T. 313, referred to. 


: ? 


TLR. 56 Mad. 570, shows that in such cirétinistantes, it i 
not necessary for the person claiming the fiduciary estate fund to 
trace it into any particular form of existing assets. 

Where the decree ina former suit between the same parties 
is based on one finding, though there is a finding on another point 
adverseeto the successful party, in such a case the finding adverse 

“eto the successful party cannot operate as res judicata, But where 
both the findings tend to the same result and the, former decision 
proceeds on both the grounds, then I.L.R. 38 Mad. 158, lays down 
that each finding may operate as res judicata, There is a distinc- 
tion in this matter between matters ‘directly’ in issue and matters - 
‘substantially’ in issue, between matters ‘decided’ and matters 
‘finally decided’. But for the application of the plea of res judicata, 
the finding in respect thereof should be certain and it must be clear 
that the decree in the previous suit was intended to be rested on 
that finding. 


I.L.R. 37 Mad. 70 (85) ; 14 M.L.J. 379 (389, 390, 391) and 128 
I. C. 455 (460, 472, 473), referred to. 

K. S. Sankara Aiyar for Appellant, 

Ch. Raghava Rao, K. Venkateswaram and K. R. Rama Aiyar 


for Respondents, 
S. V. V. ——— 


Madhavan Nair, J. S. A. No. 649 of 1930, 
18th January, 1935, 


Transfer of Property Act (IV of 1882), S. 122—Transfer of 
properties by a person to his wife—Consideration being her mar- 
riage with him—Not a gift but a transfer—Meaning of ‘consi- 
deration’. 

Where a person made over certain properties in favour of his 
wife in consideration of her marriage with him and it was not 
to defraud his creditors of his dues to them, 


Held, that it was not a gift but a transfer in favour of his 
wife, the consideration being his marriage. 
I. L. R?42 Mad, 154, followed. 


Consideration in S. 122, Transfer of Property Act means 
money or money’s worth but it does not say that marriage will not 
fall within the meaning of the term. 

A. I. R.°1929 Pat. 591, referred to. 


K. Balasubramania Aiyar for Watrap S. Subramania Aiyar 
for Appellant, A 


C. Rangaswami for E. Chidanibaram Pillai for Respondent, 
K.C. --— 


2iPahenhameWtatsly J. ue mosii gvoneCy M. Bs Host 0444929, 
oml: Janar, 1935 382 oe eee wr dugace nt TOR 


Provincial Insoloeney” Ait (7 OF 1920), s 43, aanulment of 
adjudication without conditions —A pplication. filed -before date of 
-annglméntiby a creditorto-set asidé a sale of insolvent’s property 
held:by the’ Official Receiver—Effect of unconditional armulmeni 
AS 37; ‘Construction of first part of it. S 

rug "Where a ereditor filed an appeal against the act of the 
ronal” "Receiver consisting in a sale of the isisolvent*s pro- 
“party? ‘by thé latter prior to an unconditional order of annulment 
‘passetl: bythe Court under S, 43 (1) without passing any order 
‘applying “the provisions of S. 37, and this appeal came on for 
‘Hearing. dfter the date of the said annulment, and ‘the lower Court 
Wismigssed! the ‘appeal in limine holding that after an un¢gnditional 
‘annafmient’ the Official Receiver became functus officio . and the 
Insolvency Court ceased to have jurisdiction. 


SSi tHfeld} (1) that an appeal which was perfectly maintainable 
and competent when it was filed could not be dismissed without a 
hearing on the merits, f 13 . 

sn 2b(2)-that the correct interpretation of the first part of S: 37 was 
that acts of or dispositions made by Court or Receiver of Insol- 
vent’s property would not be- invalidated, and not that such: acts 
orcdispositions would acquire immunity from attack the moment 
an unconditional order of annulment of adjudication was passed, . 


Yow a(3y -without any order under S. 37 having been made at the 
time oi. the passing of the order of adjudication the effect. of 
presenting ; an appeal before the annulment was that the act of the 
Official Receiver against which the appeal was preferred would be 
valid or ir invalid according to- the result of the appeal which should 


‘be heard. cand disposed of, 


ion EE | 

Š (4) that an order under S. 37 could be passed at any ime 
and by, the High Court whenever-it saw fit to pass such an ga 
“ithe interests of justice. : 


T. R. Arunachalam for Appellant. - - k ae 
Kasturi Seshagiri Rao for Respondent. 

ae K, ©: > E ih g n . 
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‘Pandrang Row, J. ` ane C. M. A. No, 131 of 1933. 
18th January, 1935, f i 


Hindu Law—Partition—Clause in the partition deed—If on 
measurement imequality discovered the other to make good the 
deficiency from out of a particular land—Incquality discovered in 
1922— Suit in 1931—If barred by limitation — APPINI of 
Art, 113 or 144. 


In 1914, a partition was entered into between 4 & B; by which 
they divided the family properties and it was agreed between the 
parties that if any inequality in extent should be discovered subse- 
quently, the man who had the excess must give out of a particular 
land an extent of the land to the other which would equalise the 
shares. ` In 1931 4 brought a suit alleging that on measurement 

. having been taken in 1922 a deficiency was discovered in the extent 
of his land and he therefore prayed for partition and possession 
of the extent of laud in the specified portion to make up the 
deficiency. 


Held, that the suit was essentially one for specific performance 
of the contract and that Art. 113 of the Limitation Act applied and 
not Art. 144. The clause in the partition deed was only a covenant 
and 4 did not ipso facto become a co-owner with Bon the 
happening of the contingency mentioned in the clause. 

K. Bhashyam Aiyangar and R. Desikan for Appellant. 

K. Srinivasa Rao for B: Sitarama Rao for Respondent. 

K. C. ma < 
` Pandrang Rao, J. ` C. M. A. No. 457 of 1929. 

23rd January, 1935. 

Provincial Insolvency Act (V of 1920)—Petilion under S. 53— 
Transferees from the transferee of the insolvent made parties— 
‘Scope of relief the petitioner is entitled to — Petition presented 
after an unconditional order of discharge, if maintainable. 

Where the Official Receiver presented a petition under S. 53 
impleading transferees from the transferee ‘of the insolvent, after 
an absolute order of discharge was granted to the insolvent, and 
lower Court dismissed the petition’ in limine holding that under 
the authority of 51 M.L.J. 228 it was not permissible to attack 
transferg from the insolvents transferee. 

Held, (1) that the subsequent transferees from the tr ansferee 
of the insolvent were properly impleaded as parties to the petition; 

(2) that if the transfer by the insolvent had been enquired 
into, and set aside, such adjudication might have the effect of up- 
setting the subsequent transfers, and further that this effect should 
not deprive the petitioner from getting the relief of having the 


transfer by the insolvent set aside, 
NRC 
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~ (3) that an absolute order of discharge did not put an ‘end to 

the jurisdiction of the Insolvency Court nor did the Official 

Receiver become functus o ficio; and that therefore the petition was 
ee competent. 

| Kasturi Seshagiri Rao for Appellant. aes 

G. N. Tirumalachari, Ramanujan, and Venkata $ eshayya for 


Respondents. 
A K., -C, - . 5 j Mang 


King, J. ea ee C R. P. NB. 1003 of, 1932, 
25th aes 1935. gih La, 
“Village. Courts Act (I of 1889); S: 73—Powers of District 
Munsif under S. 73—Limits of. 
© Undeř S. 73 of the Madras- Village ‘Courts Act, the Court of 
the-District Munsif is not-a Court of appeal. from the Village Court, 
and where the decision of the Village Court is based ent?rely on 
appréciation of ‘evidence, the District Munsif has no power to 
interfere with such decision. 

“°K: R. Rama Aiyar for Petitioner. 

 Watrap S. S ubramania Aiyar for Respondent. 

--S. V, V. 

Walsh and Varadachariar, JJ. : A, S. No, 285 of 1930 
25th J anuary, 1935, . 

Evidence Act—Ss, 32 dnd 8—Suicide by ata po aie 

ment to a third: person that mortgage was executed under coercion, 
ete.—Ad missibility of. 
. Iñ a'suit fo enforce a mortgage executed on 12th Gia; 
1921 by S (since deceased) husband of the first defendant in 
favour ofthe plaintiff, who was his father-in-law, a plea of fraud 
undue influence and coercion was raised. The mortgagor commit- 
ted suicide probably the next day after the mortgage by throwing 
himself into a well. in which his corpse was found ‘on the 14th 
morning. In proof of the plea, statements ‘alleged to have béen 
made by the deceased to D, W. 1, on the 12th night, complaining of 
coercion by the plaintiff, were sought to be proved. No complaint 
was made to the police or to a Magistrate or to anybady haying 
authority. 

Held, that they were inadmissible either under S. 8 or under 
5.32. The statement alleged to have been given by the deceased is 
not a reason accounting for his death nor is it even stated that 
the deceased said that he was going to commit suicide. ' 
_ IT. R. Venkatarama Sastri, S. a Kayun and 
K.S. Sankara Aiyar for Appellant. i 
.  K.Rajah Aiyar, G. Rajagopalan and Ne R. Govindachari tok 
Respondent. 

S. V. V. —— v 
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Venkatasubba Rao, J. C. R. P. Nos. 62 and 368 of 1933. 
-24th January, 1935, 

Receiver advancing money to the estate without the sanction 
of Court—Whether entitled to interest—Receiver engaging clerk 
and peons without sanclion—Whether entitled to the salaries 
disbursed—Receiver’s conduct—Charges of negligence and wilful 
default—May be enquired inio in the proceedings—Separate suit 

ot necessary. O. 40, R. 4. 

When a rectiver advances his own money’ to. the estate 
without” obtaining the- Court’s permission, the law imposes a 
certain penalty, namely that he can only look to the estate for 
indemnity and he will not be entitled ‘to a personal order for 
payment. But he is entitled to interest on the sums advanced 
by him. . A 

Higheén Receivers 1930 Ed., p. 322, followed. 

(1883) 23 Ch. D. 75 Ex parte Izard, referred to. 

In respect of salaries for agents and servants employed by the 
Receiver without the previous sanction of the Court, the fact that 
sanction was not obtained was no ground for disallowing the 
salaries. If the Receiver shows the expense to have been neces- 
sary and such as would have been authorised by the Court had 
application been previously made, he will be reimbursed for such 
outlay, as if previous authority had been given. 

20 Equity Cases, p. 291 Ex parte Gordon. In re Gomersall. 

High on Receivers 1930 Ed., p. 945, followed. 

In respect of charges of wilful default, etc., made against the 
Receiver’s conduct with regard to the management of the estate, 
the Court is ordinarily bound to deal with all matters relating 
to the Receiver in the very proceedings in which he was appointed 
Receiver, though under the amended R. 4 of O. 40, the Court may 
at its option refer the parties to a suit. 

I.L.R. 26 M. 492 and I.L.R. 45 B. 99, referred to. 

T. R. Venkatarama Sastri and A. Nagaswami Aiyar for 
Petitioners, 

K. V. Srinivasa Aiyar for Respondent. 

EC ° 
Pandrang Rao, J. C. M. A. No. 52 of 1931. 
31st January, 1935, 

Court Fees Act (V of 1870), Sch. II, Art. 17, cl. (1) and S. 7, 
cl. (5)—Suits Valuation Act (VII of 1887), Ss. "3, 4and 6 and 
Madras Civil Courts Act (III of 1873), S. 14—Suit under O. 21, 
r. 63, Civil Procedure Code by defeated claimant—Value for 
purposes of jurisdiction—Market value or the value under S.7, 
el. (5), Court Fees Act. 

NRC 





12 ' 


In a suit by a defeated claimant under O. 21, R. 63, Civil 
Procedure Code to establish the right which he claimed to the pro- 
perties in dispute, a question arose as to the proper value of the suit 
for ‘purposes of jurisdiction, whether it was the market value of 
the attached properties or whether the value was to be determined 
in accordance with the provisions of S. 7, cl. (5), Court Fees Act. 

Held, that, as the subject-matter of the suit was larfd, house 
or garden within the meaning of S. 14 of the Madras Civil Court” 
Act, the provisiéns of that section applied and tke value for pur- 
poses of jurisdiction is not the market value of the attaclfed pro- 
perties but their value computed in the manner provided by S. 7, 
cl. (5) of the Court Fees Act. 

1. L. R. 56 Mad. 716, followed. 


Held further, that, under S. 6 of the Suits Valuation Act, the 
provisions of S. 14 of the Madras Civil Courts Act’will stand 
repealed only as and when rules are framed under S.3 of the 
Suits Valuation Act in respect of suits mentioned in S. 7, 
cls, (v), (vi), etc, of the Court Fees Act, as the said rules, when 
framed, will, under the provisions of S. 4 of the Suits Valuation 
Act, govern also suits relating to land mentioned in S. 7, cl. (iv). 
and Sch. II, Art. 17 of the Court Fees Act and that in the absence 
of such rules, the operation of S. 14 of The Madras Civil Courts 
Act is preserved, 

K.Vengusami Aiyar for Apan 

R. Rajagopala yangan for T. M. Ramaswamy Aiyar for 
Respondent. f 

S: V. V. ` ee 

Stone, J. C. R. P. No 1250 of 1931. 
Ist February, 1935. ` AN 

Civil Procedure Code (V of 1908), S. 115—Jurisdiction— 
Small Cause Suit—S. 35, Provincial Small Cause Courts Act (IX 
of 1887)—Suit converted into an original suit—Disposal as 
Original Suit by Court having small cause powers—Appealability. 

A small cause suit was tried by a District Munsif up to a 
certain stage and he was succeeded by another District Munsif, who 
had not extended smail cause powers and so classified the suit as 
an original suit which was finally disposed of as an Original Suit 
by a third District Munsif who had extended small cause powers. 
An appeal -was taken to the Sub-Court against the decree in 
Original Suit, which appeal was allowed by the Subordinate Judge. 

Held, in- revision, that the decree of the Subordinate Judge 
should be set aside as no appeal lay to the Sub-Court: 

S. 35, Provincial Small Cause Courts Act, object and emet 
construed. 


' 13. 


Case-law, considered. 
LL:R. 25 Bom. 417; I.L.R. 33 Mad. 323 (FB. ) and 52 M.L,J. 
316, approved. 
94 I.C. 77, distinguished. 
ILL.R. 37 All. 450 and I.L.R. 57 Mad. 777, referred to. 
K sG. Srinivasa Aiyar for Petitioner. 
~N T. K. Sundararama Aiyar for M. Patanjali Sastri for 


Respondent. 6 . 
K.C. aren! : 
Pandrang Rao, J. $ C. M. S. A. No. 60 of 1933. 
Sth February, 1935. ; 


Civil Procedure Code, O. 21, R: 2—If applies to adjustment of 
preliminary decree and between assignee decree-holder and judg- 
ment-debtor before recognition of assignment. 

On an application for recognition of an assignment, of a preli- 
minary decree by the assignee decree-holder, the plea was raised 
that the decree was satisfied but no satisfaction was recorded. 

Held, that O. 21, r. 2, precluded an enquiry into the fact of 
adjustment and it did not matter that the adjustment pleaded 
was not between decree-holder and judgment-debtor but between 
assignee decree-holder and judgment-debtor. 

LL.R. 56 Mad. 316, followed. 

1.L.R. 19 Mad. 230, not followed. 

LL.R. 35 Mad. 659, referred to. 

Even an adjustment of a preliminary decree comes under 
O. 21,1. 2. 

37 M.L.J. 356, followed. 

V. N. Venkatavaradachariar tor A. Srirangachariar for Appel- 

lant. f 
S. Sankara Aiyar for Respondent. 


S. V. V. —-~ 


Paudrang Rao, J. C. M. S. A. No. 72 of 1938. 
5th February, 1935. 

Malabar Tenancy Act (XIV of 1930), Sections 17 and 51— 
Application for renewal—Calculation of jenm value and fair rent 
—Rate of computalion—Principles governing. 

In an application for renewal under S. 17 of the Malabar 
Tenancy Act the landlord contended that as the kanom was more 
than 409 of the jenm value in North Malabar the tenant was not 
entitled to a renewal under S.17, Cl. (c). Hence it became neces- 
sary to ascertain the jenm value under explanation (2) of S. 17 
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and the question arose whether for the purpose of arriving at the 
jenm, value the fair rent had to be calculated by taking the average 
price of paddy for the period of five years under. S. 51, or 
whether the price had to be fixed with. reference to the date of the 
passing of the Act. X l Da 

Held, that the principle of S. 51 could not be applied for the 
purpose of cominutation of the price of paddy under S. 17, ÈI. (e) 
for fixing the fair rent. Under S. 17 (c) the jenm value and the 
fair rent have to Be calculated as on the date of thetommencement: 
of the Act and the price of paddy has also to be taken as oft that 
date. Any publication of tables under S. 51 for commutation 
of price before the commencement of the Act is ulira vires, 

K.P. Ramakrishna Aiyar for Appellant. - 

P. Govinda Menon for Respondent. 


B. V. V. > ; ii 


' ts 


The Chief Justice. ` _ C. R. P. No, 1120 of 1932. 
Sth February, 1935, . 
Principal directing agent to sell goods at a certain price— 


Agent selling at a different lower price—Measure of damages— 
Ascertainment. 


Where a merchant directed a commission agent to sell his red 
grams at not less than Rs. 13-8-0 per bag and the commission 
agent sold the goods at Rs. 10 per bag inspite of the direction of 
the merchant and the merchant claimed damages at Rs. 3-8-0 per 

. bag, i.e., the difference between the price fixed by | nim and the price 
for which the goods were sold, 

Held, the proper basis for ascertaining the damages i is to find 
the difference between the then market price of the goods and the 
price for which the goods were actually sold; for that is the only 

-damage to which it can be said the merchant was put to. 

K. Desikachari for Petitioner. 


T. R. Srinivasan for Respondent. 5 2 
K. C. a 


Varadachariar, J. C. R.P. No. 1382 of 1932. 
11th February, 1935. 
Provincial Small Cause Courts Act—Suit on pro- ois Note 


executed as security for balance due on accounts—If of a small 
cause nature, yli 


Ina suit by an endorsee of a pro-note on the note, the defence 
was that the plaintiff was not a holder in due course, that-the note 
was executed not for cash consideration but as security for sums 
that may be found to be due on taking partnership accounts 
between the maker and the payee. 

Held, that once it was found that the plaintiff was not a holder 
in due course and the consideration was the balance that may be 
found due on taking accounts, and no accounts had been taken 
before, the Small Cause Court had no jurisdiction to try the suit. 


R. Krishnaswami Aiyangar for P.N. Appuswami for Peti- 
tioner. 


"A. Swaminatha Aiyar for Respondent. 
S. V. V. ——— 


Stone, J. C.R. P. No. 946 of 1932. 
12th February, 1935, . 
` Negotidble Instruments Act—Pro-note—Payee, a benamidar 
— Real owner, if can sue on the note. 


A person who is the real payee cannot sue on a note whereon 
the name of another person appears as payee. To make it possible 


for the real holder to sue direct would make it necessary for the 
NRC 
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maker to contesta matter, namely, the relationship. between the 
benamidar and the real holder about which he could not possibly 
know anything. Further if the real owner succeeds, the defendant 
will have to pay him and.will not thereby, in consequence of S. 78 
of the Negotiable Instruments Act, have discharged his liability to 
the ostensible holder, 

I. L. R. 58 Cal. 742 and 39 L.W. 520, followed. & 


s 
21 L.W. 696; 1.L.R. 31 Mad. 534, explained as cases of a 
disclosed principal for agent and payee. 


I.L.R. 53 All, 5 doubted and explained. 


68 M.L.J. 81; LL.R. 55 Cal. 560 and I,L.R, 30 Mad. 88: 
16 M.L.J. 508, referred to. 


R. Ramasubbu Aiyar for K. V. Krishnaswami Aiyar for 


Petitioner. . 
M. Subbaroya Aiyar for Respondent. 
S.V. V. m 
Curgenven and King, JJ. C. M. A. Nos. 474 and 475 of 1932. 
12th February, 1935, i 


Civil Procedure Code (V of 1908), O. 9, R. 13—Non-appear- 
ance of guardian of minor at hearing—Dismissal aes f dismissal 
ought to be set aside in all cases. 


A Court is under a duty to show a special solicitude for the 
interests of minor parties in suits which come before it. But it 
does not follow that in all cases where a suit is decreed against a 
minor, the Court must restore it on application. For example, 
where a guardian does not appear believing in the plaintiff’s case, 
it cannot be said that it should be restored under O. 9, R. 13. 
Unless any concrete fact is alleged from which any inference can 
fairly be drawn that the failure of the guardian to appear has in 
any way prejudiced the interests of the minors, it will be too wide 
a proposition to lay down that it should be restored. 

LL.R. 57 Mad. 1069, referred to. 

67 M.L.J. 387, explained as too wide in its observations, 

Ch. Raghava Rao for Appellants. ee ° 

N. Rama Rao for Respondents. 

Se VeV: IH 
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Varadachariar, J. . S. A. No. 1263 of 1930. 
19th February, 1935. 

Limitation Act (IX of 1908), S. 28 and Art. ee 
Inam—Adverse possession against previous office holder—Effect 
as against his successor—Suit for possession of service inam lands 
—Jurisdiction—Acquisition of title by prescription. 

Th® first defendant and after him defendants 2 and 3 were 

N holders of blacksmith service inam and doing the duties of the 
office. The plaintiff claimed that his father and after him himself 
have been in possession of the service inam lands for a long time 
and therefore acquired title by adverse possession against the 
office holders. 

Held, that a person remaining in possession of the lands 
adversely to the office holder cannot thereby acquire a right to 
remain igs possession against succeeding office holders. 

Cases of karnam service inams in proprietory estates stand om 
a different footing. 

14 M. L. J. 438 and 38 M. L. J. 320, distinguished. 

S. A. No, 392 of 1926, doubted and distinguished as possibly a a 
case of title against the holder and not successors. 

In any event so far as suits for possession of such properties 
are cognisable only by revenue Courts, S. 28 of the Limitation 
Act will not apply to enable the person in possession to acquire a 
title by prescription. 

21 Mad. 134;9 M. L. T. 430 and 41 M. L. J. 372, followed. 

P. Somasundaram for Appellant. 

V. Pattabhirama Sastri, U. Umamaheswaram, G. Lakshmanna 
and G. Chandrasekara Sastri for Respondents. 

S.V.V. = 

Varadachariar, J. S. A. No. 186 of 1931. 
19th February, 1935. 

Civil Procedure Code (V of 1908), O. 23, R. 1—Withdrawal’ 
of suit against certain parties—Plea of multifariousness—Permis- 
sion of Court not obtained—Effect of withdrawal. 


A suit had been instituted against two sets of defendants. 
(defendants 1 to 3, one set, 4 and 5 another set) in respect of two- 
sets of properties and an objection was then raised that the suit 
was bad for multifariousness. The suit was therefore confined 
by plaintiff fo the claim to item 1 in which defendants 1 to 3 were. 
alone interested and the fourth and fifth defendants were given 
up. A suit was later filed against them. It was contended that 
the suit was barred by O. 25, R. 1, Civil Procedure Code as what 
happened inthe former suit was a withdrawal of the suit as. 
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against the present defendants without the permission of the 
Court. 

Held, that the plaintiff was not to be regarded as a voluntary 
agent when he withdrew his claim so as to apply O. 23. It will be 
unreasonable to apply O. 23, R. 1 to cases in which a plaintiff is 
obliged to give up certain defendants and the cause of action 
against them, in obedience to the Courts view that theesuit as 
framed is bad for multifariousness. The fact that the plaint was™ 
not amended byestriking out the necessary sengences does not 
affect the quesiton. ° 


Y. Suryanarayana for Appellant. 
B. Satyanarayana for Respondent. 
S. V. V. ——— 


Madhavan Nair, J. S. A. No. 985 of 1932, 
20th February, 1935. < 5 

Indian Evidence Act (I of 1872), S.92—-Whether one of the 
joint executants of a promissory note can plead that he is a surety 
and whether he is entitled to the rights a a surety under the 
Indian Coniract Act. 

Where 4 and B jointly executed a promissory note in favour 
of C, and C was aware of the fact that B was only a surety for 4, 
though he signed as an executant, 

Held, that in view of the specific provisions of S. 92 of the 
Indian Evidence Act and the illustration to S. 132 of the Indian 
Contract Act, B cannot be allowed to plead that he is only a surety 
for A and that it does not come under any of the exceptions 
mentioned in S. 92; that there is an essential incompatibility 
between the position of an executant of a promissory note under 
the Negotiable Instruments Act and the position of a surety under 
the Indian Contract Act and that equitable considerations which 
influenced the Courts of Chancery in England in allowing such 
pleading cannot be allowed in India under S. 92 of the Indian 
Evidence Act. 

119 E.R. 1907; 121 E.R. 159, Referred to; 24 M.LJ, 91, 
followed. i 

22 All. 149; 1934 Bom. 39; 1929 All. 664; 1933 Lah. 965, 
Referred to. 

_ P. Venkataramana Rao.for Mr. V. Subrahmanyam for Appel- 
lant. ` ak i 
y. Couindatajaclari ang M. s ubrohmanya Sarma-for Respon- 


dent.- ; ' EF 
SKC. a — 
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Varadachariar, J. ` Sa © S. A. No. 247 of 1931, 
19th February, 1935. 

Consiruction—L e¢ase—Anubhavam—T ests. = Claim for rent 
—Limitation—Article applicable 116 or 131. 

A registered document which was inthe nature of amemo- | 
randum. stated that it was in renewal of a prior demise and 
provided that the grantee shall out of the total rent of 26 paras of 
paddy make deduction on account of the assessment and his 
-anubhavam .ang. pay to the grantor a michavaram of 2 paras 2 
edangalies of paddy every year. The grantor instituted a suit for 
recovering possession of the properties with arrears of micha- 
varam rent for 37 years. The alienees from the grantee contended 
_ that the lease was an anubhavam tenure, that the properties cannot 
-be surrendered and that the claim for rent for more than 6 years 
was barred by limitation. 

A eli, (1) that in general the question to be considered i in sich 
cases is whether the substance of the transaction is that the grantee 
is entitled only to a definite quantity, the income or the grantor is 
entitled only to a definite quantity, the grantee taking all the rest, 
that in the present case the substance of the transaction was that 
after payment of the specified michavaram rent the balance 
was to be enjoyed by the grantee and created an anubhavam 
tenure on the land and that the claim for possession was therefore 
unsustainable. . ; 

LL.R. 29 Mad. 501; I.L.R. 30 Mad. 203; 32 I.C. 982; 43 I.C. 
379; A.LR. 1928 Mad. 1094; 22 L.W. 473 and I.L.R. 27 Mad. 202, 
referred to. 

(2) That the claim for rent fell under Art. 116 and not 
Art. 131 and that the claim for more than 6 years was barred. 

LL.R. 38 Mad. 916, distinguished. 

C, Unnikanda Menon for Appellant. 

C. S. Swaminadhan for Respondents. 

S. V. V. À i : 

Varadachariar, J. S. A. No. 1247 of 1930. 
22nd February, 1935. i 

| Hindu Law—-Reversioner — Suit by — Degree of proof of 
relationship—General evidence of Dayadiship—Sufficiency of. 

The degree of proof required of a reversioner in respect of 
the relationship set up by him has been differently stated in the 
‘cases; sometimes with rigorous strictness as in I.L.R. 6 Cal. 626, 
and sometimes more leniently. More than one case has observed 
that if the plaintiff has put forward a particular relationship, he 
must prove it. (LL.R.40 Mad. 154;53 M.LJ. 864.) But even 
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taking a more lenient view, there can be no doubt that the plaintiff 
must at least establish that he is related as .a heritable dayadi 
within 14 degrees. (LL.R..40 Mad. 654; 48 I.C. 540.) Mere 
evidence that he is a dayadi of the deosased will not justify the 
conclusion that he is within the limits of heritable right. 
B. Somayya and Kasturi Seshagiri Rao for Appellant. 





wW. E for Respondent. e 
S. V. V. - s 
Varadachariar, J. i S. A. No. 258 of 1931. 
26ih F ebruary, 1935. . 


Hindu lve Co patience Business started by—Joint family 
funds used therefor—Suit by other Co-parceners for partition 
and for account—Nature of account re: the business, 


Where a member of a joint Hindu family secretly or 
unauthorisedly starts a business with the aid of joint famiy funds, 
it might entitle the other co-parceners to refuse to accept the 
business as a joint family business, but if they wish that it should 
be treated as a joint family business, the account taking can only 
be as for the other items of account on the basis laid down in the 
case of a manager. (41 M.L.J. 503 and 42 M.LJ.570.) There is 
no reason for importing any theory of trust or charge into that 
matter. Even as regards burden of proof, there is no absolute 
rule in such cases. Lt will depend largely upon the circumstances 
and whether or not the Court is satisfied that the person in 
-management of the affairs of the family has placed before the 
-Court all the materials that he might be reasonably expected to be 
in possession of. 

K. S. Krishnaswami Aiyangar, Ramaswami Airan and 
Ramachandran for Appellants. 

A. Nagaswami for Respondent. 

SVV. ' 
Varadachariar, J. S. A, No. 338 of 1931. 
26th February, 1935. l f 

Hindu Law—Widow—Surrender by—Alienation of some 
‘properties prior to surrender—If no surrender could be. made 
thereafter, 

A widow died in 1924, She had surrendered the estate by a 
registered deed of 1906 in favour of her predeceased daughter’s 
son V who was then a minor. V also predeceased her and the 
reversionary heirs brought this suit for recovery of* possession. 
Prior to the date of the surrender, the widow had alienated some 
properties for justifiable purposes. The surrender was questioned 
as being (1) in favour of a minor and (2) not of all se abate as 
some had prior thereto been alienated. | ; 
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- Held, that there is no rule which prevents a surrender: being 
made in favour of a minor reversioner. 


It cannot be said that, independently of any question of the 
validity or otherwise of the alienation as against the reversioner, 
the moment a Hindu widow alienates any portion’ of her husband’s 
estate she becomes thereafter incapable of exercising the right of 
surrender. Ifa widow goes through a form of alienation of a 

™ portion of the property thereby to retain the benefit therefrom to 
herself, and surrenders the rest, then it may be bad as an. attempt 
to resegve a benefit to her directly or indirectly. But it cannot be 
laid down broadly that once an alienation is made, the widow’s 
right to surrender is gone. 


55 M.L.J. 859; 51 Bom. 1019, distinguished, 
Ch. Raghava Rao for Appellant. 


G. Imkshmanna and G. Chandrasekhara Sastri for Respon- 
dent. ; 
S. V.V. — < 
Varadachariar, J. S. A. No. 148 of 1931. 
28th February, 1935. 


Limitation Act (IX of 1908), 5. 23— (IK of 1871), S. 24, IU 
(b)—Easement right claimed to free flow of water—Channel— 
Obstruction—Easement necessary to enjoyment in the same way as 
it was enjoyed at the time of transfer of suit property—Easement 
Act (V of 1882), S. 13 (b)—Continuing wrong—Suit not barred, 


Where the plaintiffs were in enjoyment of temple wet lands 
under a muchilika executed by them to the Trustees of the Temple 
in return for services rendered by them to the temple, and the 
Trustees or their successors obstructed the flow of water, by closing 
a tunnel allowing the flow of water of an irrigation channel run- 
ning through their own lands to that of the plaintiffs, and the find- 
ings of the lower Courts fixed the period of obstruction to about 
1911 when first the plaintiffs complained of it to the authorities 
concerned as in violation of their easement right to the free flow 
of water, and the defendants contended that there was no ease- 
ment of necessity as wellas that the suit in 1925 was barred by 
limitation, f 

Held, that S. 13 (b) of the Easements Act was applicable to 
the case as it was an easement necessary for enjoying the suit 
property as, it was enjoyed at the time when the transfer to them 
took place, 


(2) That in view of illustration to S. 24 of the Limitation 
Act (IX of 1871) the party injured had a continuing wrong. 


6 Cal. 394 (P.C.) ; 28 Mad. 72 ; 43 I.C. 285, followed. 
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d 
Whether the principle of a continuing wrong in S. 23 (IX of 
1908) applies to a right of way or not, it does apply to cases of 
interference with water courses. 


(3) That the theory of completion of the act SEET of 
as disentitling the claimant beyond the lapse of a period of 12 
years from putting forward his claim, was not applicable when the 
permanent state of things mentioned had been brought about on 
the defendant’s own land to which the doctrine of title by adverses” 
possession would hardly apply. é 


49 I.C. 93; 60 I.C. 20, distinguished. - ké 


K. Balasubramania Aiyar for Watrap Subramania Aiyar for 
Appellant. : 


K. Chandrasekhara Aiyar for C. A. Seshagiri Sastri for 


Respondent. A 
7 SVM > See kk 
Cornish, J. C. R. P. No. 1673 of 1932. 


Sth March, 1935. 


Hindu Law—Minor—W hether guardian can carry on. business 
on behalf of minors—Debts contracted in the course of such busi- 
‘ness, binding naiure--Toddy license obtained by the father— 
License obtained after his death on behalf of the minors by their 
relations—Debts incurred in the business, whether binding on 
minors. 


~ The father of Hace Hindu minor sons, “ako was the manager 
of the joint Hindu family was carrying toddy business taking 
license from the Government for each year. After his death, the 
mother of the minors as their guardian obtained license every year 
at the auction held by the Government in the name of a relation on 
behalf of ‘the minors. A promissory note was executed by her for 
moneys borrowed for paying the Government cist due under the 
license obtained three years after the husband’s death. In a suit 
on promissory note against the minors 
Held, (1) that the business carriedon by her on behali of 
the minor sons as their guardian was a new business as the. con- 
tract for the license with the Government was one for each year, 
(2) -that a guardian had no power to carry on business on behalf 
of the minors so as to bind their estate, (40 M.L.J. 153, followed) 
and (3) that the loan for the payment of the Government cist 
was consequently not binding on the minors’ estate. ° 


C. A. Seshagiri Sastri and V. Rainam for Petitioners. l 
V. Subramania Aiyar for Respondent. >. 
K. C. — n 
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V aradachariar, J. S.A. No. 3-of 1931, 
5th March, 1935. E | 

Malabar Law—Kanom —Renewal of, by Karnavan before 
expiry of prior kanom—Validity of. 

As assignee of a melkanom granted by the fourth defendant 
in 1923 the plaintiff brought a suit for redemption against the 

™ other defendants as being in possession under a Kanom of 1910, 
the period of which had expired. The defendants pleaded that 
they were in possession under a renewal granted in 1918 by the 
fourth defendant’s predecessor. 

Held, that the renewal was valid. It was not to take effect 
after the expiry of the prior term but from the date of the docu- 
ment itself, Though in 36 M.L.J, 630, both these transactions were 
held to be governed by the same principles, recent authority is in 
favour df the view that the two sets of transactions are governed 
by different considerations and that where a renewal has to take 
effect immediately on the date thercof, it is really the application 
of the doctrine of implied surrender and grant of a new lease and 
that therefore considerations applicable to anticipatory leases do 
not govern such cases. l 

45 M.L.J. 261; LL.R. 56 Mad. 93; S. A. No. 40 of 1927 and 
C. M. A. No. 406 of 1928, relied on. 


K. Kuttikrishna Menon for Appellant. 
K. P. Ramakrishna Aiyar for Respondents, 
S. V. V. === 


Varadachariar, J. S. A. No. 1029 of 1931. 
“Sih March, 1935. 

Benami transaction—Fraud—Transfer by A to B to diviu 
creditors of A—Fraud carried out—Subsegqueni transfer by B to 
C, a nominee of A, benami for A—Suit by C to recover property— 
A, if precluded from pleading benami nature of transactions, 

A conveyed property under Ex. IV on 12th May, 1908, in 
favour of B to defeat a creditor P, who had a decree against A 
and was executing it. The fraud was successfully carried out and 
P was defeated. On 8th October, 1920, B conveyed it under Ex. V 
in favour of the plaintiff, who was only A’s wife’s brother, benami 
for A. Both Ex. IV and V were benami transactions. It was not 
shown that the transfer Ex. V in plaintiff’s name had been 
actually used to effect a fraud on any creditor of the defendants. 
The question was if in an action to recover possession oi the 
properties, the defendants can plead the benami nature of the 
transaction, 

Held, that in accordance with LL.R. 56 Mad. 646, and the 
cases it follows, it may be that as against the original transferee 
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under Ex. IV, the defendanis are debarred from asserting ina 
Court of law their own title or the benami character of the transac- 
tion, because the fraud contemplated at the time of the execution 
of Ex. IV has been carried out; but this would not compel that 
transferee to claim the property for himself or preclude him from 
voluntarily giving back the property to his transferors. But if he 
makes the transfer to a third person, then three cases my arise. 
(1) Where the second transferee is a bona fide purchaser for 
value, Then he will by that very reason acquire an absolute title 
(Per Lord Mellish, L.J. in L.R. 1 Q. B. D. at 299). (2)*Where 
he is not a bona fide purchaser, but the object of the transaction 
was to transfer the beneficial interest to him. Then he may 
claim to stand in the shoes of his transferor and rely to the same 
extent as the latter can, on the rule that precludes the original 
transferor from asserting his own title (See I.L.R. 31 Bom. 405; 
LL.R. 56 Mad. 646 and L.R. 1 Q. B. D. 291). (3) Where the 
original transferee merely re-transfers the property to a nominee 
“of himself or the original transferor, as in the case under consi- 
deration, with the avowed object or understanding that the new 
transferee should hold the property for the benefit of the original 
transferor. In such a case, the new transferee eannot claim to 
stand in the shoes of the first transferee. 


B. T.M. Raghavachari for Appellant. 
P. Satyanarayana Rao for Respondent. 
S. V. V. 


Varadachariar, J. S. A. No. 365 of 1931. 
Gih March, 1935, 


Estates Land Act (I of 1908), S. 125—Encumbrance by real 
owner—Pattadar different —Sale for arrears of rent—Sale in 
execution of mortgage decree--Mortgage prior to 1908, 





Two brothers K and R jointly owned the suit property situated 
in the Kannivadi Estate. They became divided sometime between 
189 and 1900 and at that partition, the suit property fell to the 
share of R, but so far as the estate was concerned, pattas continued 
to be issued to and received by K as before. In 1901, R mort- 
gaged the property to the plaintiff’s husband. In 1915, the mort- 
gage was sued upon and the plaintiff’s husband became the Court- 
auction purchaser, In August, 1915, the suit property, was brought 
to sale for arrears of rent by the estate and bought in by the 
estate itself. In 1917 it was conveyed to the first defendant. When 
plaintiff’s husband went to take possession, he was resisted by the 
defendant, on the ground that as K was the pattadar, a rent sale 
by the estate was operative to pass property in the land to the 
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purchaser and extinguish all rights which any person who is not 
recognised as a registered pattadar may possess in the land. © 

Held, overruling that contention, that S.125 of the Estates 
Land Act does not provide by whom the said encumbrances should 
have been created. The kind of encumbrances saved therein must 
reasonably be all encumbrances which under the law as it stood 
prior td?1908 would have been valid encumbrances and there is no 
reason to limit it to encumbrances created by a ryot within the 
meaning of the Act. Under the old law it was onty the real owner 
of the *holding that could create any encumbrance on the property 
and not the person who happened to hold a patta for that holding. 
It would defeat the purpose of S. 125 to assume that the reserva- 
tion there must be restricted to encumbrances created by the 
holder of the patta independently of the question whether he was 
a person entitled to the land or not. 

I. L. R. 27 Mad. 406; 20 M. L. J. 732 and 24 M. L. J. 228, 
referred to. 

K. Rajah Aiyar and K. S. Rajagopalachari for Appellants. 

T. L. Venkatarama Aiyar for Respondent.. 

S. V. V. 


Varadachariar, J. S. A. No. 472 of 1931. 
13th March, 1935. 
Contract—Agreement to receive a sum in full satisfaction of 
decree—Breach of —Execution for balance—Liability of decree- 
holder—Whether in contract or in tort. 


The plaintiff became the mortgagee of certain properties in 
February, 1927 by Ex. B. That mortgage comprised certain 
properties which belonged to defendants 7 and 8 and had been 
sold by them to the second defendant on 17th December, 1924, 
under Ex. A. At the time of this sale, these properties were under 
attachment in O. S. No. 62 of 1923 by the first defendant against 
defendants 7 and 8. The sale-deed Ex. A referred to this fact and 
contained a covenant that if they do not make any satisfactory 
arrangement for the payment of the decree and the raising of the 
attathment, the vendors will be liable for any loss caused thereby. 
With a view to pay off this decree amount, the vendors sold certain 
other properties to the ninth defendant on 16th January, 1925, 
under Ex. C. A sum of Rs. 4,500 out of the consideration for this 
sale was reserved with that vendee for being paid off to the decree- 
holder, The first defendant agreed to receive this sum of Rs. 4,500 
in full satisfaction of his claim under the decree, The amount of 
Rs. 4,500 was paid in due course by the ninth defendant to the first 
defendant but in spite of it, he executed the decree for the balance 
after deducting Rs. 4,500 and purchased the attached property 
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through his clerk in September, 1927, The plaintiff deposited the 
amount under O. 21, R. 89, had the sale set aside and then filed 
this suit for the amount so paid by him. l 


Held, that the seventh and eighth defendants were liable and 
the payment by the plaintif was not voluntary in the circumstances. 
It was open to them to have applied for entering satisfaction. 
But neither the ninth defendant nor first defendant was „e 
liable. The first defendant’s liability was one for breach of contract 
not to execute. It is not in tort. The seventh and eighth defendants 
may have a cause of action against the first defendant, but the 
plaintiff cannot avail himself of it. 

LL.R. 53 Mad. 397; I.L.R. 42 Mad. 338 and I.L.R. 50 All, 111, 
discussed and distinguished. 

T. M. Krishnaswami Aiyar and V. Subramaniam for Appellant. 

- K. S. Champakesa Aiyangar for Respondent, 

Š: V.V. 


Varadachariar, J. "S.A, No, 1132 of 1932, 
14th March, 1935. 


Civil Procedure Code (V of 1908), S, 92—Family charity— 
Suit for scheme by one member—lWhether S. 92 applied. 

In respect of a family charity, one of the members of the 
family filed a suit for framing a scheme and for appointing 
trustees from among the family members. 

Held, that assuming that S. 92 has no application to 
suits whose object is the assertion or vindication of personal or 
individual rights of persons claiming to be trustees, the -mere 
fact that the plaintiffs may in a sense be trustees will not neces- 
sarily preclude the application of S. 92, if the reliefs in the suit 
relate, not to the vindication of their personal rights, but to the 
advancement of the interests of the institution itself by securing 
more efficient management. - 

C. S. Venkatachariar and K. S. Sundaram for Appellants. 

T. M. Krishnaswami Aiyar for Respondents. 

S. V. V. 
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Varadachariar, J.J. L5 an S: A No. 337 of 19 11 
22nd February, 1935. at ka SS 
High- way — Municipalities Act=-Zamindari areas Right to 
trees spontaneously growing on the public pathway—Rights. of. 
Zemindar and Municipal Council thereto—Limitation-—'Disposses- 
sion’ and ‘discontinuance’ of possession—Nature Che et ees 


See a os 


Within the limits of the plaintiffs Zemindari, there. was a 
N puntha or public pathway which was_vested in the defendant, the 
Municipal Coungil of Cocanada. On the land gcovered by the 
pathway there were spontaneous growths of palmyra trees. The 
Municipal Council had not acquired the land but had only such’ 
rights as vested im them under the statute by reason of-the land 
being used as a public pathway. The defendant claimed’ titlet to: 
the trees, and also pleaded limitation. 

Heldpthat as the land was admittedly used as a public path- 
way, there was no possibility of its being used by the plaintiff as: 
ordinary private land. If as owner of the soil, he is entitled to the 
trees, the least that should be shown by those- who’ plead 
the extinction of his right thereto, by lapse of time, is that some- 
body else has been enjoying them for the statutory period; His 
mere non-enjoyment will not, in a-case of this kind, amoutit to” 
‘dispossession’ or ‘discontinuance’ of possession. - 

In the absence of an express dedication of the land t t6 thë 
public, the only inference which may legitimately be drawn from 
such user is that the dedication was of just what was required for 
a public pathway. There isno question of public use or trust for. 
public use so far as rights in the’soil of a highway are sanese, 
when there is no denial of the rights of the public. : 

24 M.L.J. 36, doubted. 

36 M.L.J. 203; 47 M.L.J. 784, distinguished as cases where t the 
claim by Zemindar or inamdar was to ownership of what was 
actually used by the public and not of the soil subject to the rigate 
of the public. ; T 

Whether ihe puntha was in existence prior to the permanent 
settlement or came into existence afterwards, the Zemindar, by 
reason of his ownership of the adjacent lands, becomes in law the 
owner of the soil underneath the highway and the trees spontane- 
ously growing upon it, subjéct to the right of the public to ‘tise it 
as a highway. 

(1913) "A.C. 364 and I.L.R. 13 Cal. 171. 

The Local Board’s Act or the Municipalities Act does not 
improve the position, as what is vested is only street qua street. 
As regards trees on the highway, the rights of parties may differ 
according as they have been planted by the local authority or not. 

NRC 
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LL,R:. 25 Mad. 635 and L.R. 9 Eq, Cases, 418, relied'on, 
(1932) 2 Ch. 155, discussed. 


. Effect of S. 163-A, sub-C L (2) of the Local Boards Amending 
Ae 1930, discussed, 


- Advocate-General (Sir. A. KA Aiyar) and 
K: Subramaniam for Appellant. oe . 


K.S rinivasa Rao. for Respondent. 
S. V. V. 


Varadachariar,f.- -  . a _S. A. No. 482 of 1931. 
12th March, 1935. | 

- Principal and Agent--Power of Aime Ganda 
Docirine of holding out—-Implied. power to borrow—Power to 
receive deposits, 


-> Where the principal carrying on the business of exparting and 
importing goods appointed an agent under a power of” attorney. 
with authority “to enter into contracts for sale and purchase of 
goods, to take lease of godowns, to receive and. make payments 

; . . andin general to do all things that may be necessary 
for the safe, efficient and proper conduct of the business” and the: 
agent received a deposit of Rs. 1,000 for a period of one year but. 
misappropriated the same without bringing it into the principal's: 
account, held, - 

`. (i) that the agent had no implied power to borrow; that. 


such a power was not necessary for carrying out the authority’ 
given to him; 





(zi). that even apart from the power of stonsiey, an shinies 
rity to borrow cannot be implied as reasonably necessary and 
incidental to the carrying of export and import business ; 


(iii) that on the facts, there has been no holding out or 
inducing the public to believe that the agent had such power; and 
`: (iv) that. further a power to borrow would not include 
power to receive deposits, 
130 E.R. 1132, explained. 4 £ ; 
. (1902) 1 Ch. 816 and (1893) A.C. 170, followed. X 
l K. R. Rama Aiyar for Appellants, 
T. S: Venkatesa Aiyar and R. Vaidayonathan for Respond- 
ents. ` 
KC. < Sa 
King, J. I CM, S.A. No. 178 of 1931. 
15th March, 1935. : 
` Civil Procedure Code (V of 1908), S. 60—Widow’s righi of 
residence—Not attachable—Interest resiricted to personal enjoy- 
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‘ment not transferable—Trapsfer of. Property Act (IV. Gf ees 
5.6 (d). 

Where a widow was granted the right of Kideei -in two 
rooms in the joint family house of her husband by a-decree of 
Court which upheld the.validity of a sale of the joint family ‘house 
to a stranger for discharging family debts, and in execution of a 
decree @btained against her personally the decree-holder attached 

- her right of residence in the house, n 
- Held, that i, was-not alienable, as it was an mterest abyioualy 
restricted in its enjoyment to-her personally and made not trans- 
ferable under S. 6 (d) of the Transfer of Property Act. 


I.L.R. 31 Mad. 500, relied on. 


I.L.R.‘12 Mad. 260 (F.B.) ; and ILL.R. 27 Mad. 45 are cases 
where the right of residence of a widow was- extinguished when 
the entire*house was alienated for a debt binding on the deine 
family. 

Inconvenience to the family is not the only consideration in 
the determination of the attachability of a widow’s right of 
residence, but the nature of the interest in the property being 
restricted to her personal enjoyment. 


K. Swaminada Aiyar for Appellant. 


K, Chandrasekhara Aiyar for Watrab Subrahmania Aia for 
Respondent. 

S. V. V, akh 
Varadachariar, T. 0 S.A. No. 120 of 1933. 
17th March, 1935. 


Trade-M ark-—Passing off—Conditions necessary to be proved, 

For some years between 1915 and 1924, plaintiff’s brother A 
was carrying on business in cheroots and he used on his goods a 
mark similar to the one of the plaintiff except for the difference in 
the name of the trader himself. A became an insolvent in 1924 
and some months later in 1925, plaintiff commenced business in 
his own name. There was no assignment of any good will or 
tradename to the plaintiff. There was nothing to indicate that the 
marķet associated the goods bearing this mark with any manutan; 
ture by or trade of the plaintiff. 

Held, that the action cannot stand. Before a dealer can 
restrain another from using a name or mark it is not sufficient to 
show that the article with that name or mark has acquired a 
teputation iñ the market but it must also be shown that the public 
have grown to associate that particular name or mark with himself 
as the manufacturer or trader dealing in that article. 

I. L. R. 33 Mad, 402; I, L. R. 25 Bom. 433 ; 12A. oo ka 1897 
A.C. 715, relied on, 
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` T.M. Krishnaswami Aiyar and N. Sivaramakrishna Aiyar for 


‘Appellant. 

_ M. Patanjali Sastri for Respondent. 

S. V. V. —— i ; 
Curgenven and King, JJ. : 5. O M. A. No. 182 of 1931. 


19th March, 1935, 

Res judicata—Question of jur isdiction—W hen pangan as res 
judicata. 

T was adjudicated an insolvent in 1924. In 1927 his adjudi- 
cation was annulled and a few days later his _property was vested 
in the Official Receiver under S. 37 of the Provincial Insolvency 
Act. The appellant, who was one of the insolvent’s creditors, then 
filed a suit against him impleading the Official Receiver also and got 
a decree for over Rs. 11,000. He then applied by E. P. No: 25 of 
1928 in execution for certain moneys in Official Receiver’s hands 
making both theinsolvent and Official Receiver as parffes. The 
Official Receiver resisted it contending that he held the money for 
the benefit of all the insolvent’s creditors. The then Subordinate 
Judge overruled the objection and allowed execution. Then” in 
August, 1929, in execution of the same decree, the’ appellant 
applied for attachment of certain decrees in the hands of the Official 
Receiver. The Official Receiver again raised the same objection 
-and thé succeeding Subordinate Judge upheld the objection, 

Held, following A.A.O.No. 135 of 1931, that when the 
property of an insolvent is vested in the Official Receiver (or any 
other appointee) under S. 37, itis the Insolvency Court which 
retains control of it and thé Insolvency Court must direct its 
disposal in the interests of the general body of creditors, Though 
in view of A. A. O. No. 135 of 1931 the prior order may.be erro- 
neous, the question was raised and decided in the previous petition 
and it therefore operates as res judicata. This is not a case of 
inherent lack of jurisdiction. The first Subordinate Judge had 
inherent jurisdiction to entertain the petition, had the decree 
before him, the parties were parties to the decree and there was no 
question of any want of jurisdiction apart from S.37 of the Act. 
‘That issue was raised by Official Receiver and decided against him. 

L.L.R. 28 Mad. 42, distinguished as a case where the question 
of jurisdiction was never in issue. 

1917 M.W.N. 318, explained as not considering ‘the distinction 
between inherent want of jurisdiction and a want of jurisdiction 
which can be discovered only after the decision of an. issue by the 
very Court whose jurisdiction is attacked by the defendant. 

LL.R. 12 Pat. 117; A.I.R. 1926 Bom. 481, followed. 

Konda Ki otayya and S. Sitaraman for Appellant. 

K. Ramamurti for N. Rama Rao for Respondent. 


S. V. V. 





Fand 
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King, J. C. M. S. As. Nos. 12 to 14 of 1929. 
18th March, 1935, 


Execution—Ap plications by Vakil on behalf of Receiver with- 
out vakalat—Whether a person duly appointed within meaning of 
O. 3, Rr. 1 and 4 of Civil Procedure Code (V of 1908)—Applica- 
tions once withdrawn— Plea of invalidity of applications not raised 
then—dVhether they can be raised again—Limitation-—Whether 
under Art. 182 (5) of Limitation Act (IX of 1908), such appli- 


cation would save limitation. . A 


When an estate was vested in a receiver under O. 41, R. 1, 
Civil Procedure Code, the estate vakil filed three Executions 
Nos, 1414, 1415 and 1419 of 1923 in O. S. Nos. 172, 173 and 174 of 
1916 within three years of the prior execution petitions. Though 
the vakil held vakalats from the previous Zamindar, he did not hold 
vakalatg*from the receiver in -whom the estate vested when the 
applications of 1923 were filed. The judgment-debtor’s - represen- 
tative raised a plea of bar of limitation but did not take objection 
to the validity of the petitions, The decree-holder withdrew the 
execution petitions and they were dismissed with costs. Again in 
1925 a subsequent receiver filed three execution. petitions E. P. 
Nos, 1272, 1273 and 1274 of 1925, The judgment-debtor’s represen- 
tative contended inter alia, (1) that the pleader who held no vaka- 
lat from the then receiver was not a person duly appointed to act 
within the meaning of O. 3, Rr. 1 and4, Civil Procedure Code, and 
that therefore the execution petition of 1923 were not applications 
in accordance with law within the meaning of Art. 182 (5) of the 
Limitation Act, and could not be relied upon to. save limitation. 
The decree-holder contended that the plea of invalidity of 1923 
Execution Petitions should have been raised in the counters thereto 
and that as they were not raised, the judgment-debtor was preclu- 
- ded on principles of res judicata from raising them in subsequent 
petitions and that the 1923 execution petitions were not invalid 
but only defective. 


Held, that the previous execution’ petitions of 1923 having 
been withdrawn by the decree-holder and dismissed would not 
operate as a bar, and (2) that a pleader who held no vakalat was 
not .a person duly appointed to-act within the meaning of O, 3, 
Rr. laid 4, Civil Procedure Code and consequently the 1923 
Execution Petitions were not valid applications in accordance with 
law withimthe meaning of Art. 182 (5), Limitation Act and would 
not therefore save limitation. 


I. L. R. 37 Cal. 399; 41 I. C, 685 and A. I. R, 1926 Bom, 336, 


distinguished. 
NRC 
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LL.R. 7 All, 564; 55 LC. 271 (Pat. ) and A, LR. 1931 All. 767 
referred to and followed. 


BUY. Romaniran for Appellant. 
B. Jagannadha Das for Respondent. 


KE EN 
Varadachariar, J. C. R. P. No. 1944 of 1932. 
22nd March, 1935. e 


Master and Servant—Temple—Scheme—Servant of temple— 
Powers of dismissal over—If service at pleasure of trustee. 

A was employed under a Devastanam between 1921 and 1928 
till he was dismissed by the trustee on 2nd November, 1928. The 
affairs of the temple were being managed by a scheme of the 
District Court, Cl. (24) of which provided that “the trustee shall 
have full and exclusive control over all the servants and officials 
. of the Devastanam. He shall have power to fine, suspend, reduce 
or remove any servant or official of the Devastanam”. Special 
provision was made in respect of charges against certain officials 
and mirasi servants. Referring to the provision in the Religious 
Endowments Act that schemes framed by the Court prior to the 
passing of the Act shall be deemed to be schemes settled under the 
Act, it was contended that the relationship of the servant to the 
trustee was covered by the statute and thereby the tenure of the 
servant became one of a statutory officer, namely, one at pleasure. 

Held, that the conception of office ‘at pleasure’ is associated 
with public offices under the Crown, whether this conception of 
the tenure was developed on grounds of public interest [(1896) 1 
Q.B. 119], or as a well understood incident of public service (1895 
A. C. 229}. It is too much to say that a clerk in the Devastanam 
either holds a public office or an office whose tenure is defined by 
statute. It is not right to assume that the power of dismissal 
referred to in Cl. (24) is a power of summary dismissal i.e. even ` 
without notice [cf..(1910) 1 K.B. .396 and 1 C. P.D. 591], except 
where the servant is dismissed for just cause. 

L.L.R. 57 Cal. 231; 33 C.L.J. 336, relied on. 

6 L.W. 284, doubted and distinguished. 

P. S. Raghavaraman for Petitioner. 

K. S. Rajagopalachart and R. panganan for Respondent, 

S. V. V. 





The Chief Justice, Cornish and C. M. A. No. 437 of 1931. 
Pandrang Row, JJ. : . 
26th March, 1935. 


Civil Procedure Code, S. 92—Swit by idol—Next friend— 
Reliefs falling under 5. 92—Defendant, a specific trustee collecting 
funds for idol—Maintainability of suit, 
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A suit was brought by an idol through a next friend claiming 
as its hereditiry priest and Karyasthar alleging that the defendant 
Zemindar and his predecessors in title were collecting a cess every 
year from the ryots in the Zemin on foot of an alleged agreement 
with them, that the amount so collected was to be kept by the 
Zemindar on behalf of the idol and that the same should be handed 
over to the hereditary priest and Karyasthar whenever required to 
. do so, that only a portion of the amount was being paid every year 
and that the defendant had not complied with the demand of the 
next friend to hahd over the balance of the accumulated collections 
after taking an account in respect thereof. The suit was for an 
account of the said moneys with the defendant, for payment of the 
amount that may be found due on such account taking and for an 
injunction directing the defendant to pay over all future collections 
every year as and when collected to the plaintiff’s next friend, 

Held, that the plaint clearly alleged a breach of trust in 
respect of a public, charitable or religious trust and prayed for 
reliefs specified in S. 92, C1. (1), Civil Procedure Code and that the 
suit was not therefore maintainable without the sanction required 
under that section being obtained. 


IL.R. 45 Mad, 113 (F.B.), distinguished. 
14 L.W. 238, considered. 
ILL.R. 55 Cal. 519 (P.C.), applied. 


The applicability of S. 92, Civil Procedure Code, is not deter- 
mined by the character of the parties who bring the suit but is 
determined by the nature of the reliefs sought. 


LL.R. 55 Cal. 519 (P.C.), followed. 
63 M.L.J. 703, approved. 
K. R. Rama Aiyar for Appellant. 


K.V. Sesha Aiyangar for ee 
S. V. V. 





Ramesam and S. A. Nos. 518, 519 of 1930. 

Venkatasubba Rao, JJ. 
27th March, 1935. 

Irrigation Cess Act (VII of 1865), Amending Act (V of 
1900), S«1 (a) and (b)—‘Supplied’ and ‘used’ Contempla- 
ted voluntary user—Water flowing more to plaintif s land owing 
to mischief. caused to a sluice—Penal assessment—lIllegai, 

The legislature having in the amending Act V of 1900 retained 
the words ‘supplied’ and ‘used’ which were employed in S.1 of 
the Irrigation Cess Act (VII of 1865) must be deemed to have 
given legislative sanction to the interpretation placed on those 
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words in I.L.R. 12 Mad. 407 and I.L.R. 19 Mad, 204 viz., that 
they. presupposed freedom to take or refuse the water and contem- 
plated a voluntary user. Cl. 1 (a) of the Act applies only to 
voluntary enjoyment of water and the Ist part of Cl. 1 (b) to 
involuntary enjoyment and benefit is a necessary condition for its 
application, while it is not so far Cl. 1 (a) and it is not open to 
Government to rely on Cl. 1 (a) or (b), at its pleasuge, for 
purposes of taxation. 

Ryotwari halders are not liable for water cegs except in cases 
of voluntary enjoyment of unauthorised water coming within the 
2nd proviso to S. 5. 

LLR. 34 Mad. 21; I.L.R. 37 Mad. 322 at 343, relied on. 

26 M.L.J. 389 at 420, dissented from. 


Where on account of the mischief done by strangers to a 
sluice which is the assigned source of irrigation, more watgr flowed 
to the plaintiff’s lands, and penal assessment was levied from him 
for unauthorised user of water, it having been proved that he was 
not responsible for the mischief or for the flow of excess water. 

Held, that he was not liable for the penal assessment, and that 
the levy was illegal, 

S. R. Muthuswami Aiyar for Appellant. 

Government-Pleader (P. Venkataramana Rao) for Respon- 
dent. 4 

K.C. —_——— 


Curgenven and King, JJ. S. A. No. 648 of 1930. 

2nd April, 1935. 

Railways Act, S. 75—Railway parcel booked by one route— 
Despatched by a different route—Loss of parcel—Liability of. 

A cloth merchant of Madura consigned on 9th November, 
1927 a parcel of lace cloths to a customer at Bellary by a railway 
parcel, The parcel was lost in transit. The goods were booked to 
be sent vie Arkonam, whereas they were in fact despatched via 
Jalarpet. 

Held, that if a railway company wilfully did an act inconsis- 
tent with the contract it would be liable. The railway company 
having wilfully changed the route, S. 75 could not be availed of by 
the company. ; à 

4 Hols. 31, sub-voce carriers referred to. 

A. Srirangachariar for Appellant. 

King and Partridge for Respondent. 


Burn, JO Ste a! a’ Ca. R. =: No. 330 ol 1994; 

25th March, 1935. ; . 
Criminal Procedure Code, Ss. 195 1 (b) and 197—Indian 
Penal Code, S. 211—Village Munsiff sending an occurrence-rep or 
-—Case reported as false hy the in aa ki api shéet— 
Necessigy for sanction, _ jk ak 


Where a Village Munsiff sent a report of theft ad sotie 
persons and whęre the Police investigated the master and reported 
to the Magistrate that the case was false and the magistrate’ accep- 
ted the referred charge sheet of the Police and where- thereafter 
the Village Munsiff was proceeded against for an’ offence under 
S. 211, Indian Penal Code,- . 

Held, that no sanction of the Magistrate was necessary for 
the prosecution of ‘the Village Munsiff under S. 195 (1) (b) of the 
Code of Criminal Procedure, as in accepting the referred charge 
sheet the Magistrate was not-acting judicially. . an 

~ (1933) M.W.N, (Cr.) 134 followed, s7 osc 
-- .Held also, that in, sending his report the Village. Munsif was. 
acting as a headman of the village and was doing: ‘Police ditty bat 
was not.acting-as a Judge or Magistrate within the. meaning of 
5. 197, Code of Criminal Procedure. ~. ates 

. 62 M.L.J. 223 referred to. _ “A+ f T pig 
© "K.G. Srinivasa Aiyar for Petitioner, ` ` KAN 
4 Public Prosecutor on behalf of the Crown. f ee 

KE mee NG 
Fhe Chief Justice, Cornish and `` _ CLM. A. No, 185 of 1931: 
-` Pandrang Row, JJ, : -7 se ee 

29th March, 1935. ' ` hie Yee ike 

NA, eration Pre decretal arrangement not to execnia 
—If can be pleaded i in bar of execution. 

. A decree was passed against a number of defendants i in a 1933, 
In. 1928 an application was filed to realise the mesne profits and 
costs awarded by the decree by arresting.the first judgment-debto¥ 
and by attaching the properties of all the judgment-debtors. The 
first judgment-debtor pleaded i in bar of execution against him | an 
agreement entered into by him with the decree-holder between’ the 
date of suit and decree, gp AS 

. Held, that the agreement can be pleaded in 1 bar of execution, 
as it is one which relates to execution aloné and does not attack the 
decree. itself as it is only an agreement ‘not to execute against. the 
first judgment-debtor alone leaving the decree against the: others 
untouched, E a 


i 4 a ots at a 
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1.L.R. 54 Mad. 184.and I.L.R. 40 Mad. 233, discussed. 


S, 92 of the Evidence Act is not a bar to admitting the agree- 
ment as the decree is not an act of parties but an act of Court and 
derives its force from Court and not from any contract between 
parties. The mischief against which S. 92 is directed could not 
affect decrees, | Further this is not to vary the terms of thg decree 
but only that it should not be executed against the first judgment- 
debtor. . 

L.L.R. 27 Mad. 368; 48 M.L.J. 280, followed.” 

Case-law, considered. 

G. Lakshmanna and G. Chandrasekhara Sastri for Appellant. 

P. Somasundaram and C. Rama Rao for Respondent. 


S. V. V. ee 


Varadachariar, J. S. A. No, 942 of 1933. 
1st April, 1935, 

Civil Procedure Code, O. 21, r. 63—Limitation Act, Art. 11— 
Claim petition—‘Recorded’—No investigation on merits—Sale not 
taking place—Second petition more than a year after the first— 
Maintainability of. 

A K, the plaintiff obtained a money decree against one 
Murugappa. This Murugappa sold the property sought to be 
attached to the defendant M bya sale deed dated 31st May, 1926 
for valuable consideration, bona fide and without any intention to 
defeat the creditors of the judgment-debtor. A K attempted to 
bring this property to sale in 1927. A few days before the date 
fixed for sale, M filed a claim petition. The Court passed on it the 
following order: “The petition is filed late. Claim will be notified. 
Subject tothat the petition is recorded”. For some reason, the 
sale did not then take place. M, thereupon, filed another petition 
saying “Now that there is plenty of time, investigate my claim”. 
The Court on that upheld the claim after investigation. There- 
upon the decree-holder filed the suit contesting this second order, 

Held, that no question of Art. 11 of the Limitation Act arises 
now as the claimant is not the plaintiff who is seeking to set aside 
an order on a claim petition and the suit does not relate toa claim 
order passed more than one year before the date of suit. The 
real question is whether when the executing Court passed on the 
first occasion the order above extracted, ata time when the sale 
was imminent, it precluded itself from dealing withe the matter 
again and investigating the claim though the sale did not take 
place as originally notified. Omission to’bring a suit under Art. 11 
will not operate to extinguish under 5.28 the rights of the claimant 
or the judgment-debtor. The only consequence is that under O, 21; 
r, 63, the order passed on the claim petition becomes conclusive, 
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The order here did not adjudicate on the merits. The petition 
was not even formally dismissed but ‘recorded’. It will.be un- 
reasonable to regard an order like that passed on the first petition 
merely recording the petition as.an implied adjudication on the 
merits against the claim, so as to preclude the executing Court on 
a later occasion from investigating the claim on the merits. The 
trend of authority in this Court after 41 M. 985 (F.B.) has been 
against extending the principle of that decision. 

41 M.L.J. 198 ; 44 M.L.J. 141; 1919 M.W.N.° 805; 49 M.L.J. 
706 refied on, 

A.C. Sampath Aiyangar for Appellant. 

A, Visvanatha Iyer and A. Ramaswami Iyer for Respondent. 


S. V. V. 





Varadachariar, J. S. A. No. 210 of 1934. 


2nd April, 1935. 

Limitation Act (IX of 1908), Arts. 61, 83, 65—Third person 
executing a pronote to accommodate the debtor—Debtor agreeing 
to send money to that third person immediately—Starting point of 
limitation—Date of pronote or date when third person paid the 
creditor, 

The defendant V purchased some properties from one S and 
owed him money in that connection, There was a suit arising out 
of that sale and it was compromised. Under the compromise V and 
another agreed to pay Rs, 850 to S but as they had no money to pay 
on that date, and S was not prepared to accept a promise from lV’, 
it was arranged that on behalf of V, the -present plaintiff should 
execute a pronote for Rs. 850 in favour of S. A promissory note 
was accordingly executed by plaintiff to S on 4th March, 1926. 
The pronote amount was paid off on 7th October, 1931 and this 
suit was filed on 16th October, 1931. 

Held, the suit was not barred. The nature of the transaction 
is that as between S and V, S released V from liability in consi- 
deration of the plaintiff executing the pronote for the amount due 
by V to $. In such circumstances it would not be correct tu des- 
cribe the case as one of money payable to the plaintiff for money 
paid for the defendant. As between S and the plaintiff, the 
plaintiff became the principal debtor but as between the plaintiff 
and V, V remained the person ultimately liable for the discharge 
of the debt.(see 57 I.A. 1). The arrangement that V should send 
money immediately to the plaintiff merely amoupfs to this that V 
should put plaintiff in funds to meet the prondte claim and in de- 
fault of doing so should be held bound to indemnify the plaintiff 
if ever the plaintiff should be compelled to pay. Art. 83 is the 
proper article to apply. 


~y 
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i 23M. 441;35-M.L.J,692- distinguished. ` ` ee re 
> CIPER. 459 doubted and abagus nan, ee 7 BEN 
| 294: 627 referred to. 
P.S omasundaram for ‘Appellant, 

YS. Narasimhachari for Respondent.. > ; M 

OoOO SV. Venus Oe es 
w and King, JJ. T S. A. No. 437 of 1931; 

2nd April, 1935, : ; 

Local Boards Act, S. 60—Public E MA growing on— 
Right to—Whether in Talug Board or in zamindar, ` j 

“A zamindar was the owner of villages” Band P. Ini those 
villages were ‘puntas’ or village tracts and in 1923, the Taluq Board 
sold certain trees growing on those puntas and the usufruct,of 
certain other trees. In 1926, the zamindar, claiming title if-trecs-in 
himself. brought the suit to. recover .damages. from the-Taluq 
Board; It was common ground that the puntas in question were ` 
public ‘roads within the meaning of S. 60 of the, Local Boards Act 
and therefore were vested.in-the-Taluq Board. It was „assumed 
that the trees in question were planted by neither party but were 
of spontaneous growth. 

Held, that the property vented: is stich EN aé such Pro-, 
perty only as is necessary for the control, protection and mainten- 
ance of the street as a highway for public use, 

25 M. 635 followed. 


- (1878) 4 Q.B. D. 104; (1884) 3 Q. B.D. 904; 1896 A. c 434 
1898 A. C. 459; and (1899) 1 Ch. D: 474 discussed. 


(1932) 2 Ch; D. 155 distinguished. 


` The trees áre nówhere-vested by the Local Boards Acti in the 
Talug Board. There may be circumstances in which it might be 
necessary. for thé Talug Board to cut down trees which obstructed 
the use of the puntas of interfered with the. safety of those using 
them but.theré is no principle which requires: that in order.to 
preserve the puntas as puntas it is necessary that the Board should 
have full ownership of all ‘trees and their usufruct. CREMO of 
contròl is different from full ownership. . Pe 

P. Somasundaram for Appellant.’ ome cote ar 

G. Lakshmanna aid A. jk ajana sn Respondent, rs ; A 


SV.V. 
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Ramesam and Curgenven, JJ. . S _A.S.,No, 215 of: 1230. 
26th March, 1935. i 


Will—Construction—Gift by neal ae to ae 
sons—If grandsons take it as ancestral property or as selfacquired, 

One N executed a will in favour of his daughter S, and in 
favour of her minor sons Sanjeevi Reddi, Subba Reddi and Sesha 
Reddi; by name. Then the will stated that “though after my 
death, my property will devolve on you according to law, yet, . 
I have made this will for making arrangements iff respect of: ans 
properfies after my death”. Cl. (7) stated “that my daughter S 
among you should be the person entitled to all rights of possession”, 
Cl. (8) —“Until you three minors attain majority, S will have all 
rights in respect of this property. After the three attain majority, 
the three shall have equal rights to the said..... properties and 
shall be gntitled to have the rights of sale etc. and enjoy the 
property”. ‘ : 

Held, that where a maternal PE AE devises property in 
favour of his grandsons living as a joint family, such grandsons 
take it as their self-acquired property and not as coparcenery pro- 
perty. 25 M. 678 applies only to cases of succession and cannot 
be extended’to a case of a devise. 

24 M, 429;.50 M.L.J. 413, distinguished as cases of father and 
son.. z E 

There is no justification for raising ue presumption of 
ancestral property in respect ot ' property devised, where ‘the 
testator is not the father. e oe 

In any case, the will here is in favour of individuals by, name 
and not to joirit family members collectively. Where individual 
members are referred to and shares given to them individually, it 
cannot be a gift to the family, so as to attract the principle of 
24 M. 429. 

62 I.C. 814 doubted as inconsistent with 23 C. 670. 

B. Somayya and P. Chandra Reddi for Appellants. 

T. M. Krishnaswami Aiyar and ‘S. V. K enugopalachori for 
Respondents. 
K.C. 
“The Chief, Justice, Cornish and C. M. A, Nos: 303 and 304 of 1933, 
` Pandrang Row, JJ. 

28th March, 1935. 

Civil Procedure Code (7 of 1908), O. 21,- “Rr, 89 and 90— 
Money paid under R. 89 by morigagee—Application to set “aside 
sale under R. 90=Order on both on one day setting aside sale— 
Effect of—If decree- holder entitled to draw out the money. ‘from 


. Court—A A pealability. 
NRC 
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© Inexecution of a money decree, L (the decree-holder) 
brought certain properties of the judgment-debtor to sale and pur- 
chased them himself. The.judgment-debtor filed an application 
ünder-O. 21, R. 90 to set aside thé sale on the ground that there 
was no attachment. A few days later but within-30 days of the 
sale, a mortgagee froin the judgment-debtor prior to the sale 
applied under O. 21, R. 89 depositing the decree amount ‘e€c., into 
Court as required by the rules. The Court on one and the same 
day passed orders on both the petitions, setting aside the sale on 
the R. 90 petition on the ground that there’ was no attachmént and 
on the R. 89 petition on the ground that the mortgagee was an 
interested person and the deposit amount was correct. The decree- > 
holder then applied for payment to him of the amount deposited 
by the mortgagee under O. 21, R. 89. It was contested on the 
ground that it was an involuntary payment under protegt and in 
any event, the sale having also been set aside under R, 90 there 
was no sale to attract the operation of R. 89. r 


Held, that the judgment-debtor or a person interested cannot 
attach any condition to his deposit under O. 21, R. 89 and a court 
cannot accept the deposit subject to any condition or protest. A 
payment under R. 89 is ear-marked for payment to the decree- 
holder and the Court cannot withhold it from him. 


"53 Mad. 943; 45 Bom. 1094; 7 Pat. 30 and 57 Bom. 601, relied 
oh O A 
34 L.W. 399, distinguished as a case where the decree-holder 
chose to accept the money on terms of deposit and did not choose 
to object to the application as not unconditional, Further the 
Court treated it as a deposit outside O. 21, R. 89. 


Cases where claimants made payments to avert sales of pro- 
perty, like 40 Cal..599, and the payments were therefore made 
„under coercion are of no assistance in this case. The fact that also 
under R, 90 it was set aside does not matter. If anything, the 
petition ı under R. 89 must have been disposed off before the other 
petition, 


30 All. 192, applied. 


No appeal lies against an.order refusing to pay the ‘money in’ 
the circumstances. 


_. T.M. Krishnaswami oe and P. R. Ramakrishna kai for 
Appellants, ; 


Tg. Si itarama. -Rao and S: y. y P enigo pachan for ss ol ue 
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Venkatasubba Rao, J. C, R. P, No. 1663 of 1934, 
2nd April, 1935. : : 

Court-Fees Act, S. 12—Administration Action—Court consi- 
dering and deciding court-fee payable—Later objection by court- 
Fee examiner—Court, if can re-vpen its original order. 

A creditor filed a suit against the executor of the deceased on 
the debt and paid court-fee treating it as a suit for account and not 
as an administration action. The officer entrusted with the duty 
of checking the stamp raised objection to the court-fee paid but the 
sub-juldge considered and gave a ruling upholding the plaintiff’s 
contention. After the defendant appeared, he again objected to 
the court-fee and the court again upheld the plaintiffs’ contention. 
The court-fee examiner raised objection to the court-fee and the 
District Judge, to whom the case went by transfer, upheld the’ 
objectiog. 

Held, that the order was without jurisdiction: No special 
efficacy attaches to the order in question, merely because the 
court-fee examiner-took the initiative, his function being no more 
than to draw the attention of the court in the interests of the 
revenue, to any leakage or deficiency in stamps. Even if the matter 
had not gone beyond the stage of the first order, the lower éourts 
power to revise the valuation would have come to an end. There 
is nothing in Court-fees Act which requires that the question as to 
the sufficiency of court-fee should be decided in the presence of the 
‘defendant or after notice to the Government. Although in actual 
practice a defendant is permitted to object that the proper court- 
fee has not been paid, he has, strictly speaking, no legal right to 
raise such a plea, but his function must be deemed to be, subject to 
the courts’ leave, merely to assist it in coming to a proper 
decision. | 

36 M.L.J. 937, relied ¢ on. 

56 M.L.J. 302; 56 M. 744, applied. 

As observed in 23 M. 73, court-fees, though as between plain- 
tiff and defendant they are costs, are not costs as between plaintiff 
and government, but revenue, 

T. My Krishnaswami Aiyar and S, Tag aaa Aiyar for Peti- 
tioner, 

Government Pleader for Karat 

S. V. V. i S 
Madhavan Nair, J. - ‘S, A. No. 524 of 1931. 
_ and April, 1935, 

Res- -judicata—C o- defendants—Finding between co-defendants’ 
necessary, for the purpose of giving relief to one of them.in a pre- 
vious suit—C onditions necessary for a successful plea satisfied, 
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Where a mortgage was executed in favour of two tenants-in- 
common 4 & B, and A brought a suit for his share of the mort- 
gage money against the mortgagor adding B as a defendant, and 4 
alleged in that suit that B’s share of the mortgage money was dis- 
charged and B remained ex parte,a decree was given in favour of 
A, and there was also a finding that B’s share of the mortgage 
money was paid by the mortgagor, a later suit was broéughe by B’s 
assignee for his share of the mortgage money on the ground that 
the amount was due, - 

Held, on a plea of res judicata by the AA SEBAK that the 
finding as regards the discharge of B’s share in the previous suit 
operated as res judicata, because the finding between co-defen- 
dants was necessary for the purpose of giving relief to A in the 


-previous suit, and it satisfied’ the conditions necessary for a suc- 


cessful plea of res judicata between co-defendants in a former 
suit. 

15 M.L.J. 496, 47 Cal, 175.(P.C.), followed. 
_. K. Balasubrahmania Aiyar for Watrap Subrahmania Aiyar 
for Appellant. 

T. M. Krishnaswami Aiyar, K. Ramanathan Chettiar and 
A.C. Sampath Aiyangar for Respondent. 

K 





K.S. Menon, J. C. M.S. A. No. 254 of 1931, 
Sth April, 1935. : 

Civil Procedure Code (V of 1908), O. 21, R. 50 (2) =A ppli- 
cation under—Limitation—Limitation Act (IX of 1908), Arts. 181 
and 182—Whether an execution application necessary. $ 

A decree-holder who had obtained a decree against a firm as a 
firm, applied under O. 21, R. 50 (2) for leaveto execute the decree 
against two persons whom he alleged were partners of the firm 
and the lower Courts held that the application, not having been 
made within three years from the date of decree, was barred 
under Art. 181 of the Limitation Act. The decree was kept alive 
by intermediate application against the firm. 

Held, that the Article of the Limitation Act applicable was 182 
and-such an application could be made so long as the decree itself 
“was not barred. 

Held further, that the absence of an execution application did 
not matter so long as there was an application under 0. 21, 
R. 50 (2). a 

34Bom. L.R: 1112 at 1117, followed: : 

T. Krishnaswami _Aiyangar and S, K.N arasimhachari for 
‘Appellant. 

TM. Keishnaswami Aiyar for Respondent. 

KC, | : 


t 
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‘Varadachariar,J. | > $ S. A No. 671 of 1931; 
8th April, 1935. 

Madras Estates Land Act, S. 112—5 ale of holding for arrears 
of revenue—Four co-sharers—Notice to three alone—Absence of 
notice to the fourth—Sale of whole holding—If sale. valid—If sale. , 
invalid only to a: fourth part or as a whole. 

A flaintiff, who was admittedly entitled to a furik share ina 
folding, defendants 1 to .3 being'entitled to the remaining 3/4th, 
brought a suit te set aside a sale of the holding for arrears of rent 
under $, 112. Defendants 1 te 3 were in possession of'plaintiff’s 
share under a lease from him. The plaintiff was never served with 
notice of the sale. It was suggested that the sale was the result 
of collusion between the landlord and. defendants co-sharers. . 

Held, that absence of notice rendered the sale invalid but in the’ 
circumstances the sale was invalid only to nae extent oF the plain- 
tiff’ s quarter share, 

There is no scope for the spolication of S. 147 aaa therefore 
the notice must have been served on all the sharers, (61 M LJ. 
203; 1932 M.W.N. 1114.) à 

Section 112 contemplates part of a holding oe sold. That 
js an indication that the law does not inSist upon the holding being” 
sold in its entirety. (61 M.L.J. 203.) The use of the word ‘juris~ 
diction’ in cases holding that to acquire jurisdiction, the notice 
under S. 112 must be given, merely indicate that the non-service of 
notice is Such an important omission as to justify the court in 
ignoring the sale so far as the person not served with notice. is. 
concerned. ` 

If rent sale was the result of. fraid or collusion to which the 
defendants 1 to 3 were parties, the-principle of 7 I. C. 21: would 
justify the case being dealt with as one of a private alienation by’ 
misuse of the machinery of public sale. 

V. Ramaswami Aiyar for Appellant. 

K. S: Sankara Aiyar and K. S ankara Sastri for ak kai. 

K.C. 
Vargdachariar, J. : S: A. No. 188 of 1931; 





> Iih April, 1935. 


Hindy E T ATA T A of. specific property as 
his is eae tart AU property allotted to another— 
Different property allotted - mortgagor-—Allotted property 
alienated to bona fide purchasers—Mortgage, af: can proceed: < 
against this, as substituted security. as 

- The father of the first defendant; acting for himself- arid on 
behalf of his minor son (the first defendant) mortgaged 1 acre, 82 
cents of land in R. S. No. 199/1. The -mortgage deed did not 


44 


make mention of the fact that he was a co-parcener along with 
others, other than his son, and it did not even purport to mortgage 
any share in joint family property. In a partition suit by the other 
co-parceners for partition, to the mortgagor was allotted only 
51 céntsin R. S. No. 199/1, and some other properties amongst 
which was S. No. 199/2. This S. No. 199/2 was sold by the. 
mortgagor to the second defendant and by him it was solé to the 
third and fourth defendants, who were all found to be bona fide: 
purchasers. The mortgagee claimed a right to proceed against 
S. No. 199/2 as substituted security. e 


. 


Held, that the theory of substituted security ahe ied in 
1 I.A. 106 cannot avail the plaintiff in the circumsiances of this 
case. A person dealing. with property of another must be in a 
position to trace the encumbrances to which it is subject at any 
particular time. Wherea joint family member purportseto mort 
gage property 4 as his own and subsequently gets property Bata 
partition, a transferee of property B from him cannot ordinarily 
discover that property B is subject to any encumbrance. If on the 
other hand, the original mortgage had purported to comprise 
the whole of his undivided share in joint family property, 
a search of the registration records will put the subsequent: 
transferee on notice of the prior mortgage. These considerations 
ought not to be ignored when one is called upon to extend ‘the . 
doctrine of substituted security. Even as a matter of Hindu Law, 
the rights of an undivided member to alienate a specific item of 
property are by no means absolute. It is only as an equity that the. 
Courts have allowed the alienee to claim that at a partition be- 
tween the alienor-and his sharers this item of property may, if 
possible, be allotted to his alienor’s share, If for any reason, the 
allotment is not so made, the transfer will become inoperative and. 


the transferee can only have a claim for compensation against the’ 
alienor (See 25 Mad. 718). : i 


, Where no referenceat all is made to the fact of the mortgagor 
being only a sharer and the property.is mortgaged as if he was the 
absolute owner thereof, there is even less justification for the 
application of the doctrine of substituted security. ° 

1 LA. 106; 14 Lah. 756;35 Bom, L.R. 1154; 36 C.W.N. 1129; 
6'C.L.J. 46 and 20 Cal. 533, discussed and distinguished. ° . 

The observations in 34 Mad. at p 176; Sn gun as 
obiter. =. - Ki 

T.V.Muthukrishna Aiyar for Kasan. u 

A. V. Visvanatha Sastri and K. S waminathan for Respondent. 

S. V. V. 
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Venkatasubba Rao, J. C.R.P. Nos. 1191 to 1193 of 1933. 
9th April, 1935, 

Civil Procedure Code (V of 1908), O. 21, R. 72—Decree- 
holder purchaser—Leave to bid obtained—Execution petitions of 
other decree-holders pending on date of sale—Subsequent Execu- 
tion Petitions by other decree-holders—If such others can claim 
vateabl@ distribution. 

In execution of his decree, a decree-holder purchased certain 
Properties after Obtaining from Court leave to bid under O. 21, 
R. 72. “The decree was for Rs, 4,000 and the sale was knocked 
down for Rs. 3,315. Then he set off the decree amount, i.e., to say 
he did not deposit any sum into Court. On the date of sale there 
were some execution petitions by other decree-holders pending 
who had applied for rateable distribution. Subsequent to the sale, 
but within 15 days of it, three other decree-holders also applied 
for rateable distribution. 


Held, that they were not entitled to rateable distribution but 
only those who had applied for before the sale. Under the proviso 
to O. 21, R. 72 (2) all such persons as had applied for execution 
of their decrees before the assets were received by the Court are 
entitled to rateable distribution. The use of the word ‘may’ in the 
first portion and ‘shall’ in the second portion of O. 21, R. 72 (2) is 
significant. If the decree-holder chooses to take advantage of it, 
the Court has no option but to enter up satisfaction of the decree. 
R. 84 (2) must be read so as to be consistent with R. 72 (2) and 
R. 85 proviso. 

Where the purchase price is equal to or less than the decree 
amount, the right of the decree-holder (purchasing with permis- 
sion) to set off is controlled only to this extent, namely, that he is 
bound to bring into Court such sums alone as are due to those 
decree-holders whose applications for execution were pending on 
the date of the sale. R. 199 of the Civil Rules of Practice “pro- 
vided that.... Court” so far as it is repugnant’to the Code is 
ultra vires; and where there has been a set off of the above nature, 
the assets are realised within the meaning of S. 73 on the date of 
the Sale itself, sa 

A.LR. 1931 Mad. 103 and 65 M.L.J. 569, followed. 

Bringing in of the money does not constitute ‘realisation’ or 
‘receipt’ within S. 73, the money is brought in for the benefit of 
those persos alone whose applications were pending on the date 
of the sale. Decree-holders who come in later, that is, after- the 
date of the sale but before the expiry of the fifteenth day, cannot, 
by calling the deposit ‘realisation’ or ‘receipt’ claim rateable dis- 


tribution. 
NRC 
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37 Mad. 17, distinguished. 
K.V. Ramachandra Aiyar for Petitioner. 
K.S. Desikan for Respondent. 


S.V.V. 


Varadachariar, J. S. A. No. 561 of 1933. 
, 10th April, 1935. i 

Civil Procedure Code (V of 1908), S. 47—Legal represenia- 
tive of judgment-debtor—Attachment of property’ in execution— 
Claim by legal representative that property is her own—Dismissal 
of claim on merits—Reference of claimant to suit—Effect of— 
If claimant can rely on that advice--Plaintiff, if estopped from 
contending that suit does not lie. 

The plaintiff was the widow of the defendant in O. S. No. 16 
of 1925 and as that defendant died before execution was completed, 
she was added as his legal representative. When the decree-holder 
attached certain properties as that of the judgment-debtor, the 
widow applied under’S. 47 and O. 21, R. 58 to raise the attachment 
onthe ground that it was her own. The Judge dismissed the 
petition on the merits and added “In the circumstances, I am not 
prepared to uphold the claim and refer the petitioner toa regular 
suit”. Then she filed a suit under O.21, R. 63, instead of appealing 
under S. 47, l 

Held, that when a person who has been impleaded as a legal 
representative of a defendant or a judgment-debtor claims that 
certain properties attached as the judgment-debtor’s property are 
her own, her remedy is by an application under S. 47 and not 
under O. 21, R. 58. The proper remedy was for her to have 
appealed against it under S. 47. 

No doubt in a case where a wrong order is passed as to whether 
a proper remedy is by a suit or by an application, it has been held 
to preclude the other party from afterwards contending to the con- 
trary in a fresh application or suit on grounds of estoppel or res 
judicata. But, where as here, the Judge gratuitously offers advice 
to her as to the further course she should adopt and that advice is 
wrong, it will not make it res judicaia or introduce any estoppel 
as against the other party. 

13 M.I.A. 160, relied on. 

A.LR. 1932 All. 240, distinguished. 

P. Satyanarayana Rao for Appellant. 

A. Lakshmayya for Respondent. 

S. V. V. ——— 





King, J. <- C. M.S. A. No. 17 of 1934. 
8th April, 1935. 


Civil Procedure Code (V of 1908), S. 60—Monthly allowance 
_under a deed of maintenance—If attachable—Maintenance under 
personal law and maintenance under contract—Difference between. 

Where a judgment-debtor was entitled to a monthly payment 
of Rs, 100 under an usufructuary mortgage-deed executed by him 
in favour of a third party and where the clause i in the deed recited 
that the monthly payment was for the maintenance of the judg- 
ment-debtor, A | 

Held, that the monthly allowance was attachable in execution 
and was not exempted under S. 60, cl. (7), Civil Procedure Code. 
It is only where there exists a right to maintenance independently 
of acontract, a right derived from the personal law or personal 
relationship of the parties that protection could be afforded. But 
where a right was created for the first time by contract, as for 
example an owner of property providing for his own maintenance, 
such a right is alienable and liable to attachment. 

23 All. 164; 52 Mad. 465 and 16 C.L.J. 354, followed. 
47 All. 385 (P.C.), distinguished. 
A.V. Visvanatha Sastri and K. Swaminatha Aiyar for Appel- 


lant. ; : , 
N. Sivaramakrishna Aiyar and A. Balasubramaniam for 
Respondent. l 
S. V. V. ai 
Stone and Varadachariar, JJ. Appeal No, 166 of 1932. 


11th April, 1935. 

Construction—Grants—If service inam. 

Some time before 1740, a Mahomedan official acting under the 
then Mahomedan ruler established a mosque and for the conduct 
of service in that mosque appointed one H, ancestor of the present 
holders of the offices, to three offices therein. The offices were 
declared hereditary in the family, No provision was made for 
salaries for the offices, though in the Grant a statement was made 
that a sum of Rs. 25 was made and assigned out of the Govern- 
ment revenue to the said H. It was for the purchase of oil, etc., 
for service and therefore an allowance and not ‘salary’, . The 
offices wêre conferred on H and his descendants from generation 
to generation. In return they were given certain lands, such lands 
to be enjoyed by them so that they might be free to pray for thé 
State and perform the services, 

Held, that it was a service inam and inalienable. A mosque 
with the connected offices having been established, the family 
having been appointed hereditarily to occupy those officés, and no 


provision for payment having been made, these lands . , were 
NRC 
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evidently granted to that family to enable them to continue to 
. perform those offices. This is not a case where lands are granted 
to an individual with the condition that he shall render prayers. 


B. Somayya with P. S. Raghavaraman for Appellant. 
V. Suryanarayana and D. Krishnaswami for Respondents. 


S. V. V. —— ° 
Stone and Varadachariar, JJ. Appeal No. 198 of 1980. 
15th April, 1935, ° 


Landlord and Tenant—Proprietary estate—Grant of ltase of 
—Claim to Manibhaswatantram by proprietor—Nature of. 

A Rajah granted the suit village N to the first defendant on 
lease for 40 years under Ex. A. Afterwards he granted it to him 
as a Sarwamanyam gift free from all liability for rent or tax on 
2nd June, 1895 under Ex. I. Later, disputes arose which were all 
settled in 1902 under Ex. B superseding Ex. I. From 1911 the 
system of payment to the village officers direct by Government 
came into vogue. Under Ex. B the lessee agreed to pay a reduced 
poruppu as compared to Ex. A but the document was silent as 
regards manibhaswatantram. The claim was for manibhaswatan- 
tram, ; 

‘Held, it has been held in I.L.R. 51 Mad. 449 that when a 
Zemindar leased a village, he must prima facie have intended to 
transfer only so much of the income as he was entitled to in his 
own right and not the proportion of the produce which he received 
by way of manibhaswatantram, because it was collected by him 
only for the purpose of being distributed to the village officers, 
The same principle applies to this case, as the document is silent 
about the swatantram., The notification under the Proprietary 
Estate Village Service Act does not affect the question, for, S. 27 
clearly indicates that so far as the relationship between the 
Government and the estate is concerned, itis the owner that has 
got to pay the increased peishcush, consequent upon the substitu- 
tion of a direct money payment to the village officers. The 
reasonable construction is that, for the purposes of the liability to 
pay the village officers on the one hand or to pay the increased 
peishcush to the Government on the other, the Zemindar continues 
to énjoy the same position as before and that his permanent lessee 
deals with the village officers only as the Zemindar’s agent so far 
as distribution of swatantram is concerned. 

‘The Advocate-General (Sir? A. Krishnaswaimi Aiyar), 
S. Sundararaja Aiyangar and U.Somasundaram Pillai for Appel- 
lant. 

C. S. Venkatachariar, V. Rajagopala Aiyar and T. V. Ramah 
for Respondents. | 


S.VV. 





1 King, J. . é a 
18th April, 1935. ` C. R. P. No. 363 of 1933. 

Profession tax—Swit for refund of—District Municipalities 
Act, S. 354—-Limitation Act, Art. 62 or Art, 120—Pendency of. 
appeal—When limitation commences. 

Where the provisions of the Act relating to assessment have 
not been complied with, a suit for refund is not barred. 

Article 120 of the Limitation Act applies to such a suit as it 
cannot be said to*be a suit for money received fof the use of the 
plaintiff within the meaning of Art. 62. Even if the latter Article 
applies, time will commence to run only when the assessment 
becomes final after the disposal of the appeal by the Municipality. 

K. S. Rajagopalachariar for K. Rajah Aiyar for Petitioner. 

R. Sundaralingam for Respondent. 

Sve V. 
The Chief Justice, Cornish C. M.-A. No, 101 of 1933. 

and Pandrang Row, JJ. 

24th April, 1935. 


Provincial Insolvency Act (V of 1920), S. 9 Cl. (1) (c)—Aet 
of insolvency committed more than three months before filing of 
petition—Ex piration of three months during vacation—If petition 
in time—General Clauses Act, S. 10. 


A creditor’s Insolvency Petition based on an act of Insolvency, 
namely, a sale dated 28th February, 1931, was filed on 29th 
June, 1931, the re-opening day after the vacation, the three months 
period having ended on 28th May, 1931, during the vacation, and 
the question arose whether such a petition could be entertained. 

Held that S.9 (1) (c) of the Provincial Insolvency Act is a 
condition precedent and not a rule of limitation, that is to say, the 
petitioning creditor must, on the day when he presents his petition, 
have in view some act of Insolvency which the debtor has com- 
mitted within the three preceding months. He has to see on that 
date and on that date only what acts of Insolvency are available tò 
him; and he cannot make use of any act of Insolvency outside the 
period of three months as that has ceased to be an act of SANDI 
vency on the expiry of three months. 


(1933) M.W.N. 1049 overruled. 
12 CA. D. 314 and 5 Ch. 577 relied on. 


The general principle that where a person is, under any act 
in force, entitled to do something, that person is not to be preven- 
ted from exercising that act by, as in this case, the closing of the 
Court, for the vacation, cannot altér an act which by Statute is 
defined as an act of Insolvency, namely, a fraudulent preference of 
a creditor within three months before the presentation of an 
Insolvency Petition, 
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Per Cornish, J—If as the authorities (12 Ch. 314, (1895) 1 
Q.B. 194) decide that an act of Insolvency ceases, after the lapse 
of three months, to bea valid ground of adjudication, it cannot 
be made so by S.10 of the General Clauses Act. This section 
adopts and declares the equitable rule that when a period is given 
for doing a certain act and the party bound to do it within that 
time is prevented by an act of Court itself, by being closefl on the 
crucial date, the party may do it on the Court’s re-opening day. 
But no period is fixed by the Insolvency Act for presenting an 
Insolvency Petition, What the Act provides is that a éreditor 
shall not be entitled to present a petition upon an Act of Insolvency 
which occurred more than three months before, which is a quite 
different thing from saying that a petition may be presented within 
three months from the commission of an act of Insolvency, 


K. Kuppuswami for Appellant. . 
P. Chandra Reddit for Respondent. 
S: V: V. —— 
Pandrang Row, J. C. R. P. No. 471 of 1931. 
25th April, 1935. 


Arbitration— Reference in writing to thirteen arbitrators—No 
provision in reference t6 abide by majority view—Subsequent oral 
agreement to abide by majority view—Decision arrived at in the 
presence of all arbitrators—Written award not signed by two of 
the arbitrators—Validity of such award, 


By a reference in writing a matter in dispute between the 
parties was referred to 13 arbitrators, the reference not providing 
for the majority view in case of difference. A subsequent oral 
agreement to abide by the majority view was pleaded and found 
to be true. All the 13 arbitrators were found to be present when 
they came, to a decision. On the next day when the award was 
pronounced only eleven of the arbitrators signed the award, the 
other two not even attending the meeting. 

Held, that a subsequent oral agreement to abide by the 
decision of the majority is not invalid and that the actual decision 
having been come to in the presence of all the arbitrators? the 
failure of two of them to sign the written award did not vitiate it. 

B. Sitarama Rao and C. V. Harihara Atyar for Appellants. 


- K. Rajah Aiyar, R. Rangachari and K.S, Ramamurthi for 
-Respondents. . 


S. V.Y.  * ns 
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PV aradachariar, J: ` C. R. P. No. 774 of 1290; 
29th April, 1935. i 

Civil Procedure Code (V of 1908), S. 52—Legal EE E 
of a defendant—Onus of proving receipt of assets—On creditor or 
legal representative. 

A was impleaded as a legal representative of his. desan 
brothes (defendant), the widow being the other legal represen- 
tative. The question was raised in the suit whether A. was in. 
possession of any assets of the deceased at all. The Court found 
that 4 was shown to have been intermeddling with the brother’s 
estate and therefore passed a decree against him to the extent of 
the property that he has received. The judgment added that. the 
extent of the property received be left to be decided in execution. 

Held, that the Court in execution must come to some conclu- 
sion on evidence placed by the decree-holder as to the extent of 
assets received by the legal representative. The decree-holder. 
must show under S. 52, Civil Procedure Code how much the legal 
representative received. The onus is not on legal representative 
to show what he has received or how. the assets if any has been 
spent. 

N. D. Varadachari for Petitioner. 

Respondent not represented. 

S. V, V. — 


Varadachariar, J. C. R. P. No. 749-of 1933. 
29th April, 1935, By NGA 
Hindu Religious Endowments Act (II of 1927)—Excepted 
temple—Founders descendants—Not done duty as trustees for a 
long time—If can claim as hereditary trustees within the meaning 
of S.9. < 
It was found that a temple was founded by one of the 
ancestors of the petitioners, that properties were purchased by the 
petitioner’s ancestors and endowed to the temple and that all the 
properties were registered in the name of the temple represented 
by the Archaka for the time being. There was no evidence to show 
that the petitioners or their ancestors acted as trustees of the 
temple for some generations before the suit. 
Held, that it is not an excepted temple. 17 Cal. 3 and cases ` 
following it have held that when a person founds a religious 
institution, the office of trusteeship thereof is vested in him and his 
heirs in default of evidence of other trustees being provided for 
by him under the trust and it may also be correct that unless some 
one else has acquired a title to the trusteeship, it cannot be lost by 
mere nonuser. But S.9 of the Endowments Act is not speaking 
of this theoretical trusteeship. It contemplates defacto exercise 
of hereditary trusteeship and not a mere presumptive right not 
NRC 
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exercised for several generations, The words ‘has been’ in S. 9 
suggests that the right contemplated is one which has continued. to 
be exercised up to. date, 

B. Jagannadha. Das for Petitioner. _ 

P. V. Rajamannar for Respondent. 

S. V. V. —— 

Pandrang Rao, J. C. M.S. A. Nos. 373 and 374 of 1932, 
29th April, 1935. 

Civil Procedure Code (V of 1908), S. 152—Aécidental ane or 
omission. 

In an application for the ascertainment of mesne phone and 
to recover the said amount from the properties covered by a 
security bond, the court ascertained the mesne profits but omitted 
to make the consequential order for recovery thereof from the 
secured properties. > An application having been filed to amend the 
judgment and decree so as to grant that prayer also, the lower. 
Court rejected the application on the ground that the amendment 
sought for was not formal, 

Held, that a Court has got jurisdiction not merely to correct 
clerical or arithmetical mistakes of a formal nature but the Court 
has also jurisdiction to correct any accidental slip or omission 
under S. 152, Civil Procedure Code. l 

Held further, that the omission- to direct the recovery of the 
amount ascertained from the properties covered by the security 
bond was a case of an accidental omission which should be 
remedied under S, 152, Civil Procedure Code. 

"B. V.. Ramanarasu for N. Rama Rao for Appellant. 

Ch.- Raghava Rao for Respondents. 

S. V. V. - 

King, J. ; C. R.P. No, 809 of 1933. 
30th April, 1935. 

Surety—Guarantee—W hat is—Consiruction of letter. 

Where R wrote a letter to the plaintiff as follows :— 

“I request you to supply to the bearer of this letter S as 
before, articles for Rs, 150 and after you receive that amount to 
supply again articles of the value not exceeding that amount ”., 

Held, that it did not amount to a guarantee by R and R was 
not liable. Where reliance is placed upon a so-called letter of 
guarantee, the assumption of liability on the part of the writer of 
the letter must be-very clear. The mere fact of R suggesting a 
limit of Rs. 150, though plausible to imply guarantee, is not 
enough to constitute it a guarantee. 

S. Jagadisa Aiyar for Petitioner. 

V. Rajagopalachari for Respondent. 


S. V. V. 








Burn, J. - © Cr. R, C. No, 942 of A 
30ih April, 1935. 

‘Indian Penal Code, Ss. 379 aa 511—Altiempted theft of an 
ancient monument—Buddhist stupa—Tablets permanently fixed 
into it by cement and lime—Whether digging around ‘the same 
amounts to attempt at theft. | 

The accused who was the village Munsif was convicted by the - 
Stationary sub-Magistrate for an attempted theft of an antcierit 
monument in a place near-Amaravathi and sentenced to three 
monthse R, 1. The sentence was confirmed in appeal by the 
Sub-divisional Magistrate of Guntur. The prosecution alleged 
that the two accused were caught red-handed whilst digging around 
the Buddhist stupa, an archeological mound into which were fixed 
with cement and lime ten stone tablets containing carvings, 

Held, that the accused had not actually made an attempt to 
move the Stone slab. All that he was proved to have done was that 
he had made and was still making some preliminary digging which 
were necessary to remove the earth so that he could get. at the 
stone slab, That was only preparation, not.attempt. If. he had 
put a crow-bar under the stone and tried to lift or if in any other 
manner he had tried to move the stone, the conviction would have 
been correct. Hence conviction must be set aside, 

C. R. Patiabhi Raman and Dr. Subramanian for Accused, 

A. Narasimha Aiyar for the Public Prosecutor for the Crown. 

K.C. meie 
Curgenven and K. S. Menon, JJ. L. P. A. No. 19 of 1934 

2nd May, 1935. 

Transfer of Property Act (IV of 1882), S. 130—Transfer of 
actionable claim— First transfer to A—Later transfer to B— 
Earlier notice by B of assignment to him—Later notice by A of 
assignment to him—Payment by debtor to B--Validity of. 

C had taken a ticket in a chit fund which was being managed 
by the firm of defendants 1 to4. As C was indebted to the plain- 
tiff (A), he executed a hypothecation bond Ex, B in his favour. 
on 15th August, 1919 in respect of 5 instalments which he had paid. 
by then to the chit fund. On 5th October, 1921, C executed 
another hypothecation bond Ex.2 in favour of B (fifth defen- 
dant) in respect of 6 instalments, including the five instalments’ 
hypothecated in favour of A. B gave notice of the assignment in 
his favour to the chit managers on 6th October, 1921. A sent 
notice of his ussignment only on 26th October, 1921. The defen- 
dants paid the amount to B in 1926. A claimed payment to him of 


the amount contending that though his notice was later, he was 
entitled to priority under S. 130, Transfer of Property Act, 


Held, that C’s right to receive the amounts subscribed by him 
to the chit fund is an actionable claim. When it was hypothecated 
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to A, it was effectively transferred to him, as under S. 130, Trans- 
fer of Property Act no further act on the partof C is necessary to 
complete the title of A. There is nothing in S. 130 to warrant 
the view that the title of the transferee is not complete until a 
notice is issued to the debtors. The proviso has nothing to do 
with the title of the transferee or with priority of claims. Under 
the English law, B would be entitled to priority, because ufider the 
English law, notice is necessary to perfect the title. The Indian 
Law is differentsin this respect from the English Law. 

In cases where the earlier transferee is guilty of gros$ negli- 
gence or is estopped and the subsequent transferee takes the 
assignment without notice of the earlier one, different considera- 
tions may arise. 

S. Ramaswami Aiyar and V. K. Srinivasa Aiyangar for 
Appellants. i 

B. Sitarama Rao, K. S. Krishnaswami Aiyangar K. S. Cham- 
parea angah and S. R. Krishnamachariar for Respondents. 





Curgenven and K.S. Menon, JJ. L. P. A. No, 26-0f 1934. 
2nd May, 1935. 

Transfer of Property Act (IV of 1882), S. 40—W ater— 
Artificial channel—Dug by plaintiffs predecessor—Channel passing 
through defendant's land—Agreement with P to pay water rate— 
Plaintiff, as assignee if entitled to benefit of the agreement. 

An artificial Channel, which was part of an irrigation system 
constructed by one P at his own cost a good many years ago, passed 
through the defendants’ land. The plaintiff is an assignee of the 
lands from P. P claimed water rate from the defendants, for 
having taken water from this channel to irrigate his lands, It was 
found that the occupants of lands must have agreed to pay P some- 
thing in return for the privilege of taking water and the question 
was if the plaintiff was entitled to the benefit of that agreement. 

Held, that the case falls under S. 40, Transfer of Property 
Act. The plaintiff is entitled to the benefit of the obligation on 
the part of the persons taking water from the channel to make 
payments forit. It is an obligation arising out of the original 
contract and it is reasonable to hold that that obligation is 
“annexed to the ownership of immoveable property” or is a 
covenant running with the land. The obligation devolves on the 
defendant as owner of the land and is inseparably connected with it, 

4 C. 633; 2 M. 46 and 51 B. 243, referred to. 

P. S. Narayanaswami Aiyar for Appellant. 

P. Govinda Menon for Respondent, 

SM, —— 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 
Present :—Lorp BLANESBURGH, Lorp ALNESS AND SIR 
Joux WALLIS. SORE 
Kunwar Toshanpal Singh | ad others č Jessa 
v. l 
The District Judge of Agra and others a Respondents. 


Hindu Law—Sons’ prous obligation to discharge their deceased father’s 
‘debis—Avyaraharika” debt—Criminal breach of trust by father-—Sons’ 
obligation to meet antecedent civil liability of their father, whether Dikena 
by his subsequent crime. . 


The Committee of Management of a School sued to recover from the 
defendants, the sons of a deceased Hindu father (who was the secretary of 
‘the Committee), to the extent of their interest in the co- parcenery property, 
the moneys of the School Committee received by the deceased and not duly 
accounted for, The defence was that the debts of the father being Avyaraha- 
rika, the sons were not liable under the Hindu Law. The High Court, in 
dealing with the question of the pious obligation of sons to discharge their 
deceased father’s debts, held, first, that if the liability arose directly froma 
criminal act, the sons were not bound; secondly, that if there was first a civil 
liability on the father’s part, followed by an act which transformed that lia- 
bility into a crime, the sons were bound to meet the civil liability tothe extent 
of the family property, their obligation, in that behalf, being inno way altered 
by the father’s subsequent crime. Applying that coriclusion to the facts, they 
held that the present case came within the second category, and that when the 
moneys of the School were received by the deceased, he at first acted in per- 
fect good faith and had then no dishonest purpose, but even assuming that he 
had subsequently been guilty of any criminal -offence with respect to these 
moneys, he became responsible, as-and when. the moneys were received by 
him, to account for the same, and that being a civil liability which preceded 
his criminal misappropriation (if any), the sons were, in their view of the 
law, liable. 








7 = - 1 
*P.C. Appeal No. 55 of 1931. fk -- 19th July, 1934, 
Allahabad Appeal No. 45 of 1928, i š 
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On appeal by the sons to the Privy Council, it was in effect conceded by 
the plaintiffs-respondents that ultimately the deceased was guilty of a cri- 
minal breach of trust, and their Lordships, differing from the High Court in 
their appreciation of the facts, held, (without pronouncing any opinion on the 
distinction drawn by the High Court between a civil liability and subsequent 
criminality), that in relation to the moneys misappropriated by the deceased, 
there was no antecedent civil liability, and that the deceased was, in relation 
to these moneys, guilty of a criminal breach of trust simplicites, and that, 
consequently, the sons were not liable for the moneys ‘Found to. be due: “from 
the deceased which represented his criminal misappropriations. š A 


Judgment of the High Court, Allahabad, Toshanpal Singh v. The District 
Judge of Agra, (1928) I.L.R. 51 All. 386 varied. 

‘Appeal No. 55 of 1931: from a judgment and decree’ òf 
the High Court, Allahabad, dated the 25th July, 1928,-varying 
the decree of the Subordinate Judge of „Agra, dated the 14th 
August, 1925. me 


The facts of the « case are set out Esa ang ‘fully: -i ‘in’ the 


- 4 oft 


‘Board’s Judgment and in that of the High ‘Court, Allahabad, 


reported in Toshanpal Singh v. The District J udge of Agra. L- 


De Gruyther, K.C. and Mockei for appellants,— Under’ ‘the 
Hindu Law the sons are not liable for any debt which is Avyara- 
harika, i.e., incurred for. a' cause repugnant to good morals. 
Moneys.criminally or dishanestly misappropriated by the father do 


‘not constitute a debt which `is- “lawful, usual or customary”; 


Definition of Avyaraharika debt in Mookerji, J.’s judgment in 
Chhakauri Mahton 7 Ganga Prasad, 2 referred to, and the follow- 


Mahabir Prasad ` v. Basdeo 5 ee 3 Durbar Khachar v; :K kachar 
Harsur,4 Pareman Das v. Bhathu Mahton,5 McDowell v, “Ragava 
Chetiy,6 J agannath Prasad. v. Jugal Kishore? and Bar M ani. x. 
Usafali. 8 i : eee 


On the proved facts aa AE Dhianpal Singh’s gd was 
shown, to have.been, if not crimirial, at least i improper and tainted 
with dishonesty and immorality, and the distinction drawn.-by the 
High. Court between dishonesty and ` criminality: is -oppdsed to 
authority: under the Hindu Law a son is not answerable for debts - 
attributable to his, father’s failings, follies or caprices, Durbar 
Khachar v, ‘Khachar Harsur4 `. KG e 6 


U pjohn, K.C. and Wallach for eee —Under the Hindu 
Law the sons are liable where. the father was undesa civil ability 


| 








pa. 


1 


(1928) I.L, R. 51 All, 386. wr 2. aoity I.L.R, 39 Cal. 862. . 
= GB80 TLR 6 AN, 234. ~ 4. (1908). LL.R, 32° Bom, “348, . 
5. (1897) I L.R. 24 Cal. 672. 6.. (1903) LLR; 27 Mad. 71, 4 


7. (1925) LL.R. 48 All. 9. - "8° (1930) 33 Bom. L,R. 130, 
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to accotint ‘fof-moriéy received by him even-though he may have 
dishonestly retained it. “It-is*no answer to a-claim based onan 
antecedent civil liability to plead a subsequent criminal act., 


_ Natasayyan v. Ponnusami,l Kanemar Venkappayya v. 
Krishna Charya,2 Erasala Gurunatham v. Adepaliy Raghavalu,8 
Garuda Sanyasayya v. Nerella Murthenna Srimat Tirumala 
Peddinti Sampat Kumara Venkatacharyulu v. Mohana Panda,’ 
Brij Nath Shargha Pandit v. Lakshmi Narain Kaul,6 Hanmant 
Kéashinath v. Ganesh Annaji,t Bal Rajaram Tukaran? v. Maneklal 
Mansukhdai,s Venugopal Naidu v. Ramanadhan Chetty, Lalji 
Tewari v. The u a 10 and Chandrika Ram v. Narain 
Prasad 11. e 


_DeGruyther, K.C., repliéd. 


“19th July, 1934. Their Lordships’ judgment was deli- 
vered by 


LORD BLANESBURGH. —This is an n appeal froma ‘decree of 
the High Court of Judicature at Allahabad of the 25th July, 
1928, confirming, with a modification in its amount, a decree 
of the Additional Subordinate Judge of Agra, dated the 14h 
August, 1925. 


The „respondents, plaintiffs in the action in Ai these 
decrees w were made, are members of the Committee of Manage- 
ment of the Balwant Rajput High School, Agra. “Thé 
appellants, defendants to the action, are the sons of Thakur 
Dhianpal Singh, who was for many years secretary of the 
Committee. He died onthe 30th May, 1923, the meas of-a 
joint undivided Hindu family. 


The respondents in their plaint of the 20th July, 1924, 
claimed as sums to be paid.by the appellants from the property 
left them by their father, and also out of the joint family. 
property in their hands, the sum of Rs. 86,863-4-2, or. such 
other sum as might- be found due -to them from Thakur 
Dhianpal Singh. The Subordinate Judge, decreed the suit for 
a principal sum of Rs. 48,143-1-2. The High Court, on appeal 
1, (1892) LL.R.16Mad.99:3MLJ.1.0 2°. 2. 

(1907) I.L.R. 31 Mad, 161: 17 M.L.J. 613, 7 





“(1008) LL.R.31Mad.472. °° 4. (1918) 35 ML. 661,” 
5, (1920) LL.R. 44 Mad, 214: 39 M.L.J. 586. 
“6. (1932) 8 Luck. 35. 7, (1918) LL.R. 43 Bom. 612. ` 


~ (1931) LL.R. 56 Bom. 36: 
9. asin LL.R.37 Mad. 458: 23 M.L,J. 61, 
10, (1919) 4 P.L.J. 609 at 653. 11. (1924) LL,R. 46 All, 617, - 
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reduced the principal amount decreed to Rs. 42,993-4-2, but 
otherwise confirmed the decree of the Subordinate Judge. 


The defendants again appeal. 


Asa liability of Thakur Dhianpal Singh, fee amount is, 
before the Board, no longer in debate. The extent of his 
liability was seriously in issue in both Courts bel6w. Asa 
result, the proceedings there were highly involved. The record 
is a forest ‘of figures bewildering in meticufous but unconvin- 
cing detail. With the High Court’s figure of Rs. 42,993-4-2 
now accepted by the appellants as the measure “of their 
deceased father’s liability, this part of the case has ceased to be 
formidable. An analysis of the figure, a composite one, is, 
However, still necessary in order to ascertain to what extent it 
is a liability for which the appellants can be made ‘responisible. 
Upon this, the only question: now at issue, the relevant facts 
have emerged with great-clearness as a result of the elaborate 
judgments delivered by the-learned Judges in India, and their 
Lordships are thereby enabled to state with comparative brevity 
their relatively simple findings upon which the decision of the 
appeal must depend. l 


. In March of 1915, the Goren of Tada saate to 
the School Committee the sum of Rs. 90,000 for additions to 
and alterations of the school buildings. The grant was made 
on conditions, one of which was that the money, pending its 
final application, should be placed on deposit with the Bank of 
Bengal. As to Rs. 30,000, part of this grant, no - trace, it 
appears, exists. Rs. 60,000, treated as representing the entire 
grant, is found in the hands of Thakur Dhianpal Singh in June, 
1916, and after being placed by him on fixed deposit for one 
year, it was on the 15th August, 1917, invested in War Loan 
repayable in three years. On repayment, Rs. 50, 000 was, on 
the 19th August, 1920, placed by Thakur Dhianpal Singh on 
deposit with the Bank of Bengal, and Rs. 10,000 on current 
account in each case in his ownname. On the 16th October, 
1920, he reported to the Committee the ees the War 
Loan and proceeded as follows :— 


“ee have consequently invested a sum of Rs. 50,000 in fixed deposit -with 
the Bank of Bengal at 4 per cent. per annum for one year, and Rs. 10,000 in a 
current call account, I request the formal sanction of the Committee. I 
further beg that the Committee may be pleased to authorise me to operate on 
the account and draw the money, when necessary, to meet’ the epose of 
the brick kiln and the acquisition of other building materials.” 
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The sanction and authority so-asked for were granted by 
the Committee on the same day. 


An examination of the current account so opened is inte- 
resting. The account starts on the 19th August, 1920, with 
the credit of the Rs. 10,000. Drawings upon it, the purport of 
most of them can only be guessed, commence at once and 
continue until the 19th August, 1921, when the account is over- 
drawn tg the amotint of Rs. 51,026-6-2. On tfiat date a 
Rs. 50,000 fixed deposit, with Rs. 2,000 interest accrued, 
transferred to the credit of the current account, which was 
thereby: put in credit to the extent of Rs. 973-9-10. This 
credit, except as to Rs. 64-4-1, was exhausted by drawings 
extending 40 the 15th: October, 1921. The account then 
remained dormant until the 29th December, 1922, when it was 
formally closed by the balance of Rs. 64-4-1- being drawn out 
by Thakur Dhianpal Singh himself. No sums were ever paid 
into the account except the two of Rs. 10,000 and Rs. 52,000, 
respectively. Accordingly on its credit side, it was in result a 
separate account of the schools into which school moneys and 
no others were paid by Thakur Dhianpal Singh, and it is 
substantially true to say that these moneys had-by the 15th 
October, 1921, been entirely expended by him in one way or 
another. Drawings in his own favour on the account amount 
to over Rs. 34,000. It is convenient, however, at once to state 
that it does not follow that these drawings were in whole or in 
part applied by Thakur Dhianpal Singh to his own use of 
otherwise misappropriated. It could not have been regarded 
as impossible, if nothing more were shown with reference to 
them, that they were all ultimately applied by him for authorised 
, purposes. 


But, with both accounts in fact exhausted, Thakur 
Dhiaripal Singh on the 19th May, 1922, sent an important 
communication to the Committee. In it; after referring to a 
discussion on the plans and estimates “of the proposed altera- 
tions and additions to the school buildings,” which at the 
instance of the Committee he had had with the executive 
engineer of the Agra. Pivision, he concludes as. follows :— 


“The estimate, according to the current Public Works Dearien rates, 
comes'to Rs, 78,484, and to the District Board rates it comes to Rs. 73,459, 
But as far as I have-calculated, I can get the entire thing done at a cost of 
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Rs, 60,000 if the Committee authorise me and sanction the amount, I shall 


undertake to complete the buildings according to the plan at a cost of 
Rs, 60,000.” 


“The Committee has got in hand a sum of Rs. 70,000”. 


It is unfortunate that this communication was accepted 
by the Committee at its face value and - without investigation 
or inquiry. As may be gathered from what has been already 
stated, the’statement was little better than a tissue of falsehood. 
It represented the alterations and additions to tae school 
buildings as being all still in the future, and it treated the 
Committee as having then in hand, presumably for the 
purpose of the alterations, a sum of Rs. 70,000—the facts 
being that apart from the missing Rs. 30,000 of .Government 
grant, the Committee had never had any moneys in hand 
beyond those in the name of Thakur Dhianpal Singh, and that 
he had never treated himself in respect of that part as being 
accountable for any sum exceeding with interest Rs. 62,000. 
Nor was even that sum in hand. The whole of it had, ‘except 
as to Rs. 64, had disappeared seven months before. 


`. The Committee, however, still implicitly trusted their 
secretary. On the same 19th May, 1922, in- response to his 
application, they resolved :— 

“That the Secretary be authorised to put in hand the alteration on the 
condition that the total amount expended does not exceed Rs. 60, 000. 

“And here it is convenient to pause for a moment in order 
to ascertain the legal position of Thakur Dhianpal Singh in 
relation to these moneys so left by the Gone in ‘his 
charge. 


` He was entitled and empowered, as their Lordships ‘think, 
to apply them, as in his discretion was proper, for any of the 
purposes which had been named by him and accepted by the 
Committee. As to the resulting balances, it! was his duty to 


keep the moneys standing to the credit of one or other‘of the 


actounts referred to in his communication.of the 16th October, 
1920, until. these- were required for any of the _ purposes 


aforesaid. 


With reference to these balances, he was under no further 
obligation, unless and until their application was otherwise 


directed by the Committee. No such direction was ever given. 
‘Accordingly if, and to the extent to which Thakur Dhianpal 
“Singh withdrew ‘these moneys and‘applied them for his own 
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purposes, he was gitilty,.as from the moment of withdrawal of 
a criminal breach of trust. But until the moment of withdrawal 
he had been guilty of no breach of duty, civil or otherwise, in 
relation. to them. It will be found that in this statement is 
disclosed the key to the solution of this appeal. The failure 
both of the learned Subordinate Judge and of the High Court 
to appreciate the situation, as thus stated, has led both Courts 
in India, as their Lordships very respectfully: think, toa wrong 
conclusion. i 


_- Between the 15th.May and the 30th January, 1923, Thakur 
Dhianpal Singh—he will in what follows be referred to as 
Dhianpal—drew cheques on .the ordinary school. account 
ostensibly for the expenses of the alterations and additions to 
the. school, buildings, these cheques „in every instance being 
countersigned by successive Presidents of the Committee, 
J. R.W. Bennett and Mr. E. Bennett... - i 
- In November, 1922, for the- first. cine Mr. E. Sennett 
queried the signing of further cheques. Correspondence took 
place between him and Dhianpal. In- the course oi it, the 
secretary made the: following statement:— ' otse 
4“! The construction of the building is being carried out i in accordance with 
the plans through the agency of contractors and occasionally labour on, “daily 
wages is engaged as well. For this work I have drawn. the money: in: the 
manner begged to put out in my letter’ of yesterday, An’ account ‘of the 


money , expended is kept in my office; oet from: the other school 
accounts. a ; 


toe 


` «Twas not. aware at the time of this correspondence that there was, any 
Government ‘grant. There is no mention in the correspondence that any 
Government grant was given, and Thakur Dhianpal Singh concealed-this fact 
from my knowledge. He also concealed the fact that he had withdrawn-about 
Rs, 60,000, which were in two deposits. “of Rs. 10,000 and Rs. 50,000, 0f the 
Building Fund, and although the Committee had limited him to the expendi: 
ture of Rs. .60,000, the cheques which he drew with the counter-signatures 
of Mr. J. R. W. Bennett and myself had been drawn beyond the sum of 
Rs. 60,900, and were being drawn not on any. building fund provided by the 
Government, but‘on the ordinary school funds in deposit in the-banks; After 
the death of ‘Thakur. Dhianpal Singh, I ascertained that he:had drawn-sevén 
cheques’ for, building purposes ‘on ordinary ‘school - account, _ totalling 
Rs. 21, 597-3- 2 up to the 20th January, 1923. .°. . j 


Teck The complaint against Dhianpal Singh is that Dhianpal, by misappro- 
ptiating a portion of this money and other sums detailed in the" plaint, 
committed, criminal breaches of trust.” : -- cM toe. 

: Aiter Dhianpal’s death—which Aok n “it will “he 
remembered, on the 30th May, 1923an auditor was appointed 
to examine the accounts relating- to the school: building. - ‘This 


. In his evidence at the trial, Mr; E. Bennett T — Pra 
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report was subsequently filed inthe action by the respondents. 
It takes a very serious view of Dhianpal’s transactions, and 
refers, passim, to his misappropriation of assets and embezzle- 
ment. The respondents also caused the work actually done 
upon the school buildings by Dhianpal Singh to be valued. 

It will be found that the valuation so made was adopted 
by the learned Subordinate Judge and is one of the basic 


figures on which the liability of Dhianpal, as finally ascertained, 
is arrived at. e 


On the 29th July, 1924, the respondents instituted in the 
Court of the Subordinate Judge of Agra, the action already so 
frequently alluded to, and out of which this appeal arises. The 
claim therein made against the appellants has been already 
stated. The learned Subordinate Judge upon it found that 
Dhianpal had to account for Rs. 83,597-3-2, made up of the 
above sums of Rs. 52,000, Rs. 10,000, and Rs. 21,597-3-2. “He 
valued the work done by Dhianpal at Rs. 35,454-2, and treating 
that as the sum for which credit had to be given, he held that 
Dhianpal’s liability at the date of his death amounted to the 
Rs. 48,143-1-2, already mentioned and that liability he held that 
the appellants, as his sons, were under a pious obligation to 
discharge. They had contended that the claim was in respect 
of moneys with regard to which their father was criminally 
liable for breach of trust, and that for such defalcations of his, 
they, his sons, were not liable. The learned Subordinate Judge, 
however, was of opinion that Dhianpal had not been guilty of 
any criminal breach of trust, so that this plea did not avail the 
appellants. 


In the High Court to which an appeal was taken by the 
appellants, the liability of Dhianpal was reduced as has been 
seen toa sum of Rs. 42,993-4-2. For that sum the appellants 
were held liable. The learned Judges reviewed the authorities 
on the question of the pious obligation of sons to discharge 
their deceased fathers debts and, in the result; held that if there 
was first a civil liability on the father’s part, follewed by an 
act which transformed that liability intoa crime, thé sons were 
bound to meet the civil liability to the extent of the family 
property, their obligation, in that behalf, being in no way 
altered by the father’s subsequent crime. Applying that 
À conclusion to the facts, already stated, the learned Judges were 
of; „opinion that when Dhianpal; on the 16th October, 1920, 
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obtained! authority to draw cheques upon the two accounts, 
there was nothing to. show that he had then any dishonest 
purpose! bit he did then become responsible to account for the 
whole Rs, 62,000, a civil liability which preceded his criminal 
misappropriations, if any there were. It had been suggested 
that Dhignpal’s actions had been infected with criminality from 
the outset. That had not been proved, nor was it likely. They 
believed that Dhignpal acted at first in perfect gaod faith, and 
that it was not shown that he had subsequently been guilty of 
any ¢riminal offence. 


Their Lordships feel some surprise that on this question of 
criminality on the part of Dhianpal, none ‘of the learned Judges 
attach any importance, nor indeed do they make any reference 
to the direet charge against him made in evidence by Mr. Beri- 
nett, nor to the conclusions, on that subject, of the accountant’s 
report, which the’: Committee had put in evidence and made 
part of their case. ‘Their Lordships of course quite recognise 
that the mere allegation of a criminal breach of trust, even.on 
oath, is no evidence that it was committed, but it does seem 
strange that as against parties innocent themselves of all crime, 
it should be sought to establish a liability which would -be non- 
existent if the only sworn allegation on the subject made on 
behalf of the plaintiffs were true. The point, however, ceases 
to be important, and any difficulty their Lordships might have 
had in dealing with two concurrent findings on this subject is 
‘removed, by reason of this, that before the Board the fact that 
Dhianpal had been guilty of a criminal breach of trust was not 
really contested by the respondents, and that he was so guilty 
(for what amount is another matter,) seems to their Lordships 
to have been clearly established. 

Before the Board; the respondents’ case was put as 
follows: A father, it was said, who accepts a sum of money to 
be hetd for another, or to be applied in a certain way, comes 
at once under a liability, ex contractu or quasi ex contractu, 
although there may be no right of action against him until he 
has been guilty of some breach of duty, and this right of action 
may be enforced against his sons, although it appears that 
ultimately the father has criminally made away with the fund. 
This contention was supported by elaborate citation of authority. 
On the-other hand, it was contended by the appellants, in an 
argument supported also by a great. array, ‘of cases, that there 
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were debts of a father with a stigma far short of criminality 
attached, for which his sons are not liable. It was not suggested 
by the respondents that the sons of a -deceased father were 
liable in respect of a claim against him for criminal breach of 
trust. Nor was it denied that ultimately Dhianpal had. been 
guilty of such a breach. ° 


1t is unnecessary, in these ‘circumstances, as their Lord- 
ships think, for thé Board to go in this® case into “these 
questions of law, raised on either “one side or the other. In 
view of the powers and duties prescribed for Dhianpal ‘in 
relation to the Rs. 62,000, there was, as their Lordships have 
already shown, in relation to the moneys misappropriated by 
him, no antecedent duty in- respect of which any similar 
liability was either created or survived. Up to the ‘moment of 
misappropriation -his only -duty in respect of the -moneys 
misappropriated had.beén completely fulfilled. - He was, in 
relation to these moneys, guilty of a criminal breach of trust 
simpliciter, and the difficult and doubtful question of: law 
ventilated by the respondents does not here, on the facts, call 
for. decision. -Similarly, the question of law raised by the 
Sepen need not, for the same reason, here be discussed. 


` But the question still remains, with a criminal breach of 
trust nó longer in contest, what part of the Rs. 42,993-4-2, 
found to be duc’ from Dhianpal, représents is ‘criminal 
inisapptopriations.. “This point has not been discussed in either . 
Court in India, arid it “is one upon. Which affirmative evidence 
is lacking: ° ; 


First of all, as. the credits. adiasa by both Coutts, to 
Dhianpal are in respect of the ascertained value of.his experidi- 
ture tipon the buildings, and not as they should have been in 
respect of its actual amount, it is impossible to say whether 
the whole, or what portion of the amount, actually ‘adjudged 
due represents, criminal misappropriation. Nor is there any 
affirmative evidence by reference to which that laguna can be 
supplied. Again Dhianpal’s actual drawings cannot, for reasons 
already given, be used to supply the missing figure: nor is 
there any other affirmative proof forthcoming from any other 
source. 


-In these circumstances it appears to their Lordships- that 
for want of better evidence the extent of these. defalcations 
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must be confined to a sum which is within the terms of an 
admission made’ by Dhianpal himself. 

This admission i is to be found in a a letter, perhaps the last 
letter written by him before his death. It is addressed to 
Radhey Lal, clerk to the headmaster of the school on the: 30th 
March, #923, and after detailing his expenditure on the. schools, 
amounting as he says to Rs. 41,206-15-8, Dhianpal proceeds :— 

«There isan ameunt of Rs. 66,975 outstanding against my name. To 
this amownt add Rs. 4,248, received: from other:sources as-detailed above. 
The total amount comes to Rs. 71,223-9-1, out of which deduct to total, 
amount .expended, ie. Rs. 41,206-15-8, Thus leaving a balance of 
Rs, 30,016-9-5, - Please show this amount in my hand, which I shall account 
later on.” ` 


No accounts of this sum, or of any part of it, are forth- 
coming, and in the absence of any affirmative evidence as to 
the further extent of Dhianpal’s ‘misappropriations, - “this 
admission of his must, their Lordships think, be taken as the 
extreme measure of the.amount for which the appellants can 
in this action claim immunity. With regard to the sum of 
Rs., 12,976-6-6, the difference between the Rs. 30,016-9- -8, and 
the sum of Rs. 42,993-4-2 found by the High Court to be due 
from’ Dhianpal at: his death, no case has been made by. the 
appellants, and the burden is upon them, to show that, ‘with 
respect to that liability of their father’s they are not under a 
pious duty to discharge it. = kh, 

Tt follows that this appeal should: be in pan allowed, a 
that the decree of the High Court of the 25th of July, 1928, 
should be for the principal sum of Rs. 12,976-6-6 only. 4 els 

`- And their Lordships will- humbly advise. His. Majesty 
accordingly. As to costs, their Lordships think, that*in “thé 
result, there ought to be no costs to either side in either Court 
in India, and the decree of the 25th of July, 1928, must be 
further modified in that sense. The respondents must pay to 
the appellants five-sixths of their costs of this appeal. 

. Solicitors for appellants: Douglas Grant & Dold. 

Solicitors for respondents: Hy. S. L. Polak & Co, 
= KK. J. R. a XS Ries allowed i in sik 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR Horace OWEN. COMPTON BEASLEY, Kt., 
Chief Justice, MR. JUSTICE VARADACHARIAR AND Mr. JUSTICE 
KING. A 


Konduri Suryanarayana Rao .. Appellant* (Plaintiff) 
v. 
Vagasana Venkataraju .« Respondent (11th Defend- 
‘ ant). 


Limitation Act (IX of 1908), Ss. 19,20 and 31—Mortgage in favour of 
plaintiff in 1892—Renewal of the same in 1905—Second mortgage of the same 
properties to defendant in 1902—Priority of claim by mortgagees—Whether 
mortgage of 1892 enforceable in 1905—Meaning of ‘prescribed’ in Ss. 19 and 
20--Whether S. 31 restricted to suits filed or to acknowledgiwent or part- 
payment made between 1908 and 1910, 

S. 31 of the Limitation Act must be interpreted as “prescribing” a period 
of limitation even for the purposes of the application of Ss. 19 and 20 of the 
Act. The word ‘prescribed’ in these two later sections must not be under- 
stood as only meaning prescribed in the Second Schedule to the Act. Thé 
declared object of the legislature in enacting S. 31 was to remove the hardship 
caused by the Privy Council. decision in Vasudeva Mudaliar v. Srinivasa 
Pillai, (1907) L.R. 34 I.A. 186; I. L. R. 30 Mad. 426: 17 M.L.J. 444 (P.C.) to 
persons who had therefore acted on the basis of the applicability of the 60 
years’ rule even to suits on simple mortgages. There is no reason why a 
provision introduced for the purpose should be unnecessarily restricted in its 
scope or why the legislature ‘should be assumed to have intended that all 
persons holding such mortgages should immediately rush to Court even 
though the mortgagors were prepared to make part-payments or execute 
renewals. h g 

Somisetti Seshayya Chetty v. Rolla Subbadu, (1930) 59 M.L.J. 881, 
followed, 4 
_ Neither S, 31 nor the principle of the above decision need be limited to 
acknowledgments or part-payments made between 1908 and 1910. 

Where a simple mortgage deed executed in favour of plaintiff in 1892 
was renewed in 1905 by a mortgage document which allowed payment by 
instalments running up-to 1916, but in the meantime the mortgagor had 
executed another mortgage over the same propertiesin 1902, 

Held, that the claim under the mortgage-deed of 1892 was enforceable or 
should have been deemed to have been enforceable on the date of the renewed 
mortgage of 1905 and that the plaintiff was accordingly entitled to claim 
priority as against fhe mortgage of 1902. 


Appeal under Cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Jackson, dated the 4th 
day of March, 1932 and passed in Second Appeal No. 436 of 
1928, preferred to the High Court against the decree of the 





* L. P. A. No. 74 of 1932. ; 7th September, 1934. 
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ould be made available. only by E ae schedule -with 
‘S:19.0r-200f the Act. -- -© -à oo f 


The only decision in favour of Mr; Rasia. Rao’ s con- 
tention, namely, Dayaram Parashram Marwadi v.-Laxman 
Rynja Telit has not been followed by the other High Courts 
and the preponderance of authority is certainly in “favour of 
the view taken in Somisetti Seshayya Chetty v. Rolla Subbadu.2 
‘Tlie declared object of the legislature in enacting S. 31 was to 
remove the hardship caused by the Privy Council decision to 
persons who had theretofore acted on the basis of the.applicabj; 
-lity of. the 60: years’ rule even to suits on simple mortgages. 
There is no reason why a provision introduced for this purpose 
should’ be unnecessarily restricted if its scope or why’ the 
legislatureeshould be assumed to have intended that all persons 
-holding such mortgages should immediately- “rush to Court, even 
‘though the mortgagors were prepared to make part payments 
or execute renewals. The effect of such a narrow construction 
is patticularly noticeable in this case, -because in view-of-the 
terms of Ex. A, the mortgagee could not have filed a.’suit 
between 1908 and 1910 for the instalments. now in question 
(namely of. 1913-16) and after having. accepted Ex. A, „He 
could not, even as against the mortgagor, have fallen back on 
his cause of action under: Ex. B: 

Alternatively, - Mr.. Raghava .Rao .contendéd - that. “i 
decision in Somisetti Seshayya Chetty v. Rolla Subbada2 
should be restricted to acknowledgments or part-payments 
“made between August 1908 and Aiigust, 1910 and, in that ‘view, 
that decision cannot avail the plaintiff i in the present case. . But 


having regard to the principle on which that decision rests, 


there is no warrant for such restriction. . ; 

“We are of opinion that the claim under Ex "B; ‘was 
enforceable or at any rate-must.be deemed to. have been 
enforceable, on the date of Ex. A, and that the Plaintiff-is 
accordingly entitled to claim priority as against ‘the -11th 
defendant pn that footing. The decision of. Jackson, J., -is 
therefore set aside and. the. decree of the Subordinate Judge 
restored. The 11th defendant’ will _ Pay tg eee costs 
here and in the Second. l appeal" ; . he a 


= ee. pete sbi dinar 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND Mr. Justice KING. 


G. Sundaram Chettiar ` i .. Petitioner* 
S A 
P. A. Valli Ammal . .. Respontlent. 


Civil Procedure Code (V of 1908), O. 37, R. 3—Suit on a promissory 
note—A pplication for leave to defend—Triable issueedisclosed by the facts 
mentioned in affidavit in support of application for leave to defend—Leave to 
defend when can be given unconditionally—Stay of execution of decree 
applied for under O. 41, R. 5, Civil Procedure Code—Whether stay could be 
granted when the appeal was not against the decree but against the order 
consequent upon which decree had been passed. 

If a defendant in an under chapter suit sets up a defence in his affidavit 
in support of his application for leave to.defend, which should he succeed in 
proving would entitle him to succeed in the suit, then the Master or the Court 
before whom the application comes has no discretion whatever in the matter 
and unconditional leave to defend must be granted. A triable issue in such a 
case has been raised by the defendant and it is not opento the master or 
anybody else other than the trial Judge to go into the merits and discover 
whether that case is a true one. 

Where in a suit upon a promissory note the plaintiff contended that the 
suit note had only been discharged in part-and that she was unable to produce 
the note because by fraud the defendant had got possession -of jt, and the 
defendant denied this in his affidavit in support of his application for leave to 
defend, and said that by agreement the part-payment had been accepted as a 
complete discharge and that in consequence of that arrangement and part- 
payment he had. got possession of the promissory note, but. both the Master 
and the Judge of the High Court in its Original Jurisdiction refused to give 
him leave to defend unconditionally and fixed a period for payment of the 
suit amount as security, g 

Held, that'there were two issues to be tried and hence unconditional lêave 
to defend ought to have been given. 

Jacobs v. Booth’'s Distillery Company, (1901) 85 L.T.262; Powszechny 


Bonk Zwiazkowy W Polsce v. Paros, (1932) 2 K. B. 353 and Peria Miyana 


Marakayar v, Subramania Aiyar, (1923) 46 M.L.J. 255, relied on. 

On the question whether the appellate Court was not competent to grant 
an order for stay of execution by reason of the fact that no appeal had been 
presented against the decree which was passed by the trial Judge an failure 
of furnishing of security fixed, 

' Held, that since as a matter of fact it was held by the appellate Court 
that an order consequential tipon which a later decree had heen passed by 
the learned Judge was wrong the effect of that ruling was to render the final 
or later decree as of no force. The appellate Court was therefore competent 
to entertain an application for stay of proceedings under 9. 41, R. 5, Civil 
Procedure Code. But at the same time sub-Cl. (3) of that rule which was 
mandatory would prevent an order for stay of execution being made unless 
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awarded for two offences charged in separate counts of the same 
indictment. In my view, itis clear that writs of error dealt en- 
tirely with points of law apparent on the face of the record such as 
an indictment. Therefore, on the date of the Letters Patent there 
was in England a very restricted right of review in Criminal Cases, 
that is to say, on points of law reserved by the Trial Judges and 
cases stafed by them covering such points and writs of error with 
the fiat of the Attorney-General dealing only with errors of law on 
the then record, such cases being extremely rare. What was the 
intentior of the Crown when Clis. 25 and 26 of the Letters Patent 
were enacted? It seems to me only reasonable to suppose that an 
endeavour was being made to give a similar power of review in the 
case of trials at the Criminal Sessions of the High Court although 
the contention of the Crown here concedes that a slightly greater 
right of review has been given in that, instead of writs of error 
dealing only with errors appearing in the indictment, the Advocate- 
General is entitled to give his certificate in respect of a point or 
points of law submitted during the trial to the Court which the 
Court has not reserved forthe opinion of the High Court but 
given a decision thereon, the contention of the Crown being that, 
when points of law are raised during the trial and submissions 
made thereon, the Judge has the alternative either of giving a 
ruling upon the point or points of law submitted or of reserving 
the point or points for the consideration of the High Court and 
that Cl, 26, so far as the Advocate-General’s powers are concerned, 
relates only tothe before-mentioned point or points of law not 
reserved but decided, although it is conceded by the Crown that 
mis-statements of the law in laying it down in the charge to the 
Jury are also included. In my view, this contention is right. 
Having regard to the then existing powers of review in criminal 
cases in England, I can see no warrant for the contention that the 
Crown intended to give a right of first appeal similar to that from 

. a mofussil criminal trial; and I am satisfied that the view taken by 
Wallace, J., that there is such a right is incorrect though the deci- 
sion in C. K. N. Sundaresa Atyar v. Emperorl, on the main 
question is no doubt right. In connection with the contention that 
there is a right of first appeal in such cases similar to that from a 
mofussil criminal trial, I must observe that this view does not 
appear to have been the one generally taken because, as far as I 
have been able to ascertain, since 1881, before which date there 
are no records, only three cases have come before the High Court 
under Cl. 26 of the Letters Patent. I am of the view that neither 
of the points raised in the certificate of the Advocate-General here 
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are within the purview of Cl. 26 of the Letters Patent. With re- 
gard to the first point, although the admissibility of evidence is 
without doubt a question of law, there was no decision thereon at 
the trial. If the evidence was inadmissible then it was an error of 
law but I am unable to see how there was a decision upon a point 
of law. It was open to the learned Counsel for the prisoner either 
during the Charge to the Jury or afterwards to make a submis- 
sion with regard to the admissibility of the evidence; and indeed 
it was his duty to do so if in his opinion the evidence was in- 
admissible unless he thought that, in view of the other’evidence 
in the case, its admission did not materially prejudice his client. 


Turning to the second point, I am quite satisfied that this does 
not come within Cl. 26. In the way in which the point was first 
set out in the Advocate-General’s certificate, it was txceedingly 
difficult to understand what the alleged point of law was, much less 
so how there had been any decision with regard to it. The Ad- 
vocate-General was allowed to amend his certificate and has done 
so by adding the words “and in my judgment the facts and circum- 
stances mentioned above are and constitute a decision on a point 
of law under Cl. 26 of the Letters Patent”, After some difficulty 
Mr.Venkatrama Sastri formulated the following contention, namely, 
that it is the duty of the trial Judge to tell the jury upon whom the 
onus of proof rests and that in a criminal case the onus, subject to 
certain exceptions, is always upon the prosecution. With this con- 


tention no one will quarrel. He then contended that I ought to. 


have told the Jury in my charge that the Crown had to prove that 
Seethammal was in possession of the silver vessels during the time 
when she was living in 24, Peddunaicken Street, and that the pro- 
secution evidence only showed that she was last in possession of 
them when she was living with the prisoner at 2-26, Post Office 
Street, which she left in his company on or about the 17th 
December, 1933, and that the jury would be entitled to say that it 
had not been proved that Seethammal had these articles with her 
down to the time of her death, The answer to this ‘contention— 
and it is one which is so obviously given in the statement of the 
prisoner at the trial that it is difficult to see how.with all respect 
the Advocate-General could have overlooked it—is that this ques- 
tion was never in issue in view of the prisoner’s own case. I must 
here again refer to the case for the Crown with regard to these 
articles. It was that they had been taken away by Seethammal 
from her husband when she left him in the previous August and 
after her death were pledged by the prisoner and indeed one of 
them a week before her murder. The prisoner did not dispute the 
pledging of the silver vessels but he denied that they were 


n 
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Seethammal’s and said that they belonged to him. In his statement 
made to the Court he said: “ There were also certain silver arti- 
cles with me such as silver plate, silver cup, panchapathram, etc., 
which were presented to me by my father-in-law’s people. I was 
keeping these jewels and other things for my own use. They are 
all my own” and later on: “As I have pledged these silver 
articles,” etc., which belonged to myself, when I was questioned 
I said that I had pledged such and such jewels at such and 
such place. They are articles of my own.” It was not the 
prisonet’s case that he left 24, Peddunaicken Street before 
the 12th or 13th of January. . The question was to whom did 
these articles identified in Court as the pledged articles and 
admitted by the prisoner tohave been pledged by him, belong? 
Seethammal’s husband had identified them as belonging to him. 
The question as to whether or not they were in 24, Peddunaicken 
Street was never in issue in view of the prisoner’s case. He said 
that the articles were his, that they were with him and that he had 
been using them. The point now put forward was one which was 
not raised by the prisoner by way of defence and it appears to me 
to be unsound to contend that nevertheless the Jury should have 
been invited by me to disbelieve the prisoner's admission that these 
articles were with him and as it were contradict him on that point 
and that instead the Jury should have been directed that they were 
entitled to infer that they were left behind in 2-26, Post Office 
Street when Seethammal and the prisoner removed themselves 
from there to 24, Peddunaicken Street which was never the case of 
the prisoner. Iam wholly unable to see how this was even a non- 
direction as to the question of onus; and I am satisfied that this is 
nota decision on a point of law within Cl. 26 of the Letters 
Patent. si 
An-objection was taken to the learned Crown Prosecutor’s 
Preliminary objection and that was that the certificate of the Ad- 
vocate-General is conclusive with regard to all. matters it contains 
except his opinion with regard to the error. It was contended that 
his certificate is final and conclusive and that the Court is not 
competent to say that there is no point of law or a decision upon 
it within Cl. 26 if the Advocate-General certifies that there is. Mr, 
Venkatrama Sastri argued that the Advocate-General’s judgment 
in Cl. 26 relates to the error in. the decision of the point or points 
of Jaw and not to. whether a point or points of law has or have 
been decided. But in his. amended certificate the Advocate- 
General has added the words, “which are in my judgment decisions 
on points of law”. I am quite unable to see why the High Court is 
limited in its powers to a consideration of whether the Advocate- 
General’s judgment is wrong with regard to the error and has no 
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power to consider his judgment on the other poinis. During the 
course of his argument Mr, Venkatrama Sastri was asked whether 
the Advocate-General could convert a question of fact intoa “point 
of law” decided merely by stating that it was a point of law in his 
certificate; and to this question no satisfactory answer was forth- 
coming. The Advocate-General derives his powers of certification 
from Cl. 26 and Cl. 26 alone, His powers are limited to points of 
law decided. If there is no point of law or no decision upon it, 
then he has no®jurisdiction to grant a certificate; and I cannot 
accept the contention that the High Court is nevertheless bund to 
entertain the reference where the Advocate-General has mistaken 
a question of fact fora point of law or mistakenly thought that 
there has been a decision upon it. The High Court only gets its 
powers of review in such cases from Cl. 26 and, if the High Court 
reviews questions which are not points of law or points of law 
which have not been decided, it is exceeding its powers of review. 
During the argument another question was put to Mr, Venkatrama 
Sastri, namely, suppose the Judge reserves a point under Cl. 25 
erroneously believing it to be a point of law whereas it is a question 
of fact, would the-High Court be bound to entertain the reference 
which on the face of it is one on a question of fact, merely because 
the trial judge has reserved that point? I understood Mr. Venkat- 
rama Sastri to agree that the High Court would not be bound to 
do so. If this is so, I am quite unable to understand why it should 
be contended that the Advocate-General is in any better position. 
Both he and the trial Judge derive their powers from Cls. 25 and 26 
respectively, Iam, therefore, of the opinion that the Advocate- 
General’s judgment not only as regards the error but as regards 
there being points of law decided is open to be questioned by the 
Hight Court; and for the reasons I have already given on the 
main question, neither of the points set out by the Advocate- 
General in his certificate are, in my opinion, points of law decided 
within the meaning of Cl, 26 of the Letters Patent and that 
therefore we cannot entertain this criminal miscellaneous 
petition. : 

Ramesam, J—In this case the accused was tried for the offence 
of murder under S. 302, Indian Penal Code. before my Lord Chief 
Justice of this Court assisted by a jury. The jury by a majority of 
6 to 3 brought in a verdict of guilty, My Lord accepting the verdict 
of the majority sentenced the accused to death. Thereupon the 
accused applied to the learned Advocate-General-and obtained a 
certificate which purports to be a certificate under Cl. 26 of the 
Letters Patent. On the basis of the Advocate-General’s certificate | 
the accused applied to this Court for a review of the case. The 
matter accordingly came up before a Full Bench of seven judges. 
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The facts of the case, as far as they are relevant for the 
purpose of this judgment, are stated in the judgment of my Lord 
Chief Justice and it is unnecessary to repeat them. 

The Crown Prosecutor has taken a preliminary objection that 
the certificate given by the Advocate-General does not satisfy the 
requirements of Cl. 26 of the Letters Patent and gives no jurisdic- 
tion to this Court to review the case. He contends that there 
must be a point or points of law decided by the Court of Original 
“ Crimina] Jurisdictfon and where there is such a point of law decid- 
ed by the Court, the Advocate-General may certify that there is an 
error in the decision or that the point or points of law should be 
further considered, but the Advocate-General can give no certificate 
if there is no decision by the Court of Original Criminal Jurisdic- 
tion on a point or points of law. 


In Qu8en-Empress v. Shib Chunder Mitter,1 an objection of 


this kind was taken by Mr. Phillips who appeared for the Crown 
but the judgment delivered in the case do not relate to this point 
but proceed to deal with the merits of the case. 

Again in Queen-Empress v. O’Hara, a similar objection was 
taken by the Standing Counsel who appeared for the Crown. 
Petheram, C.J., in delivering the judgment of the Full Bench 
observed “In the view we take of the case it is unnecessary to 
deal with the argument for the prosecution as to the powers of the 
Court acting under S.26 of the Charter. We take it to be clear 
that in a case of misdirection such as this and of improper recep- 
tion of evidence such as took place in the present case this Court 
may and ought to exercise powers of review.” 

In an earlier part of the judgment the question was discussed 
whether an omission by the judge to advise the jury according to 
the rule that an accomplice is unworthy of credit unless he is 
corroborated in material particulars would be a ground for inter- 
ference and the learned Chief Justice observed “we are not pre- 
pared to say that this Court might not feel bound even on the 
ground of such an omission alone to review the case under Cl. 26 
of the Letters Patent. This difficult question however need not be 
decided in the present case.” 

In Reg v. Pestanji Dinsha,8 Counsel for the prisoner asked 
the presiding judge to rule that there was no case to go to the 
jury but the learned judge refused to do so holding that there was 
certainly a case to go to the jury. At the close of counsel’s address 
his junior counsel by his direction asked the learned judge to 
reserve under Cl, 26 of the Letters Patent for the opinion of the 
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High Court a certain point of law, but the learned judge declined 
to do so saying that he did not think there was then any question 
of law to be reserved. The Advocate-General who gave the 
certificate appeared in support of the conviction. He stated that 
he gave the certificate on the representation of the counsel but he 
did not admit as a fact that a direction alleged to have been given 
had in fact been given. Thereupon the Court suggested®that the 
certificate might be amended which was accordingly done. After 
amendment the certificate stated that the judge did not instruct the 
jury on a certain point of law, and did tell the jury that there was 
no point of law to be reserved for the opinion of the High Court. 
Westropp, C.J. observed “The allegation in that certificate that 
the judge refused to reserve the point of law states no error in 
law. . . .. . . . The first part of this allegation, viz., that 
the Judge ‘did not instruct’ etc.,is an averment of an omission 
and no more on the part of the learned judge. It simply puts 
forth a non-direction by him not a misdirection”. After referring 
to some of the authorities the learned Chief Justice quoted Baron 
Parke in M’Alpine v. Mangaall,1 who said “That which you com- 
plain of here is a non-direction which cannot clearly be made the 
subject of a bill of exceptions. . . . . . . . It is misdirec- 
tion and not non-direction that is the proper subject of a bill of 
exceptions.” Again he quotes Crampton, J., in O’Kaffe v. 
Cardinal? who said “The judge is not by law compelled to charge 
at all though in many cases it may be right and expedient to do so. 
The exception should be for mis-direction not for non-direction.” 
Then the learned Chief Justice referred to two cases Elahee 
Buksh, In re,8 and Queen v. Narain Acharj,4 which were relied 
upon by Counsel for the defence for showing that the omission to 
direct will be treated as an actual mis-direction and observed: 
“But for that purpose these cases are not in point upon questions 
reserved by a judge or certified by the Advocate-General at the. 
Original Jurisdiction Side of the High Court where the procedure 
in criminal cases is not regulated by the Criminal Procedure Code 
but in the main by the English Practice as it existed in the 
Supreme Court have where altered by special legislation or by the 
Charter of the High Court. . . . . . . Onan appeal from 
the mofussil the High Court has a much wider sphere of action 
than upon Cls. 25 and 26 of the Letters Patent in cases on the 
original jurisdiction side. But even supposing that on the present: 
occasion we were disposed to allow to ourselves a greater latitude 
than seems to be permitted, in cases reserved under the Stat. 11 
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and 12 Vict. Ch. 78 in England and to enquire whether the alleged 
non-direction in this case amounted to mis-direction and had 
misled the jury or was likely to misled them... ........... 
we have come to the conclusion that the Court ought not to 
interfere with the convictions had in-this case.” 

In Empress v. Patrick Mc Guirel, the standing Counsel Mr. 
O’Kineal® in the Course of the argument said “can it be said that 
there isa decision so asto bring the case within Cl. 26 of the 
Letters Patent? dt was taken as a matter of coursethat these two 
banks were governed by the Banker’s Books Evidence Act by all 
parties concerned.” Maclean, C. J., in the course of his judgment 
observed “I entertain a very grave doubt whether having regard 
to the language of S. 26 of the Letters Patent a certificate ought to 
be granted by the Advocate-General in a case in whieh he thinks 
that a Judge of this Court sitting in the Original Criminal Juris- 
diction of this Court has not properly exercise his judicial discre- 


tion during the trial of the case... ..-..... Under S. 26 of 
the Letters Patent it is not compulsory on the Court to deal witha 
certificate founded upon such a point.,........... Nor dol 


wish to be regarded as saying that an improper exercise of judicial 
discretion may not in certain cases be matter for review ona point of 
law.” These observations related to an application by the prisoner’s 
counsel for an adjournment which was refused. Assuming that 
an erroneous exercise of judicial discretion in refusing an adjourn- 
ment is matter for review ‘as a point of law it is clear that a 
refusal would then be regarded as a decision on a question of Jaw 
in a matter actually raised before the Court. The decision 
Empress v. Patrich Mc Guirel does not help us ina case 
where the point or points of law were not expressly raised 
before the judge. I do not suggest that the point or points of 
law should be raised by the parties. It may be raised by the 
judge himself either as a question to be discussed or raised 
by him in the course of his charge, to the jury in laying down the 
law. On this last matter it was agreed on all hands during the 


argument before the Full Bench that an erroneous laying down of. 


the law by the judge in the course of his charge to the jury should 
be regarded as an erroneous decision on a point of law within the 
meaning of Cl. 26 of the Letters Patent, Leaving such cases 
aside, the question arises whether when no point of law was raised 
before the judge it could still be said that there was an erroneous 
decision on g point of law simply because certain inadmissible 
evidence, to the admission of which no objection was taken, has been 
admitted or there- has been a misdirection to the Jury ona question 
of fact. For the purpose of appeals under the Criminal Procedure 
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Code it has always been held by the Indian High Court that a mis- 
direction to the jury by the sessions judge on an important ques- 
tion of fact is a question of law within the meaning of S. 418 (1). 
Criminal Procedure Code. But the question before us now is 
whether such admission or misdirection can be regarded as a 
decision on a point of law by the trial judge. within the meaning 
of Cl. 26 of the Letters Patent. An objection that such @dmission 
or misdirection. would not amount to a decision on a point of law 
was raised in Queen-Empress v. Shib Chunder Mitter, Queen- 
Empress v. O’Hara,2 and Empress v. Patrick Mc Guire’, but as 
pointed out by me in the above summary of those cases the 
objection was not express lydecided. 

_ In Reg.v. Pestanji Dinsha4, it seems to have been assumed 
that a misdirection on a, question of law would be a ground 
for the Advocate-General’s certificate and for the High Court’s 
review but that a non-direction would not but there is no decision 
on the point. . 

In King-Emperor v. Peary and Lakshi Peshakar,} the standing 
Counsel took a preliminary objection that the Advocate-General 
has no power to grant a certificate on the ground of misdirection 
on a question of fact. Sanderson, C. J. observed as to this “I ex- 
press no opinion upon that point and in my judgment in this case 
it is not necessary to express an opinion because assuming that it 
was competent to the learned Advocate-General to grant a certifi- 
cate on those grounds, I have come-to the conclusion that there 
was no sufficient cause made for the Court to interfere.” Wood- 
roffe, J., expressed a similar opinion. 

The decision in Emperor v. Fateh Chand Agarwalla,6 and 
Emperor v. Narayan Raghunath Patkii do not touch upon this 
point. r 

The last decision to be referred toin this connection is the 
decision of this Court in C. K. N. Sundaresa Aiyar v. Em- 
perors. The judgment of the majority of the Court was delivered 
by Wallace, J. This decision is undoubtedly against the Crown 
Prosecutor and in support of the accused and I understand that 
because the Crown Prosecutor had given previous notice that he ins 
tends to question the correctness of that decision a larger Bench has 
been constituted. Whatever may be the actual points that arose in 
that case, Wallace, J.’s observations certainly go to the full length 
of laying down that not only an erroneous exposition of the law to 
the jury but a misdirection on an important questioh of fact, im- 
proper reception of evidence, any irregularity in procedure whether 
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such points were actually raised by the parties or by the judge or 
not and whether the reception of evidence or the irregularity in 
procedure is conscious or a mere slip, all these would justify the 
Advocate-General in granting a certificate under Cl. 26 and would 
compel the Court on an application based on such a certificate to 
review the case. In other words every matter of the kind referred 
to would “amount to a decision by the Trial Judge on a point or 
points of law. I do notthink Wallace, J.’s observation “Nọ one 
has evidently ever thought of raising it before” is correct. 

Now it seems to me that apart from the decision in C. K. N. 
Sundaresa Aiyar v. Emperor,1 and the decision in Queen- 
Empress v. O’Hara,2 on which it is to some extent based, 
the other authorities referred to above do not really help us. 
The decision in Queen-Empress v. O’Hara2 must be taken to 
have held that a reference by the judge in his address to the 
jury to matter which had been objected to and excluded from 
the evidence amounted to “ a decision on a point of law 
decided by the trial judge, though the learned judges do not say 
so expressly inso many words. In my opinion besides these 
two decisions there is practically no authority on the matter and 
though the question has been raised it was never expressly decided. 
It is now necessary to decide the point raised by the Crown 
Prosecutor. 

Some reference has been made to us by both sides as to the 
origin of Cl. 26 of the Letters Patent and its analogue in English 
Law, It corresponds to the fiat or writ of error of the Attorney- 
General. Whatever its origin may be, after 11 and 12 Vict., 
Ch. 73, S. 5 of which gave to the Queen’s Bench jurisdiction to 
interfere on a writ of error by the Attorney-General, it seems to 
have been exercised in all cases where the Attorney-General 
thought that there was miscarriage of justice. Itis not confined 
to any particular ground and the form of writ shows that no 
particular ground of law or fact need be stated by the Attorney- 
General, It simply ran “Let there be a fiat” or some words to 
that effect. If so, the Attorney-General’s power of issuing a fiat 
bears no resemblance to the Advocate-General’s certificate under 
Cl. 26 of the Letters Patent. Under S. 20 of the Criminal Appeal 
Act (7 Edward VII, Ch. 23) writs of error were abolished. Under 
S.3 of this Act an appeal was given on a question of law or with 
the leave of the judge on a question of fact or a mixed question of 
fact and law or any other ground or with the leave of the Court of 
Criminal Appeal against the sentence. Under S. 4, the Court of 
Criminal Appeal may allow an appeal on the ground of any 
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question of law oron the ground that there is a miscarriage of 
justice. Under S. 1, Cl. 6 if the Director of Public Prosecutions or 
the Prosecutor or the defendant obtains the Attorney-General’s 
certificate that the decision of the Court of Criminal Appeal 
involves a point of law of exceptional public importance and that 
it is desirable in the public interest that a further appeal should 
be brought, he may appeal to the House of Lords. I donot think 
the analogy of English Law helps us in the construction of Cl. 26 
and the decisions in appeals under 7, EdwardeVII, Ch. 23 cannot 
afford any guide in the present case. 

Now coming to the clause itself, the opinion of Wallace, J., 
that even a non-direction amounts to a decision on a point of law 
is opposed to the opinion of Westropp, C. J., in Reg v. Pestanji 
Dinshal and his observation that misdirection on an important 
question of fact amounts to a decision on a point of law is opposed 
to the observation of Westropp, C. J., that the power under Cls. 25 
and 26 of the Letters Patent is not so wide as the power which the 
High Court possesses in regard to appeals from the mofussil. If 
the interpretation of Cl. 26 by Wallace, J., is correct, the ground 
for the certificate of the Advocate-General would be as wide as 
the grounds of appeal from the mofussil under the Criminal 
Procedure Code. But if this was the effect intended, it strikes one 
that the language of Cl. 26 of the Letters Patent (leaving aside 
cases of reservation of points of law by the judge) would 
have been similar to S. 418, Criminal Procedure Code, and would 
not have run in the terms in which it now actually runs; and the 
wording of Cl. 25, which is similar to S. 1 of 11 and 12 Vict., 
Ch. 73 in enabling the trial judge to reserve a point or points of 
law but otherwise provides that there is no appeal strikes one as 
rather curious after the wide interpretation of Cl. 26, contended 
for by the accused, 

The word ‘ decision’ ordinarily means “ a judgment or decree 
pronounced by a Court in settlement of a controversy submitted 
to it and by way of an authoritative answer to the questions raised 
before it.” (Black’s Law Dictionary, p. 337). It is true that a 
case of misdirection to the jury on a question of law may not in 
strictness be covered by this definition but one may say in a loose 
sense that a direction to the Jury is an authoritative answer on a 
point arising before the Judge. But leaving this case aside on 
which all are agreed I do not think that the word ‘ decision’ should 
be made to cover cases where the judge has never applied his mind 
to the matter and has not pronounced an opinion on it. It is true 


that under S. 298, Criminal Procedure Code, it'is the duty of the 


judge to decide all questions of law arising in the course of the trial 
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and all.questions as to the relevancy of facts and the admissibility 
of evidence and the section says nothing about the question being 
raised by a party. It is somewhat difficult to say that if no 
one raises the question there is any question to be considered by 
the judge unless it suggests itself to him. It is true that under 
S. 165 of the Evidence Act the judgment must be based upon facts 
which are®relevant under the Evidence Act; and if the Judge 
allows evidence to go in which is not relevant by not adverting in 
his mind to the question of its relevancy in cases whtre no objec- 
tion is raYsed by the party, it may be that he commits an error of 
law. One may say that such an error is plainer in a case where 
the inadmissible evidence is actually referred to in the direction to 
the Jury than in a case where it has merely gone into the record 
but was not referred to in the direction to the Jury. But in both 
cases can it,be said that there is a decision on a point of law? In 
the sense in which Wallace, J., uses the expression undoubtedly 
there is; but with great deference to that learned Judge Iam 
unable to say that such cases should be described as cases of deci- 
sion on a point of law. There may be a failure on the part of the 
trying Judge is not adverting to such matters in his mind but still 
it cannot be said to be a decision. What happens may be described 
to be an absence of a decision—just the opposite of what is 
required. On this ground I would say that the existence ofa 
point of law decided by the Trial Judge which is the condition 
precedent to the Advocate-General’s certificate being wanting in 
this case, the certificate is incompetent and confers no jurisdiction 
on us to review the case. 

I would dismiss this petition. 

Madhavan Nair, J.—[His Lordship set out the certificate of 
the Advocate-General and proceeded :] 

To appreciate the points raised in the certificate, it is necessary 
to refer, though briefly, to some aspects of the prosecution case. 
The deceased Seethammal, a young woman of 22, left her husband’s 
house on the 4th August, 1933. The case against the accused was 
that since that date she lived with him in various houses in Madras 
till the night of the 11th January, 1934, when she was strangled 
to death by him, that on the morning of the 12th January, he 
bought a cojr mattress from one Sheik Nannu, the master of 
P. W. 10, had it carried to his house by a woman, Thayammal 
P. W. 11, that he put the body of the deceased in a parcel made 
of this coir mattress and sent it from the Egmore station to 
Karunguzhi on the South Indian Railway, and that between the 
12th and the 21st January, he pledged with a pawn-broker various 
silver articles identified as her husband’s and alleged to have been 
taken by her when she left his house. With respect to the purchase 
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of the coir mattress, the accused is said to have made statements 
(see the certificate) while in the custody of the Police pointing 
out the shop from where and the man from whom he purchased 
the coir mattress and also the woman who carried it to his house. 
This evidence which has a material bearing on the guilt of the 
accused is stated to be inadmissible. š 

In the first part of the certificate objection is taken to the 
reception in ,evidence of statements made by the accused while 
in the custody of the Police—set out in thé certificate and not 
objected to by the counsel, some of them being elicited by him 
in cross-examination of prosecution witnesses—and the placing 
of the same before the jury which are described as decisions on 
points of law. It may here be mentioned that what happened 
at the time of the trial was that the alleged inadmissible evidence 


“was received into the record, and it was placed before the 


jury without any objection being offered to the same on behalf 
of the accused, As the certificate shows, some portion of this 
evidence was elicited by the Counsel for the prisoner in the 
cross-examination of the prosecution witnesses. In the second 
part of the certificate exception is taken to what is described as an 
error of law on the part of the learned Judge in not bringing to 
the notice of the jury the question whether in the circumstances 
they could draw a presumption under S. 114 of the Evidence Act 
as to the continued possession of the articles by the deceased, the 
circumstances and facts mentioned showing that there was a deci- 
sion on a point of law by the learned Judge. These objections, says 
the certificate, are decisions on points of law which require further 
consideration in the judgment of the Advocate-General. 


It will be observed that under Cl. 26 of the Letters patent a 
certificate to review a decision by the High Court exercising 
original criminal jurisdiction can be granted by the Advocate- 
General if in his judgment there is an error in the decision of a 
point or points of law decided by the Court of original criminal 
jurisdiction, or, a point or points of law which has or have been 
decided by the said Court should be further considered. The 
certificate may be granted in either of the two forms mentioned in 
Cl. 26. It is interesting to note that in this Court certificates have 
been granted under this clause in four cases Subrahmania Aiyar v. 
King-Emperor|, Muthukumaraswamy Pillay v. King-Emperor2 and 
C.K. N. Sundaresa Aiyar v. Emperor’ and thé present one; 
and in all these cases except'in Subrahmania Aiyar v. King- 
Emperor! the certificates granted have been in the second form, 





1, (1901) L.R. 28 LA. 257: LL.R. 25 Mad. 61: 11 M L.J. 233 (P.C). 
2. (1912)1.L.R. 35 Mad. 397. “3, (1930) M.W.N. 249 (F.B.). 
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i.e. that there isa point or points of law that should be further 
considered, A primary condition for the exercise of jurisdiction by 
the Advocate-General under Cl. 26 is that there should be a 
decision of a point or points of law decided by the Court of 
original criminal jurisdiction. t 

By way of preliminary objection the learned Crown Prosecutor 
argues that the certificate is incompetent, as with respect to the 
first point raised in it there was no decision by the trial Court, and 
with respect to the second point, there was neither a point of law 
nor any decision on it. There can be no doubt that the erroneous 
reception of evidence is a point of law. The question therefore to 
be considered on the preliminary objection with reference to the 
‘first point is whether there are decisions by the Judge admitting the 
alleged inadmissible evidence, and placing the same before the 
jury; and with reference to the second point, both the questions 
have to be considered,— whether there is a decision, and if there is 
one, whether the point on which that decision has been given, that 
is, the mis-direction or non-direction complained of, is a point 
of law. 

It was contended by the learned Crown Prosecutor that, in 
order to constitute a “decision ona point of law decided by the 
Trial Court” within the meaning of Cl. 26 of the Letters Patent, 
the point must be specifically raised and decided consciously and 
not inadvertently by the judge. Soon after the argument began 
this extreme contention was modified and it was said that a decision 
would include besides a decision on a specific point raised and 
decided by the Judge, also a direction as to the law given by the 
Judge in the course of his summing up to the jury, where, I must 
observe, admittedly no point of law is submitted to and decided by 
the Judge. Towards the close of his argument the learned Crown 
Prosecutor summed up his position thus: that, in order to consti- 
tute a decision on a point of law within the meaning of Cl. 26 of 
the Letters Patent, there must be an express determination by the 
` judge on a point of law submitted for his decision, or a statement 
of the law while explaining it to the jury in which case it would 
be an expression of opinion, or in other words a decision by him 
as to what the law is. In other words, nothing short of an actual 
expression of ppinion by-the judge on a point of law would consti- 
tute a decision within the meaning of this clause, the implication 
being that, if in laying down the law, the judge should omit to 
mention some of the ingredients of an offence, the omission to 
mention the ingredients would not amount to a decision, while only 
the statemient of the law would constitute the decision; the omis- 
sion would only amount to an_error in law and will not be a 
decision on a point of law. No authority was cited in support of 
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the contention except the meaning of the word decision given.in 
some of the well-known dictionaries such as the Oxford Dictionary, 
Stroud’s Judicial Dictionary, etc. On the question what is a point 
of law, it was submitted that it would not include such defects as 
material misdirection and non-direction in summing up the case to 
the jury, for example, failure to sum up, defective summing up, 
etc. 


In thus interpreting the term ‘decision on a point of law’ the 
learned Crown Prosecutor calls into question Some of the. import- 
ant observations made by Wallace, J., in his judgment in C. K. 
N. Sundaresa Aiyar v. Emperor! to which I, along with 
Jackson and Anantakrishna Aiyar, JJ.,—Eddy, J., dissenting—was 
a party. It is conceded that the case was rightly decided by us as 
there was an error in the ‘decision’ as now explained by the 
learned Crown Prosecutor ona point of law decided by the trial 
Judge in that case, what is objected to being only. certain general 
observations in the process of reasoning adopted by Wallace, J., 
with whom all but Eddy, J., concurred. 

I will presently refer to these observations and the judgment 
in detail; but before doing so, I will deal with the arguments 
advanced by the learned Crown Prosecutor based upon the various 
clauses of the Letters Patent in support of his contention above 
stated. The clauses relevant for the purpose are Cls. 25, 26 and 
41. These clauses run as follows :— 


Clause 25: “and we do further ordain that nee shall be no 
appeal to the.said High Court of Judicature at Madras, from any 
sentence or order passed or made in any criminal trial before the 
Courts of original criminal jurisdiction which may be constituted 
by one or more Judges of the said High Court. But it shall be at 
the discretion of any such Court to reserve any point or points of 
law for the opinion of the said High Court”. Cl. 26 has already 
been quoted. Cl. 41: “And we do further ordain that from any 
judgment, order or sentence of the said High Court of Judicature 
at Madras, made in the exercise of original criminal jurisdiction, 
or in any criminal case where any point or points of law have been 
reserved for the opinion of the said High Court in manner herein- 
before provided, by any Court which has exercised ‘original juris- 
diction, it shall be’ lawful for the person aggrieved by such 
judgment, order or sentence to appeal to Us, Our heirs, or succes- 
sors, in council, provided the said High Court skall declare-that 
the case is a fit one for such appeal, and under such conditions as 
the said High Court may establish or require, subject always to 
such rules and orders as we may, with the advice of our Privy 
ek SE a RO ANAK ha 
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Council, hereafter make in that behalf.’ Reading these clauses 
together it is argued that, in order to constitute a ‘decision’ within 
CI. 26, there should be a conscious decision on the part of the 
Judge and that a mere error in law, such as an omission to state 
all the ingredients of an offence in explaining the law to the 
jury or an erroneous reception of evidence without any 
express décision on it, should not be construed as a ‘decision’ 
on a point of law, as by so doing we will virtually be allowing 
an appeal while aneappeal is specifically prohibited under Cl. 25, 
regard afso being had to the fact that in such a case, that is 
where there is only a mere error of law, the accused though he is 
deprived of the right of an appeal to the High Court is not without 
a remedy as he can prefer an appeal to the Privy Council as 
provided in Cl. 41 of the Letters Patent. This argument when 
examined dges not carry us very far. It only means that Cl. 26 
should be construed strictly; but it does not in any way mean that 
it should not receive its proper construction within its limits. 
Though the point involved is an error of Jaw, yet, if it amounts to 
a ‘decision’ on a point of law, then Cl. 25 cannot prevent the 
accused from resorting to Cl. 26. The question will always be 
whether there is an erroneous decision, on a point of law; if there 
is such an erroneous decision, then Cl. 26 can be invoked. 
Clause 41 can have no bearing on the construction of Cl. 26, unless 
it is shown that that clause and Cl. 26 are mutually exclusive. It 
may be that on a decision involving an error in law the accused 
may have a right of appeal to the Privy Council under Cl. 41, but 
observe that that right of appeal is subject to the condition that the 
High Court shall declare that the case is a fit one for an appeal; 
and, as is well known, such leave to appeal will not be granted 
except in very exceptional cases. See Reg v. Pesianji Dinshal. 
In this connection see also the observations of the Privy Council in 
Barendra Kumar Ghosh v. Emperor2, wherein their Lordships say 
that they do not give any encouragement to appeals in criminal 
matters under Art. 41 where no point of law has been reserved by 
the Judge. Further, the fact that he may have a right of appeal 
under Cl. 41 cannot prevent him from claiming relief under Cl. 26 
if the error involves a decision on a point of law. Similarly, in a 
case in which there is an express decision by a judge ona point of 
law, there is nothing to prevent the accused from resorting to Cl. 41 
instead of applying under Cl. 26. Iam not satisfied that Cis. 26 
and 41 of the Letters Patent are mutually exclusive. In my 
opinion, neither Cl. 26 nor Cl. 41 helps us in determining the 
meaning of the term decision in Cl, 26. 





1. (1873) 10 Bom. H.C.R.7 atp. 92, 
2. (1924) L.R. 52 LA. 40; LLR, 52 Cal, 197 at 221: 48 M.L.J. 543 (PC), 
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Reference was made to Ss. 1 and 2 of the Crown Cases 
Act 1848 (11 and 12 Vic., Ch. 78) and also to the nature of the 
‘flats’ for writs of error used to be issued by the Attorney- 
General in England in olden days before such fiats were abolished 
by the Criminal Appeal Act, 1907 (7 Ed. 7 Cl. 23) to explain the 
scope of Cl. 25 and Cl. 26 of the Letters Patent. It is generally 
stated that Ss. 1 and 2 of the Crown Cases Act formed the model 
for Cls. 25 and 26 of the Letters Patent. After stating in S. 1 that 
the Judge or Commissioner or Court of Quareer Sessions before 
whom a case is tried may reserve any “ question of law *, S. 2 of 
the Act states that the authority concerned “shall thereupon state 
in a case signed in the manner now usual, the question or questions 
of law which shall have been so reserved with the special circum- 
stances upon which the same shail have arisen and such case shall 
be transmitted to the said Justices and Barons and thegaid Justices 
and Barons shall thereupon pass orders such as those mentioned in 
the section. As pointed out in Reg v. Pestanjt Dinshal, to a con- 
siderable extent the provisions of the Act resemble the provision 
in 25th clause of the Letters Patent, but as to the 26th clause 
empowering the Advocate-General to certify a-question of law ` 
there is not any corresponding section in the statute 11 and 12 Vic. 
Ch. 78." As observed -by Sir-Arnold White, Chief Justice, in 
Subrahmania Aiyar v. King-Emperor2, a power to review the case 
with reference to the evidence given to the High Court under 
Cl. 26 of the Letters Patent is altogether absent in S. 2 of the Act 
and in it there is also no reference to any certificate by the 
Attorney-General, such as the Advocate-General’s certificate con- 
templated by Cl. 26 of the Letters Patent. If the ‘fiats’ used to be 
issued by the Attorney-General were restricted in their scope as 
being confined to errors apparent on face of the record, it has to be 
admitted that the power of the Advocate-General to grant certi- 
ficates is wider as he can examine the evidence and find out 
whether -there is ariy error in the decision on a point of law decided 
by the trial Judge. In my opinion, neither the Crown Cases Act 
nor the nature of the fiats issued by the Attorney-General helps us 
in determining the significance of the expression “error in decision 
on a point of law” in Cl, 26. 

It was next argued by the learned Crown Pr osecylor that the 
point of law with respect to which the Advocate-General certifies 
there isan error must be a point such as can. be reserved by a 
Judge under Cl. 25 as both are referred in the same connection in 
Cl. 26 as grounds for- asking the High Court to review the case, 
Having regard to the language of Cl. 26 this argument cannot, in 
ee nga aaa 
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my opinion, be accepted. This question has already been dealt 
with in C. K. N. Sundaresa Aiyar v. Emperor! in the following 
manner and I have nothing to add to it: 

“Tt was next argued that the point of law on wie the 
Advocate-General certifies an error in the decision thereof must be 
such point as has been reserved under Cl. 25. This we cannot 
accept. ÈI. 26 does not say in that context ‘such point’ but ‘a 
point’ as contrasted with * such point’ ‘reserved as aforesaid’ 
under Cl, 25”, œ . ° 

Thus far, I have dealt with the general arguments advanced 
by the learned Crown Prosecutor. No authority has been cited to 
show that the term ‘ decision’ in Cl. 26 should be limited to actual 
expression of opinion by the judge on a point of law and should 
not be extended to what may be called decisions by implication 
having regard to the trial and the circumstances in which the point 
arises for determination. 

I shall presently show when I refer to in C. K.N. Sundaresa 
Aiyar v. Emperor! that a decision on a point of law within Cl. 26 
is not confined to a conscious or considered decision by the judge 
but also include an implied decision though inadvertent, and 
further, an error of law would also amount to a decision on a point 
of law within the meaning of Cl. 26, In my opinion, the word 
‘decision’ in Cl. 26 has not been used by the legislature in any 
technical or abstract or literal sense. It was, I think, intended to 
be interpreted in the light of the conduct of the trial, What that 
interpretation should be would appear when I deal with the learned 
Crown Prosecutor’s arguments with reference to the decision in 
C. K. N. Sundaresa Aiyar v. Emperorl which I now proceed 
to do. 

The facts of that case may be stated very briefly. The first 
accused in the case was convicted on the third count, one of 
cheating. The charge against him was that by statements in his 
trust bond Exhibit A that he was in absolute control and posses- 
sion of 4,000 bags of groundnut, the accused intentionally and 
dishonestly deceived the Central Bank and induced them to 
enhance his overdraft limit which resulted in damage or loss to 
the bank. In explaining the law of cheating to the jury the 
learned judge, after referring to the section which described the 
` ingredients of the offence, told them that if they were satisfied 
beyond all reasonable doubt “that he (the first accused) told a lie 
and thereby induced the bank to enhance the overdraft limit the 
offence of cheating is complete”. In the judgment all the specific 
portions in the learned judge’s charge to the jury which bear on 
Ka a a ee 
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this matter have been extracted. It will be found from those 
extracts that the learned judge did not mention to the jury that 
they must find as a fact that the bank suffered or was likely to 
suffer loss if the accused was to be convicted of cheating; that is 
to say, in his charge he did not refer to the last ingredient of the 
offence. This was referred to as a defective direction by the 
learned judge to the jury as to the ingredients théy had to 
find proved before they could convict on the count of cheating, 
particularly the question of damage. On this pgint, after referring 
to the definite directions to the jury given by the judge with 
regard to the necessary ingredients, Wallace, J. stated, 

“ These are very definite directions to the jury and therefore 
decisions on this point of law. I think there is disclosed here a 
very serious misdirection on this point of law, namely, that the jury 
were not further directed that they must before they could convict 
be satisfied that the bank suffered loss or was likely to suffer loss 
by such enhancement ” 

Then the evidence bearing on the question of loss was referred 
to and finally it was pointed out “ that the jury was never invited 
to find what was the damage suffered or likely to be suffered by 
the bank and was never warned that it was necessary for the 
prosecution to establish such damage”. We felt this omission 
seriously prejudiced the accused and if it had not occurred he 
would have been acquitted by the jury. The question we had to 
consider was whether in these circumstances there was a decision 
by the learned judge on a point of law. 

On the above point we were asked to hold that ‘decision’ is 
restricted to matters actually stated at the Bar for the direct 
decision by the Court. We overruled this argument and held that 
it would include matters decided or which fall to be decided ‘by the 
trial Court. It is the latter part of our conclusion and the reasons 
given for it that are now attacked by the learned Crown Prose- ` 
cutor. As pointed out at the commencement, he first wanted to 
maintain the position that the word ‘decision’ is restricted to 
matters actually stated at the Bar for the direct decision of the 
Court—as was argued on the last occasion by the then Crown 
Prosecutor—but this position he gave up. Then he stated that the 
erroneous statement of the law made by the judge is the ‘decision’ 
and his omission to state the necessary ingredient was merely an 
error in law and not a decision by itself. The reasoning given in 
the judgment which was attacked runs as follows :—-. 


“The word ‘decision’ is not restricted to matters actually 
stated at the Bar for the direct decision of the Court. It includes 
all matters decided or which fall to be decided by the trial Court in 
the case. The trying judge in his judgment or in his charge is 
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continually making decisions. These include his conclusions 
arrived at and stated, whether right or wrong; they also include 
what he does not state, since a decision not stated is equally a 
decision. It seems absurd to argue that a judgment which stated 
nothing or stated nonsense would not be a decision. The judge in 
his judgment or charge as read or pronounced is deciding all the 
time. Fôr example, if he omits altogether to sum up the law, he 
has decided that it is not his duty to sum it up. If he admits and 
discusses certain evidence, he has decided to admit t even though 
neither party raised the question of its admissibility. If he states 
that the defence case is so and so, he has decided that it is in fact 
so and so. Clearly the word ‘decision’ includes every mental 
conclusion on which the judgment or charge is based, whether 
stated or not stated, whether stated correctly or misstated. It 
includes digections, misdirections, or non-directions toa jury. If 
this is not so, then, even if the judge entirely disregards the law, if 
he omits to sum up, or refuses to sum up, either on the law or on 
the facts, if he refuses to decide the point specifically put up to 
him, the accused has no remedy ” 


The position explained in this passage was subjected to a 
searching criticism. The points of criticism covered a vast field, 
both psychological and legal, that it is difficult to deal with all of 
them; but two questions of a fundamental nature were asked in 
the course of the arguments, viz., (1) how can it be said that the 
judge has passed a decision on a particular point if the point was 
never present to his mind, when he did not even consider it? 
(2) how can it be said that when a judge has omitted to refer to a 
point in his exposition of the law he has decided not to state it? 
In my opinion, these questions have to be considered with reference 
to the duty of a judge presiding over a criminal trial. Those who 
press for a narrow construction of the term decision forget this 
altogether or do not realise sufficiently its importance. The duty 
of a Judge in a trial with jury is defined by S. 297 of the Code of 
Criminal Procedure and is further elaborated under S.298. This 
section which applies to the High Court also, says amongst other 
things that in cases triable by jury it is the duty of the Judge to 
“ decide all questions of law arising in the course of the trial, and 
especially all questions as to the relevancy of facts which it is pro- 
posed to prove, and the admissibility of evidence or the propriety 
of questions asked by or on behalf of the parties; and in his 
discretion to prevent the production of inadmissible evidence, 
whether it is or is not objected to by the parties”. It may be men- 
tioned that the discretion referred to herein according to the 
decisions does-not relate to the admissibility of evidence, but only 
to the production of inadmissible evidence. At each moment, as the 
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trial goes on and evidence is adduced the judge is expected to 
be considering ‘in his mind questions, such as, which evidence 
is admissible and which is not, which evidence is relevant, 
etc. One is quite familiar with questions from the Bench 
when inadmissible evidence is adduced--How is that evidence 
relevant? How is it admissible? Very often counsel take the 
objections; but it is not unusual for a judge himself 16 take the 
objection and exclude the evidence when he finds that it is not 
admissible. No doubt, it sometimes happens that by inadvertance 
no objection is taken either by the counsel or by the judg® or it is 
taken somewhat late and inadmissible evidence, as a result, creeps 
in, passing the barrier of the counsel and the judge; but is this a 
reason for saying that there has been no ‘decision’ by the judge 
when that particular evidence gets into the record? I think not. 
While I am on this point I may just mention that the duty of the 
Judge to make proper decisions when inadmissible evidence is 
admitted or is read out tothe jury should be considered apart 
from the failure of the prisoner’s counsel to take the necessary 
objection at the proper time. This point will be considered in 
greater detail when I specifically deal with the first point in the 
certificate in which one of the questions -raised is “ whether the 
fact that no exception was taken to the reception of this evidence 
during the trial and the fact that some of these statements were 
elicited by counsel for the accused during the cross-examination 
of prosecution witnesses affects the point as to their admissibility”. 
I think that all questions which have to be necessarily decided ina 
trial and which in effect have been decided by the judge, though 
not expressly, would fall within the meaning of the word ‘decision’. 
Tf the ‘decision’ under Cl. 26 is confined to express or considered 
decisions the result would be this: On a considered decision of 
the judge ona point of law which happens to be erroneous the 
Advocate-General can certify and bring the matter up for review 
by the High Court under Cl. 26, while with respect to the same 
point, if it be only an inadvertent error of law committed by the 
judge which comparatively speaking is a much less serious mistake 
on his part, neither the Advocate-General nor the High Court has 
got any power to correct it; and the accused has got to go to the 
Privy Council under Cl. 41 to get relief. I do not think such a 
result would have been contemplated by the framers of the Letters 
Patent. In my opinion the words ‘decision’ and ‘decided’ in Cl. 26 
should be liberally construed. The expression ‘poirft or points of 
law decided’ is used simply in contra distinction to ‘points of law, 
reserved’ — occurring in the earlier part of the clause. As 


mentioned by Wallace, J., ‘decision’ would include all matters 
decided or which fall to be decided by the trial Court;” or, in 
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other words, matters which were not explicitly but only tacitly 
decided would also fall within the meaning of the word. Let me 
make myself clear on this latter point, It was pointed out by 
Wallace, J. that the omission on the part of the Judge in not men- 
tioning to the jury one of the ingredients of the offence and that 
they must be satisfied before convicting the accused that the bank 
suffered loss or was likely to suffer loss was a decision. The 
learned Crown Prosecutor says that this no doubt was an omission 
but it is only an erfor of law and the decision of thejudge is that 
part of fhe law which he expounded to the jury and does not 
include what he has not told them, though both formed parts of 
the same question which he was expounding to the jury. The 
distinction which he seeks to make appears to me to be without 
any foundation. The question is one of substance and not of form. 
The omission to state one of the ingredients of the offence 
is as mucha decision as the decision which stated the other 
ingredients, I think the difficulty cannot be got over by calling 
the one an error in law and the other an express decision. 
In the concluding portion of the extract quoted above, Wallace, J., 
says that ‘ decisions’ include “ directions, misdirections or non- 
directions to a jury. If this is not so, then, even if the judge 
entirely disregards the law, if he omits to sum up, or refuses to 
sum up, either on the law or on the facts, if he refuses to decide 
the point specifically put up to him, the accused has no remedy”. 
The learned Crown Prosecutor says these are all errors of law 
and not ‘decisions’, and it is not right to say that with respect to 
such errors, committed by the judge the accused has no remedy 
and must resort to Cl. 26, because he can make them grounds of 
appeal to the Privy Council under Cl. 41 of the Letters Patent, 
As I have already pointed out, Cl. 41, can have no bearing on the 
question. 

Section 165 of the Indian Evidence Act has also a very 
important bearing on the question as to what amounts to a ‘deci- 
sion,” After referring to the judge’s extensive powers to put 
questions or order production of documents, the section enacts 
that these are subject to the proviso “that the judgment must be 
based on facts declared by this Act to be relevant and duly 
proved”. If evidence irrelevant or inadmissible has been placed 
before the jury, can it not be said that he decided to place that 
evidence before the jury, as otherwise he will not have put it 
before them ard that therefore there was a ‘decision’ by him that 
the evidence should be put to the jury? That there wasa deci- 
sion by him is shown by his act of putting the evidence before the 
jury. This aspect of the question will be considered in its relation 
to the facts of the present case when I deal specially with the 
points raised in the certificate. 
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Two other points of criticisms directed against this part of 
the judgment may now be mentioned. With reference to the point 
raised by the Crown Prosecutor that in order that there may be a 
decision, the point of law must have been specifically put up and 
decided as a point of law, Wallace, J., says in his judgment, “ no 
one has evidently ever thought of raising it before”. | It is said 
that the learned judge is wrong in making this statement. No 
doubt the point was raised in some cases in the Calcutta High 
Court Queen- Empress v. Shib Chunder Mitter1?Empress y. Patrick 
McGuire2, King-Emperor v. Peary and Lakshi Peshkar3 and 
also in Reg v. Pestanji Dinsha4—-but in none of the cases was the 
point decided by any learned judge. Queen-Empress v. O'Hara, 
another case in which also this point was raised, may ia my opinion 
be taken to have decided that placing before the jury of inadmis- 
sible evidence is a wrong decision on a point of law, whether the 
same was objected to by the counsel for the accused or not. It 
may be observed that no objection was taken to either of the state- 
ments when they were placed before the jury. The learned judges 
observed at page 667, “ These statements could not, we think, be 
laid before the jury, they had already or one of them been tendered 
and objected to and not putin. We think that to lay before the 
jury these statements not admitted nor admissible in evidence was 
in itself a decision erroneous in pointof law calculated to pre- 
judice, the person on his trial.” I may here remark that the deci- 
sion in The Queen-Empress v. O’Harai was referred to by Abdur 
Rahim, J., in Muthukumarasami Pillai v. King-Emperor6 as having 
held “that the language of Cl. 26 was wide enough to extend to 
cases where what is complained of involves a violation of the law 
or a failure to give effect to the injunctions of law”. The learned 
judge observed referring to Queen-Empress v. O’ Hara’ that inthat 
case “ a question was raised whether the words of Art. 26 ‘an error 
in the decision of a point or points of law decided by the Court of 
Original Criminal Jurisdiction” are to be understood in a strictly 
literal sense as being applicable only to cases in which certain 
questions of law have been expressly raised and decided at the 
trial, and it was held that the language was wide enough to extend 
to cases where what is complained of involves a violation of law 
or a failure to give effect to the injunctions of law. There can be 
no doubt in my opinion that this interpretation of Art, 26 is 
correct and it has not been contended otherwise in the present 
case” š 

Then it was said, having regard to the last sentence in the 
paragraph I have quoted from Wallace, J.’s judgment, that the 

1. (1884) I.L.R. 10 Cal 1080. 2. (1900; 4 C.W N. 433. 


3. (1919) 23 C W.N. 426. 4. (1873) 10 B.H.C.R. 75.- 
5. (1890) I.L.R. 17 Cal, 642, 6. (1912) LL:R. 35 Mad. 379, 
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learned trial Judge’s consideration of the question is defective as 
he did not realise that the accused has a remedy in the circum- 
stances, that remedy being the appeal provided for under Cl, 41. 
I have already shown that Cl. 41 has no bearing on the point under 
consideration. 

By way of analogy I will now refer to a few cases decided by 
the Court of Criminal Appeal in England from which we can in- 
ferentially gather as to what that Court must have understood as the 
meaning of the term ‘decision’ in the expression “ a Wrong decision 
on any question of law” occurring in S. 4, Cl. 1 of the Criminal 
Appeal Act, 1907, though it did not in any way attempt to define 
or interpret it. Under S. 3, Cl. (a) of that Act, a person 
convicted on indictment may appeal to the Court of Crimial 
Appeal “against his conviction on any ground of appeal which 
involves a question of law alone”. Clauses (b) and (c) deal with 
other grounds of appeal. S. 4, Cl. (1) says, “The Court of 
Criminal Appeal, on any such appeal against conviction, shall 
allow the appeal if they think that the verdict of the jury should 
be set aside on the ground that it is unreasonable, or cannot be 
supported having regard to the evidence, or that the judgment of 
the Court before whom the appellant was convicted should be set 
aside on the ground of a wrong decision on any question of law” 
(the italics are mine) “or that on any ground there was a mis- 
carriage of justice; and in any other case shall dismiss the appeal”. 
It is not necessary to refer to the proviso to this clause or the 
other provisions of the section for our present purpose. Under 
this section the Court of Criminal Appeal can set aside a convic- 
tion by the lower Court amongst other grounds “ on the ground 
of a wrong decision on any question of law’. The expression 
used in Cl. 26 of the Letters Patent is “ error in the decision of a 
point or points of law. Re 

In Russel on Crimes, V ol. II, page 1848, under the heading: 
“Wrong decision on any question of law”, the learned author 
says, ‘ where the Court comes to the conclusion that the judge of 
the Court of trial has wrongly decided a question of law, the 
Court will quash the conviction unless it can hold that the wrong- 
ful decision cannot reasonably be said to have materially affected 
the verdict”. Then instances of cases where the conviction by the 
lower Court was challenged on the ground that evidence was 
wrongly admitted are given in the foot-note. Of these, two cases, 
(1) R. v. Fisherl and (2) R. v. Norion?, may be referred to 
with advantage. R. v. Fisherl was a case where inadmissible 
evidence was admitted at the trial. Nothing is stated in the 
report as to whether objection was taken to its admissibility. 


J, (1910) 1 K.R. 149, 2 .(1910) 2 K.B. 496. 
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The conviction by the lower Court was set aside by the Court of 
Appeal on the ground that inadmissible evidence was admitted. 
The Court evidently thought that there was a wrong decision on 
a question of law, the question of law and the decision being 
the reception of inadmissible evidence. I must point out that 
there is nothing discussed in the judgment as io whether there 


. Was. a decision by the trial Court on a question of law. The next 


case, R. v. Nortoni is more interesting and more relevant for my 
present purpdése. That was also a case where & conviction by the 
trial Court was challenged on the ground that inadmissible evi- 
dence has been wrongly admitted. In the course of the judgment 
it is stated at page 449, last paragraph, “ No objection was 
taken in this case to the admission of the statements in the 
evidence. . . . . > The conviction was set aside 
under S. 4, sub- S. (D) of the Court of Criminal Appeal Act 
of 1907. Evidently the learned judges must have thought that 
the admission of the evidence which they held to be inadmis- 
sible was a wrong decision on a question of law within ‘the 
meaning of the statute. Here again I ‘must say that the judgment 
does not contain any discussion of the question as to whether there 
was a decision. Evidently it must have been taken for granted 
that there was a wrong decision of a question of law when the in- 
admissible evidence was admitted, though without objection. Apart 
from the reasons which I have already given, I think on the 
analogy of these cases also we may well hold that in Cl. 25 of the 
Letters Patent the admission of inadmissible evidence would 
amount to an error in the decision of a point of law, the point of 
law and the decision on it being the reception of inadmissible 
evidence. 


The next point of attack was directed against Wallace, J.’s 
consideration of the scope of the words ‘point of law’. The learned 
judge stated that there was no real distinction between the ‘point 
of law’ in Cl. 26 and what is called ‘matter of law’ in S. 418 of the 
Code of Criminal Procedure and came to the conclusion that “such 
misdirection or non-direction as would permit an appeal against a 
verdict of a jury would come within the meaning of the words 
‘point of law’. Such misdirections, according to decisions, would 
include ‘not only an error in laying down the law by, which the 
jury are to be guided but also a defect in summing up the evidence, 
or in not summing it up, or in summing it erroneously, which may 
often prejudice the accused more than not summing” at all.” The 
learned Judge pointed out that all such misdirections or non-direc- 
tions would amount to points of law under Cl. 26 of the Letters 
Patent and the Advocate-General might give a certificate when 








1. (1910) 2 K.B. 496. 
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there is a ‘decision’ with respect to such points in the trial Court’s 
charge to the jury. In the course of his discussion he pointed out 
that misdirections and non-directions as explained above would 
constitute errors in laying down the law under S. 297 of the Code 
of Criminal Procedure which applies to the High Court 
as well gs to the mofussil Courts. S. 297, Criminal Proce- 
dure Code says that “in cases tried by jury, when “the 
case for the defence and the prosecutor’s reply (if any) 
are concluded, the Court shall proceed to charge the jury, 
summing up the evidence for the prosecution ‘and defence, 
and laying down the law by which the jury are to be 
guided.” The reference to S, 297 is only for this reason that, 
whatever would be considered having regard to S. 297 of the Code 
of Criminal Procedure as mistakes on matters of law when they 
arise in comnection with the mofussil sessions Courts, should also 
be considered as mistakes on points of law if committed by the 
High Court and would be points of law for the Advocate-General 
to consider under Cl. 26 of the Letters Patent. This process of 
reasoning was resorted to for the reason that the expression ‘point 
of law’ is not defined or explained anywhere so far as he knew, 
while what would amount to ‘a matter of law’ appears from 
various decisions under S. 418, Criminal Procedure Code. 
Now the criticism levelled against the above reasoning 
of the learned judge, as I understand it, is this. S. 418, 
Criminal Procedure Code refers to what matters are ad- 
missible in an appeal to the High Court from a trial held 
by the sessions Court. The learned judge in discussing 
the question what is a point of law shows, by his reference to 
this section, that he is considering the question from the stand- 
point of an appellate Court, 4.e., as if an appeal lay to the High 
Court from a trial held by the Court exercising original criminal 
jurisdiction, while such’ a standpoint is nol permissible as no 
appeals are allowed to the High Court in criminal cases under 
Cl. 25 of the Letters Patent. In my opinion this criticism is beside 
the point. The learned judge is only trying to explain the scope 
/of the expression ‘point of law’ appearing in Cl. 26 of the Letters 
Patent. It is conceded that no case thus far decided has explained 
what itis. „He finds that an expression very similar to it, ‘matter 
of law’, is used in S. 418, Criminal Procedure Code and he 
thinks that what would be a matter of law as used in that sec- 
tion may well 'be taken to be a point of law under Cl. 26 as well. 
I do not think that the learned judge, in saying that a point of 
law under Cl. 26 would mean the same thing asa matter of law 
under S. 418, Criminal Procedure Code has in any way 


overlooked Cl, 25 of the Letters Patent, which says that 
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there shall be no appeal to the High Court from the decision 
of the trial judge. It must be noted that it is only when the 
Advocate-General certifies that there is an error in a decision on 
a point of law that the accused can claim relief under Cl. 26. This 
limitation is pointed out by the learned judge in the judgment. 
In Muthukumaraswami Pillai v. King-Emperor! Abdur Rahim, J. 
says this: “Now, whether the High Court exercises its powers 
as'an appellate Court under S.417, (this is obviously a mistake 
for 418) Criminal Procedure Code, in c&ses tried by a 
jury or as a Court of error under Art. 26 of the.Letters Patent, 
in either case it can interfere only when the trial is vitiated 
by an error in law and there is no substantial difference in the con- 
ditions of interference in the two cases”. In The Queen-Empress 
v, O'Hara? “referring to an omission by the judge to advise the 
jury according to the rule contained in S. 114, illustragion (b) of 
the Evidence Act that an accomplice is unworthy of credit unless 
he is corroborated in material particulars” the learned’ judges say, 
“Having regard to the courses of decisions in- this Court (although 
no doubt those decisions were, as pointed out in the Bombay case 


referred to, come to in appeal from the mofussil, we are not pre-. 


pared to say that this Court might not feel bound, even on the 


ground of such an omission alone, to review the case under Cl. 26 


of the Letters Patent. This difficult question, however, need not 
be decided in the present case”, Observe that the inference that 
the omission may, if necessary, be treated as a decision on a point 
of law is drawn from cases which went up in appeal to the High 
Court from the mofussil. 


I think that The Queen-Empress v. O’ Hara? is also an authority 
for the position that a misdirection in fact which is material can 
amount te a decision on a point of law under Cl. 26 of the Letters 
Patent. In that case the judge charged the jury that they were 
not to convict upon the evidence of ‘G’ if satisfied that he was an 
accomplice and uncorroborated, but coupled the direction with a 


ve 


strong expression of opinion that ‘G’ was not an accomplice, It’ 


was held that this “was not an omission only but an affirmation” 
and that ‘it constituted a misdirection in fact though not in form’ 
calculated to prejudice the prisoner’s case. In Reg v. Pestanjt 
Dinsha3 Westropp, C.J. is of opinion that non-direction will not 
amount to misdirection, but it may be observed that the learned 
Judges also dealt with the case assuming that the non-direction in 
that case would.amount to misdirection. In my opinion a material 
non-direction which would prejudice the accused would also 
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amount to a misdirection and would be a wrong decision on a 
point of law. A non-direction to be a misdirection in law should 
be such as will be sufficient to cause the Court to quash the con- 
viction if it comes to the conclusion that it is reasonably probable 
that the verdict of the jury was affected thereby. (See the re- 
marks of Mookerjee, J. in The King-Emperor v. Barendra Kumar 
Ghosel,) Such a non-direction will be a decision on a point of law 
on which the Advocate-General can certify under Cl. 26. On the 
point under considtration this is all what Wallace, J. says in his 
judgment. The decision in Emperor v. Narayan Raghunath Patki? 
does not help usin determining the meaning of the expression 
‘decision ona poin of law’. After a careful consideration of the 
arguments advanced I have not been persuaded that our conclu- 
sions on what is meant by a “decision on a point of law” under 
Cl. 26 in Ce K. N. Sundaresa Aiyar v. Emperor’ are wrong or 
unsound. It is unnecessary to restate those conclusions. 


I will now pass on to the certificate of the Advocate-General 
and examine whether the points raised in it amount to ‘decisions’ 
on points of law decided by the trial judge. The first point, as 
already stated at the commencement, relates to the reception of 
the alleged inadinissible evidence and the placing of the same 
before the jury: It is argued that the statements referred to in 
the certificate led to the discovery of no material object and are at 
the most some information to the Police and are not admissible 
either under S. 27 of S. 8 of the Indian Evidence Act or any other 
provision of law. There can be no doubt that the question raised 
is a point of law. The more difficult question is whether it can be 
said that the learned judge has passed any ‘decision’ when the 
statements were received in evidence in the course of the trial and 
when they were placed before the jury. I have already pointed 
out in discussing the meaning of the term ‘ decision’ that; when 
inadmissible evidence is admitted, though no objection is taken 
_and no ruling is given by the judge, it should be understood having 
regard to his duties that the learned judge has decided to admit 
the evidence and so there isa ‘decision’ within the meaning of 
Cl. 26 of the Letters Patent. The facts that no objection was 
taken to the reception of this evidence during the trial and that 
some of the statements were elicited by counsel for the accused 
during the cross-examination of the prosecution witnesses do not 
in my opinion affect the point as to their admissibility, nor do they 
affect the point whether the reception amounted to a ‘decision’ 
within the meaning of Cl. 26. It seems to me that those questions 
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should be considered apart from the conduct of the counsel, 
though his conduct cannot be ignored when questions of a different 
kind arise. That the counsel failed to take objection, cannot on 
principle be a ground for holding that what would have been a 
decision if he had objected is not a decision because he did not 
object and get a ruling from the judge. Nor can it be said that 
what is inadmissible evidence is rendered admissible because he did 
not object at the proper time. In the Queen v. Gibson,! inadmissi- 
ble evidence was admitted without objection fr@m the counsel and 
in summing up the jury’s attention was directed to this evidence. 
After the jury retired, the prisoner’s counsel took exception to the 
evidence that was admitted. In setting aside the conviction, 
Mathew, J., made the following observation: ‘We have to lay 
down a rule which shall apply equally where the prisoner is 
defended by counsel and where he is not. In either cage, it is the 
duty of the judge to-warn the jury not to act upon evidence which 
is not legal evidence against the prisoner’. In the same case 
Wills, J., observed: “I think no reasonable fault can be found, 
with the prisoner’s counsel for assuming that the chairman would 
give a proper direction to the jury, but I agree that the course 
taken by the counsel has no bearing upon the question before us, 
If a mistake had been made by counsel, that would not relieve the 
judge from the duty to see that proper evidence only was before 
the jury. It is sometimes said—erroneously as I think—that the 
judge should be counsel for the prisoner; but at least he must 
take care that the prisoner is not convicted on any but legal evi- 
dence.” I think these observations which were made with reference 
to the summing up may also be applied to the stage of the case 
when inadmissible evidence is admitted without objection. In Rex 
v. Bridgwater,2 the prisoner was asked by the counsel for the pro- 
secution, “have you ever been convicted?” and replied ‘yes, Sir, I 
have’. After this question was answered without any objection 
from the prisoner’s counsel, the prisoner was asked a further 
question as to the nature of the offence for which he had been con- 
victed. This question was objected to by the Prisoner’s counsel. 
The learned Recorder in his summing up did not warn the jury 
that they were to disregard the prisoner’s answer as to his having 
been previously convicted. In the course of the judgment, Lord 
Alverstone, C. J., (with whom Lawrence, Kennedy, “Ridley and 
Channel, JJ., concurred) after pointing out that the counsel cannot 
stand aside and allow an improper question to be fut and after- 
wards rely upon the question as a ground for quashing the convic- 
tion, set aside the conviction as the Recorder did not tell the jury 





1. (1887) 18 Q.P.D. 537. 2, (1905) 1 K.B, 131, 
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that they were to disregard the prisoner’s answer about his previ- 
ous conviction. In the concluding sentence of the judgment, His 
Lordship observed: ‘‘and therefore the question ought not to 
have been put; and as it was put, and the jury were not cautioned 
to disregard the answer, the conviction cannot stand and must be 
quashed.” This would show, that, though the counsel did not take 
the necessary objection, the Court should not have allowed the 
question to be put and should not have put that evidence before 
the jury. I am notenow concerned with the question, what bearing 
the counsel's conduct in not taking objection as on his right to 
insist that the conviction should be set aside on account of the 
inadmissibility of the evidence. What I wish to emphasise is only 
this: That his conduct in not taking objection at the time when 
the evidence was admitted has nothing to do with the duty of the 
Judge to ses that only legally admissible evidence is admitted. This 
I think is made clear from the remark that ‘the question ought not 
to have been put’. That what I have stated above is the correct 
position appears to be clear from the judgment of the Court (Lord 
Alverstone, C.J., Jelf, Bray, A. T. Lawrence and Lord Coleridge, 
JJ.) read by Bray, J., in Rex v. Ellis.1 In this case the appellant, 
while being examined on his own behalf, gave evidence inadmissi- 
ble in law under S. 1, Cl. (f) of the Criminal Evidence Act, 1898, 
during the course of his Cross-Examination. After some portion 
of the evidence was elicited, the appellant’s counsel interposed with 
the objection that the cross-examination was irrelevant. The 
objection was overruled and the cross-examination proceeded. In 
the course of judgment the learned judges after stating that the 
Court ‘‘must be careful in allowing appeals on the ground of the 
reception of evidence that ought not to have been admitted when no 
objection has been made at the trial by the prisoner’s counsel” and 
that “objection was taken though not at the earliest opportunity”, 
observed, “In our opinion it is the duty of the judge not to wait 
for any objection from the prisoner’s counsel, but to stop such 
questions himself, and if by mischance the question be put, it is 
equally the clear duty of the judge to direct the jury to disregard 
it and not let it influence their minds”. If I may say so with very 
great respect, those observations which are of general applicability 
sum up the, position which I should like to emphasize. I also 
venture to think that the position would be the same if by mistake 
some of the statements were elicited in cross-examination by the 
counsel for the accused. These cases show that the inadmissible 
evidence which has been admitted remains inadmissible notwith- 
standing the fact that it was not objected to by the counsel at the 
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time of its reception or at the time when it was placed before the 
jury. In the case before us the alleged inadmissible evidence was 
admitted, and it was also read out to the jury without any warning. 
to disregard it. In his charge (sce p. 261) my Lord the Chief 
Justice told the jury that “the evidence is that accused came to the 
shop in a motor car, got out and pointed out to the Police ‘this is 
the shop, this is the man, and this is the cooly woman who 
carried the mattress’ ”. - With the greatest respect, is it 
wrong to sy that, unless the learned jydge had decided . 
in his mind that this particular evidence should be put before 
the jury, he would not have read it out to them? The objec- 
tion urged is that my Lord did not think about the question 
at all, nor did anybody bring the point to his notice. As already 
pointed out, in the light of S. 298 of the Criminal Procedure 
Code and S. 165 of the Indian Evidence Act, this objection 
can have no force. On both the occasions I must hold for 
the reasons already given and also on the analogy of the English 
cases under the English Criminal Appeal Act that ‘decisions’ were 
made by the learned judge on a point of law, the second occasion 
being the stronger instance of a decision than the first inasmuch as 
he specifically put before the jury the inadmissible evidence for 
their consideration. Whether the jury would have convicted the 
accused if this alleged inadmissible evidence had not been admitted 
or put before them is not a matter on which I can express any 
opinion as the case was not argued before us on the merits. In 
my opinion the certificate granted by the Advocate-General is 
competent with respect to the first point mentioned in it. 

The second point raised in the certificate relates to the omis- 
sion on the part of the learned trial judge in not directing the 
attention of the jury to the question as to the continued possession 
of the articles (subsequently pledged by the accused) by the de- 


‘ ceased down to the date of her death from the 17th December. 


Having regard to the plea of the accused in his statement that the 
properties belonged to him and not to the deceased, the question 
of continued possession of the articles by the deceased down to the 
date of her death did not, in my opinion, arise for consideration. 
The only question put in issue between the parties was whether the 
articles belonged to the deceased or whether they belonged to the 
accused. If they belonged to the deceased the pledgirfg of them by 
-he accused immediately after her death would require explana- 
tion; if they did not, no explanation is called for. « As pointed out 
by Jenkins, C.J., in Emperor v. Upendra Nath Das,1 “the duty of 


the judge is (in my opinion) to lay down the law in reference to 


the case presented to the Court and the facts of the case, and not to 
1. (4914) 21 C.L.J, 377. 
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perplex the minds of the jury with considerations that are 
outside the legitimate scope of the enquiry. It is, I think, the duty 
of the judge to keep the jury within proper limits, and for this 
purpose, to simplyfy as far as he can the issues fairly and properly 
before the Court, and direct the minds of the jurors to those 
issues and those issues alone”. The question of continued possession 
not arisitfg in the case having regard to the plea of the accused, 
there was no need to direct the jury with respect to it. I therefore 
think that the Agvocate-General was not justified*in saying that 
the point required further consideration. 


The last argument of Mr. Sastri was that the Advocate- 
General’s certificate cannot be reviewed by this Court, that is, that, 
if the Advocate-General grants a certificate, then this Court has 
no jurisdiction to say that the certificate is incornpetent either 
on the greund that there is no decision or that there is no 
point of law; and that its only duty is “to examine the 
matter’. The explanation as to what he meant by the latter 
statement was not satisfactory. At one stage he said that it was 
open to us to consider the question whether there was a 
decision on a point of law but that this should be considered not as 
a preliminary question but in the course of the case after hearing 
the evidence. Thus stated, the argument loses much of its impor- 
tance and reduces itself to this, namely , whether it is competent to 
the learned Crown Prosecutor to raise the point by way of preli- 
minary objection, that is, whether the counsel for the prisoner 
should not begin in the first instance opening the case as a whole, 
leaving it to the Court to decide the question in the course of the 
case. But later on, after he took time to consider, the learned 
counsel modified his position, and I understood him finally to say 
that our duty is to examine the case on the assumption that there 
is a decision on a point of law, because the Advocate-General ‘in 
his judgment’ has said so when he granted the certificate, and that 
we have power only to examine whether there is ‘error’ in the 
decision on the point and then deal with the case in the manner 
indicated in the clause. This would show that we cannot at any 
stage, either at the beginning or in the course of the case, hold that 
the certificate is incompetent but must hear the case if the 
Advocate-General certifies that in his judgment there is an error 
ee ‘', ... consideration. 


The basis*of the argument is that the Advocate-General in 
India occupies a position similar to that of the Attorney-General 
in England—see S. 114 of the Government of India Act—and that, 
in the case of the latter officer, fiats for writs of error used to be 
issued by him in days prior to the passing of the Criminal Appeal 
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Act were not open to review by the Court and that the same is the 
case with regard to the certificates he is entitled to issue under the 
Act. In this connection our attention was invited to the constitu- 
tional position and powers of the Attorney-General in England as 
explained in decisions such as Ex parte Newtoni, Ex parte Lees?, 
and Reg v. Comptroller-General of Patents3 and also to the history 
of the ‘Writs of Error’ given in Stephen’s History of th Criminal 
Law of England, Vol. I, page 808. One case which was specially 
referred to is the decision in Thompson v. The King4. Under sub- 
S. 6 of S. 1 of the Criminal Appeal Act, if the Attorney-General 
certifies that ‘the decision of the Court of Criminal Appeal involves 
a point of law of exceptional importance and that it is desirable in 
the public interest that a further appeal should be brought’ an 
appeal is allowed from that decision to the’ House of Lords. In 
the case just mentioned, Lord Sumner, after remarking that ‘no 
point of law of exceptional importance arose in it’ and that ‘I 
cannot help regretting that it should have been thought to be desir- 
able in the public interests that a further appeal should be brought’ 
observed that “that the certificate of the Attorney-General which 
is the condition precedent to an appeal to your Lordships’ House 
from a decision of the Court of Criminal Appeal is granted in his 
discretion and is a subject neither of review nor of criticism. But 
I hope that other persons in like position to the appellants will not 
be encouraged by this case to attempt to obtain such a certificate 
on similar grounds’. Though the certificate was thus found to be 
incompetent, the case was heard and disposed of not on any preli- 
minary ground, The House of Lords, holding that the alleged , 
inadmissible evidence was admissible, affirmed the decision of the 
Court of Criminal Appeal. 


In my opinion it is not necessary to pursue any further the 
point outlined above in its broad aspects, for whatever the powers 
of the Advocate-General may be, his jurisdiction to issue a certifi- 
cate is conferred upon him by the express provisions of Cl. 26 of 
the Letters Patent; and what we have to decide is whether the 
Court in the light of Cl. 26 of the Letters Patent can declare that 
the certificate issued by the Advocate-General is misconceived or 


‘incompetent. “The certificate of an Advocate-General is naturally 


entitled to respect; the Letters Patent require that it should reflect 
the judgment of the Advocate-General and not a mere surmise, and 
the certificate is presumably granted in the interests of justice 
after a careful consideration of all available materials”. 





1. (1855) 4 El. and Bl. 870: 119 E.R. 323. 
2, (1860) El, Bi, and El, 827: 120 E.R. 718, 
3, (1899) 1 Q.B; 909. 4, (1918) A.C, 221, 
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Emperor v. Upendra Nath Das1 in which these observations by 
Jenkins, C.J., appear, the learned judge held that the certificate 
granted was misconceived and disclosed no error in the decision of 
a point of law decided by the judge at the trial. He concluded his 
judgment as follows: “In this view of the case, it is not within 
our power to reopen the case, and I regard myself as not entitled 
to express any opinion as to its merits, In fact I am notin a posi- 
tion to deal with the merits, for they have not been discussed 
before us nor have those conditions been established on which 
alone they could be considered by us, Our powers are circums- 
cribed, for we can only act in conformity with Cl. 26 of the 
Letters Patent. If there was no misdirection or other error as 
certified, the certificate was misconceived, and we have no power 
to interfere”. In the same case, Woodroffe and Mookerjee, JJ., 
expressed themselves as follows: Woodroffe, J., remarked, “With 
the merits, however, we are not concerned until it is established 
“that there has been an error in law which opens out the case for 
our judgment”. Mookerjee, J., concluded his judgment with these 
words: “In the view I take, no error of law has been established, 
and, consequently, the Court is not called upon to express an 
opinion as to the propriety of the conviction and sentence, although 
as Woodroffe, J., has pointed out, if the Court could examine the 
case on the merits, there might be matters for careful considera- 
tion”. In The King-Emperor v. Barendra Kumar Ghose? this case 
was followed and the scope of Cl. 26 was examined by Mookerjee, 


J., in considerable detail. The learned judge points out that the” 


enquiry following the grant of certificate by the Advocate-General 
under Cl. 26 of the Letters Patent has four stages. These are (1) 
the Court reviews the entire cases or such part of it as may be 
necessary; (2) the Court finally determines the point or points of 
law reserved or certified; (3) the Court thereupon alters the sen- 
tence passed by the trial Court; (4) the Court passes such 
judgment and sentence as shall seem rightto the Court. Then he 
says, “As regards the first stage, it is plain that the Court reviews 
that case in whole or in part with a view to decide the point of law 
reserved or certified. This is placed beyond doubt by the use of 
the word ‘necessary’, which clearly means ‘necessary for the deci- 
sion of the point of law reserved or certified”. The Court does 
not at this stage treat the case as open for re-consideration in all 
its generality, as might have been possible if an appeal had not 
been excluded by Cl. 25. As regards the second stage, it is equally 
clear that what is finally determined is the point of law reserved or 
certified. This confirms the view just indicated as to the function 








L ((1914) 21 C.L.J. 377. 
2. 1923) 28 C.W.N, 170. 


F.B. 


King- 
Emperor 
U, 
Ramanuja 
Aiyangar. 
Madhavan 
Nair, J. 


F.B; 


King- 
Emperor 
v. 
Ramanuja 
Aiyangart. 


Madhavan 
Nair, J. 


. 


50 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


of the Court in the first stage”, Then the learned judge says 
as regards the third and the fourth stages that if the Court decides 
the point or points of law in favour of the accused then the Court 
will alter the sentence and pass such judgment and sentence as 
shall seem right to the Court. The third and the fourth stages 
will arise “only upon final determination of the point or points of 
law reserved or certified in favour of the prisoner”. (See also the 
incidental observation of Beaman, J., in Emperor v., Narayan 
Raghunath Paskil). If the Court finds the point against the prisoner, 
then it is clear that the certificate isincompetent and the ease may 
be dismissed at that stage. The extracts which I have quoted: 
above show sufficiently that this Court on an enquiry following the 
grant of acertificate has jurisdiction to say that the Advocate- 
General’s certificate is misconceived and should not have been 
granted on the ground that there is no decision on a point of law 
involved in the case, andif it comes to that conclusion the petition 
may straightaway be dismissed without any further consideration 
of the merits of the case. Having regard to the terms of Cl. 26 of 
the Letters Patent, no other conclusion is possible. If this conclu~ 
sion is sound in law, the question whether the Advocate-General’s. 
certificate is competent should be argued on a preliminary objec- 
tion raised by the crown Prosecutor or should be decided after the 
case is opened by the Counsel for the accused, is not of much 
material importance. The proper procedure to be followed should, 
I think, be this. The counsel for the accused should first open the 
case. If this is done, we will be giving practical effect to what is. 
implied in the dictum of Jenkins, C.J., “that the certificate has. 
been granted and we therefore have to deal with the case”,.so much 
relied on by Mr. Sastri for quite a different purpose, namely, to 
show that we have no alternative but to hear the whole case when 
once a certificate has been granted. Prima facie the certificate is. 
entitled to weight as containing the considered opinion of the 
Advocate-General and that as a matter of practice the counsel for. 
the accused should as usual in cases of appeal have the first hear- 
ing. The objection that the certificate is incompetent was never 
argued ar first as a preliminary objection in any of the cases 
where the point was pressed on behalf of the Crown. However, 
this matter is not of much material importance, 1 must ONSEN: 
the objection urged by Mr. Sastri.- +e 

In the result, I would hold’for the reasons stated above, the 
case should be heard with respect to the first point raised in the , 
Advocate-General’s certificate in accordance with the provisions’ 
contained i in Cl. 26 of the Letters Patent. 





1, (1907) LL.R, 32 Bom, 111 at 345, 
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Curgenven, J.—This Bench has been formed to consider the 


correctness of the former Full Bench’s opinion reported in C., K. 
N. Sundaresa Aiyar v. Emperor! which the learned Crown Prose- 
cutor gave notice that he would contest, the substantial questions 
being what is meant by a point of law, and by a decision of a point 
of law, in Cls. 25 and 26 of the Letters Patent. 

Mr.°T. R. Venkatarama Sastri for the petitioner has raised an 
even more fundamental point—whether the opinion of the Advo- 
cate-General upon these points can be questioned Dy the Court. 


In the view I take of the answers to be given to the former 
questions, this latter point does not arise in the circumstances of 
the present case. 

The two points taken by the learned Advocate-General are 
(1) that My Lord the Chief Justice admitted certain evidence and 
directed the attention of the jury to it in his charge, and that the 
admissibility of this evidence requires further consideration ; 

(2) That the correctness of a certain direction given to the 
jury with regard to the possession by the deceased woman of 
certain articles at the time of her death requires further consi- 
deration. 

Point (1). Whether or not the evidence in question was 
admissible was undoubtedly a ‘point of law’, since if decided at all 
it had to be decided in accordance with the terms of the Evidence 
Act. Under S. 298 (1) (a) of the Criminal Procedure Code it is 
one of the ‘questions of law’ which the judge has to decide, and I 
am unable to distinguish between ‘a question of law’ and a ‘point 
of law’ in this context. Was that point of law “decided”? The 
expression may be used in a stricter or in a broader sense. In the 
stricter sense it may be said that no point of law has been decided 
unless it has been formally raised, or expressly brought into issue, 
and formally and expressly adjudicated upon by the Court, In 
the broader sense a point may be said to have been decided 
whenever the Court acts in a manner appropriate only upon 
a certain view of the law in its application to the facts, For 
instance, if itis a question of the admissibility of a piece of 
evidence which has been admitted, upon the stricter view the point 
of law will only have been “ decided ” if the admissibility of the 
evidence has been contested and the Court has ruled that it is 
admissible; upon the broader view, the admission of the evidence 
“to the record,,even without dispute, will constitute a “ decision ” 
by the Court, because the question of admissibility i is one for the 


Court to decide, and the Court has acted as though it had decided 


it in the one way and not in the other. - 
ae LO akan 
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I do not obtain much help from the language of Cls. 25 and 
26 of the Letters Patent in deciding this question. Under Cl, 25 
the court of original criminal jurisdiction may reserve any point 
or points of law for the opinion of the High Court. Under Cl. 26 
the Advocate-General is empowered to certify that there is ‘an 
error in the decision of a point or points of law decided by the 
Court of original criminal jurisdiction, or that a point ®r points 
of law which has or have been decided by the said Court should be 
further considered’, Some guidance as to what is a ‘point of 
law’ for the purposes of the Advocate-General’s certificate may 
perhaps be obtained from the consideration that it should be 
ejusdem generis with a ‘point of law’ reserved by the trial Court. 
But what amounts to a decision is not, I think, indicated by the 
terms of these clauses, and we must construe the word upon such 
general principles, and with the help of such analogies, as would 
seem to apply. In particular, regard must be had to tHe duty of a 
judge in trying a case with the help of a jury. To advert first to 
the stricter construction, it cannot I think be a necessary condition 
that the point of law has been raised by one of the parties and 
what is so urged resisted by the other; because such a point may 
have been raised suo motu by the Court, and then decided. 
S. 298 of the Criminal Procedure Code makes it the duty of the 
judge to decide, for example all questions of the admissibility of 
evidence, and this duty is laid upon him whatever may be the 
attitude of the parties. Suppose he disallows a question on the 
ground that the answer would be inadmissible in evidence. Can it 
be said that his action amounts to a decision if it is taken at the 
instance of a party, and does not amount to a decision if it is 
spontaneous? Since the law clearly empowers and obliges a judge 
who tries a case by jury to decide questions of law irrespective of 
whether or not they are expressly raised, I cannot accept such 
a test. 


The further question then is whether to restrict the terms 
‘decide’ and ‘decision’ to cases in which it appears that the Court 
applied its mind to the point of law, and performed the intellectual 
operation of deciding it, or whether to extend them to other cases; 
in which, while it is doubtful or even improbable that any such 
process took place, yet the effect was the same. To give an illustra- 
tion, if the Judge says to the jury, ‘There is evidence which 
I consider to be admissible under S.27 of the Evidence Act. . . 

: ’ he would be in express terms deciding a point of 
ae: “Would he be deciding it if he omitted the words italicized ? 
If we are to limit the meaning of ‘decide’ in the manner suggested, 


‘the answer will be ‘yes’ if in fact he had made up his mind that 


the evidence was admissible, and ‘No’ if he had not done so. If the 
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record fails to throw light upon the matter, it can only be settled 
by the judge himself. If his reply be that he considered the 
question of admissibility and thought the evidence admissible, the 
convicted person will have redress under the clause, but he will 
have no such redress if the admissibility of the evidence received 
no consideration. 


It may be conceded that, unless sufficient reason to the contrary 
appears, words should be given their ordinary meaning; and, if 
this discussion were taking place in the realm of psychology and 
not of J&w, it would doubtless be all-important to ascertain precisely 
the nature and extent of the mental operations involved, before 
determining whether a point had been ‘decided’. But in law it is 
sometimes necessary to treat the apparent as if it were the existent, 
and to construe a man’s intentions by his acts. I am not much 
influenced therefore, by the dictionary definitions of the word, if 
there are principles of judicial procedure which demand that it 
should be given a more extended meaning. I think that such an 
extension is required by the following considerations. 

The whole purpose of correctly deciding points of law is that 
the proper materials may be laid before the jury to enable them to 
arrive at their verdict. It is to secure this object that nothing but 
admissible evidence must be admitted, and that, where the verdict 
has to depend upon the application of a provision of law to the 
facts, that provision must be corectly explained. It follows that 
we are not concerned with what passes through the judge’s mind, 
but with what he does and what he says. In other words, the 
record of what took place at the trial must be accepted as the sole 
test. The jury, for whose guidance points of law are decided, can 
have been influenced only by what so took place and in dealing 
with this matter we must, I think, put ourselves in the position of 
the jury and inquire in what manner their minds are likely to have 


been affected. In the judge has succeeded in conveying to them a 


correct impression of the law by which they should guide them- 
selves, if he admits and lays before them only such evidence as the 
law declares to be admissible, then he has correctly decided for 
them a point of law. If he has conveyed an erroneous impression, 


or allowed them to act upon inadmissible evidence, then he has. 


incorrectly decided the law, whatever be the cause of his error, 
and whethér he has in his own mind a correct notion of the law 
or not. 

Similar considerations lead, I think, to this further conclusion 
that where something is said or done which would be right upon 
one view of the law and wrong upon another, the law must be 
taken to have been decided in the one way, and not in the other. 
For it is the duty of the judge to decide the law, and if what he 


F.B. 
King- 
Emperor 

v, 
Ramanuja 
Aiyangar. 


Curgenven, 


F.B. 


King- 
Emperor 
Ue 
Ramanuja 
Aiyangar, 


Curgenven, 


54 THE MADRAS LAW JOURNAL REPORTS. ' [vor. 


does has all the consequences of a conscious decision it makes no 
difference to the jury or to the Crown or to the accused whether 
that consequence is intended, or whether it is produced by inadvert- 
ence or any other cause. It is only the result that matters, and if 
implicit in that result is a certain view of the law in its application 
to the facts, the Court must be deemed to have taken that view, 
and to have decided the point of law accordingly. I t&ink this 
principle is commonly enough recognized—in dealing, for example, 
with second appeals. Where an issue involves apoint of law, and 
there is a finding given, we infer that the point of law has been 
decided in consonance with the terms of that finding—and we do 
not concern ourselves with whether the judge was awake to the 
necessity of applying the law or whether his action was produced 
by a failure on the part of one of the parties sufficiently to direct 
his attention to the point or is attributable to a mere disregard of 
the law or to negligence. For the purposes of S. 100, Civil Pro- 
cedure Code, the finding is all that we need look at in order to 
settle whether ‘ the decision is contrary to law’. 


So ina criminal trial, where the judge has given a certain 
direction to the jury and that direction can only be justified upon 
a certain view of the law, it must be taken, I think, that the judge 
has decided the law in that manner and not otherwsie. It cannot 
be said that the point of law involved remains undecided. This 
has indeed been conceded before us in the special case of a mis- 
statement of the law by the judge, in laying it down to the jury, 
to whatever cause that misstatement may be due—for an example 
reference may be made to the previous Full Bench. Unless we put 
this construction upon the judge’s action, reading a decision into it 
where a decision fell to be made, we shall become involved in 
serious practical difficulties. Are we to limit a ‘decision’ to some- 
thing of which the record contained express proof that it was 
‘decided’ in the sense of a conscious mental operation? That 
would be to exclude cases in which it seems probable that there 
was in fact a decision, although the judge has not expressly 
recorded it. If on the other hand we are to include such other 
cases, we should have to make inquiry into the working of the 
judge’s mind, although, so far as the consequences were concerned, 
the state of his mind was not what mattered. It is, I think, a 
universal rule—I can at least call to mind no exception in this 
country—that all questions of fact or of law, of substantive law or ` 
of procedure, which arise for decision-in any appellate, revisional 
or other proceedings of like character, whether out of a criminal 
or of a civil cause, are to be decided upon the record under 
scrutiny, unsupplemented by extraneous matter. It would be 
very unusual, in such circumstances, to take into consideration 
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a statement by the judge as to what took place in Court. To 
go further and take into considération what passed through 
his mind, when that could not be ascertained from the record, 
would be a unique departure from accepted principles. Yet we 
should be faced with the need for such an inquisition, whenever 
the matter was in doubt, before the certificate of the Advocate- 
General,%that a point of law had been decided, could be entertained. 
The wider construction of ‘decided’ offers no such difficulties, 
because we need,only examine the record to ascertain how the 
matter Mmvolving the point of law was dealt with, and the ‘decision’ 
will emerge. 

It may be objected that such a construction would unduly 
widen the scope of Cl. 26, and would lead to points of law being 
raised after the trial which were never raised during it. This 
latter objection is certainly true, but I am not sure whether 
having regard to the duty laid upon the judge by S. 298, Criminal 
Procedure Code, it is a very valid one. That duty, it must be 
remembered, is absolute, not contingent upon the issue being 
raised by the parties. How, for instance, would the matter stand 
in the case of an undefended accused? As regards the scope of 
the clause, I agree that Wallace, J.,in C. K. N. Sundaresa Aiyar 
v.Emperorl goes too far, and, if I may say so with respect, con- 
founds an erroneous decision of a point of law with an infringe- 
ment of a provision of law, such as misdirecting as to fact. But 
where, in my view, an erroneous decision is implied in the action 
taken, I think that the clause should be taken to cover it, on the 
principle that substance should be preferred to form, and that the 
effect on the jury is the same, by whatever causes produced. 

For these reasons I think that, so far as the first of the 
learned Advocate-General’s points is concerned, this Court should 
accept jurisdiction and proceed to determine ihe point of law 
involved. ; 

Point (2). The point involved is one of misdirection of fact, 
not of law. Such a misdirection may be an infringement of a 
provision of law (S. 297, Criminal Procedure Code), and theré- 
fore an error in law; but I do not agree with Wallace, J., that an 
error in law is necessarily an erroneous decision upon a point of 
law. As Eddy, J. inquires what is the point of law decided? 

Now Cl. 26 confers jurisdiction not only upon the Advocate- 
General to certify the case but also upon the Court to review it. 
One condition is common to the jurisdiction of each ; the Advocate- 
General must find a point of law, which in his view has been 
wrongfully or doubtfully decided; the Court must find a point of 
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law, for it has finally to determine it. Whatever may be the 
powers of the Court to control the Advocate-General, it clearly has 
no basis of action if in its view no point of law to be determined 
has been laid before it. On this ground I would decline to enter- 
tain point (2), 

Cornish, J—In my opinion the objection taken by the learned 


Crown Prosecutor to the maintainability of this application is well 
founded. 


The Advécate-General’s power to issue 2 certificate under 
Cl. 26 of the Letters Patent is exercisable at his discretion, and it 
is clear upon authority that its exercise by him is not subject to 
the control of the Court. But there is no sanction in the Letters 
Patent for the proposition advanced in the argument that his 
certificate is conclusive upon the question ofa point of law having 
been decided. It was not, as I understood the argument,maintained 
that if a judge purporting to reserve a point of law under the 
power given by Cl. 25 should erroneously have reserved a question 
of fact the High Court would be bound to consider it as a point of 
law. There is no apparent reason why the certificate of the 


‘Advocate-General should in this respect stand in a better position 


than the case reserved by the judge for the consideration of the 
High Court. Cl. 26 limits the power of the Advocate-General to 
certify with regard toa point of law decided: it does not say that 
he may certify with regard to a point of law which the judge 
ought to have decided but has failed to decide. 


The language of Cl. 26 of the Letters Patent is plain enough; 
and, but for the judgment of Wallace, J., in C. K.N. Sundarese 
Aiyar v, Emperor}, I think there would be no difficulty in saying 
that the words “decision of a point or points of law decided by the 
Court of original criminal jurisdiction” mean a point or points of 
law which arose at the trial and on which the judge has given a 
decision. But Wallace, J., has held that there is no real distinction 
between the expression “point or points of law” in Cl. 26 and 
the words “matters of law’ in S. 418 of the Criminal Procedure 
Code. And from this he has concluded that every dereliction of 
duty imposed by S.297 of the Code upon the judge in his charge 
to the jury, whether it be in the shape of misdirection or non- 
direction, which would give a right of appeal under S. 418, is equi- 
valent to a decision ofa point of law within the compass of Cl. 26. 

With great respect I think that the learned judge was in error 
in resorting to S.418 of the Code to find the meaning of Cl. 26 of 
the Letters Patent. It is a fallacious mode of interpretation to 
construe one enactment in the light of another not in pari materia 
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not having the same scope, and expressed in different terms: see 
Maxwell on Statutes 7th Edn., p. 34; Craies on Statute Law 3rd 
Edn., p. 122, and the cases there cited. The language and scope of 
Cls. 25 and 26 of the Letters Patent differ entirely from those of 
S. 418 of the Code. The Section gives the right of appeal to the 
High Court; whereas Cl. 25 begins by ordaining that there shall 
be no appeal to the High Court from a sentence or order passed 
in the exercise of the ordinary criminal jurisdiction of the High 
Court. Besides, mot every matter of law which wohid support an 
appeal finder S, 418 would amount to a decision of a point of law. 
For instance, it is a matter of law, in the sense that S. 281 
requires it, that the jury shall be sworn. And if by inadvertence 
one of the jurors was not sworn and the mistake was not dis- 
covered until the trial has ended, no doubt this would suffice to 
support an,appeal on the ground of a mis-trial; but I fail to see 
how it could be said that the trial judge had decided a point of law. 
For the same reason I am of opinion that non-direction by the 
judge, though it might be a failure of duty on his part would not 
be a decision of a point of law. 

Clause 26 directly limits the Advocate-General’s power of 
certification to “a point or points of law decided by the Court of 
original criminal jurisdiction’. The ordinary meaning of this 
limitation is that there must have actually been a decision by the 
Judge of the point or points of law certified by the Advocate- 
General for the further consideration of the High Court. This 
was evidently the meaning which Sir John Wallis (then Mr. 
Justice Wallis) thought should be given to Cl. 26 in Muthu- 
kumaraswami Pillai v. King-Emperor|, where he says:—“ The 
Advocate-General’s* certificate has been granted under that 
part of Cl. 26 which empowers him to certify thata point or 
points of Jaw which has or have been decided by the said Court 
shall be further considered. The certificate purports to have been 
granted upon certain representations made to the learned Advo- 
cate-General and does not show whether the written judgments 
of the Court were before him. They are before us and we have 
to satisfy ourselves in the first place as to what was decided 

with reference toeach of the points of law and as to 
whether the decision was erroneons”. 

Indeed, it is difficult to understand how the Advocate-General 
can be expected tocertify that a point of law has been, in his 
judgment, erroneously decided or that the decision requires fur- 
ther consideration unless there has been an actual decision. A 
point of law may be decided without being the subject of a formal 
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ruling by the judge. Ifthe judge has misdirected the jury on the 
law or on what is admissible evidence there is no difficulty in con- 
cluding that what the judge has told the jury has been decided by 
him to be the law or legal evidence. It is evident from his 
direction to the jury. But it seems to me to require recourse to a 
fiction, not warranted by Cl. 26, to say that a point of law 
which has lain dormant throughout the trial has been décided by 
the judge, I am unable to find upon the record that the points of 
law certified by the learned Advocate-General for further con- 
sideration were points of law decided by the learntd trial 
judge. The first point, though it is discoverable in the record, 
was not the subject of a decision by the judge and of the second 
point there is no trace in the record. - 


For these reasons I think that the application for a review 
must fail. . 

Burn, J.—This is an application under Art. 26 of the Letters 
Patent for review of the judgment in S.C.No.5 based on the 
learned Advocate-Géneral’s certificate that in his judgment two 
matters require to be further considered by this Court. The learned 
Crown Prosecutor has taken a preliminary objection that the certi- 
ficate granted by the learned Advocate-General is itself incompe- 
tent, and that consequently this Court has no jurisdiction to 
consider the matters of Jaw set out in the certificate. - 


The learned Crown Prosecutor’s objection is based upon the 
terms of Art. 26 of the Letters Patent. The material portions 
of the clause are as follows: “. . . a . on its being 
certified by the said Advocate-General that i in his judgment . . 

a point or points of law which has or have been decided by the 
said Court should be further considered, the said High Court shall 
have full power and authority to review the case or such part of 
it as may be necessary, and finally determine such point or points 
of law, and thereupon to alter the sentence passed by the Court of 
original jurisdiction, and to pass such judgment and sentence as to 
the said High Court shall seem right.” The learned Crown Prose- 
cutor contends that a “point of law” in this passage must mean 
some proposition. of law which has arisen in the trial, which has 
been presented to the judge for consideration, (whether on the 
representation of counsel on either side, or of the jitdge’s own 
motion) and upon which the judge has made an express pro- 
nouncement of law. In the present case, the first of the two 
points certified by the learned Advocate-General as requiring 
further consideration is whether certain statements, said to have 
beed. made by. the accused while in the custody of the Police, were 
admissible in evidence. The second point is to the effect that the 
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learned trial judge omitted to direct the jury properly in regard to 
the absence of any evidence of possession by the deceased woman 
of certain silver articles during the period between the 17th 
December, 1933 and 11th January, 1934. As regards the first point 
it is not contended for the accused that any objection was taken 
during the trial to the admission of the evidence, or that any ques- 
tion as tots admissibility was raised; such a contention would be 
impossible in view of the fact that of the eight statements set out 
in the certificate, six were elicited by the learned advocate for the 
accused #n the cross-examination of three of the prosecution wit- 
nesses. As regards the second point, it is not contended for the 
accused that there was any evidence about the possession of the 
silver articles by any one other than the deceased woman during 
the period after 17th December; the suggestion is only that the 
learned trial judge ought to have pointed out to the jury that there 
was no evidence about the possession of these silver articles after 
17th December, and that his omission to do so may be a “ mis- 
direction or non-direction amounting to an error of law”, In these 
circumstances, according to the learned Crown Prosecutor’s con- 


tention, it cannot be said that the learned trial judge decided any. 


point or points of law, and if that is so there is no point of law 
which can, under Art. 26 of the Letters Patent, be further 
considered by this Court. 

For the accused Mr. T. R. Venkatarama Sastri makes a two- 
fold reply. In the first place he offers a counter-objection to the 
entertainment of any such preliminary objection raised by the 
learned Crown Prosecutor. Reduced to the briefest possible 
Statement, the counter-objection is to this effect: the Advocate- 
General is the sole judge of the facts necessary to be established 
before he can give his certificate, and when once the Advocate- 
General has granted a certificate, this. Court has no jurisdiction to 
examine the grounds on which the certificate has been granted, 
but must proceed forthwith to review the case, or so much of it as 
may be necessary, and finally decide the point or points of law 
raised in the certificate. In the second place his contention is that 
even if this Court has jurisdiction to go into the question whether 
there has or has not been a decision by the trial judge of a point 
or points of law, what was done by the learned trial judge in S.C. 
No. 5 did ir fact amount to a decision of both the points of law, 
mentioned in the Advocate-General’s certificate. 

Mr. T. R. Venkatarama Sastri’s counter-objection is supported 
by alengthy argument based upon cases in which the power of 
the Attorney-General in England to issue a fiat or a certificate has 
been exercised. With respect, I do not think it is necessary, 
Strictly speaking, to discuss the powers of the Attorney-General in 
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Engiand. The only power of the Attorney-General which, as it 
seems to me, is at all relevant to the matter before us, is the power 
of certifying for a second appeal to the House of Lords from the 
decision of the Court of criminal appeal. Under S.1 (6) of the 
criminal appeal Act of 1907, if the Attorney-General certifies 
that the decision of the Court of criminal appeal “involves a 
point of law of exceptional public importance, and that it is 
desirable in the public interest that a further appeal should 
be brought”, ethen the Director of Public Pgosecutions or the 
Prosecutor, or the defendant may appeal to the House of 
Lords. It has been observed by Lord Sumner in Thompson 
v. Real, that “ The certificate of the Attorney-General, which 
is the condition precedent 10 an appeal to Your Lordships’ 
House from a decision of the Court of criminal appeal, 
is granted in his discretion and is the subject neither of review nor 
of criticism. . . . .”. On this and similar dicta, Mr, T. R. 
Venkatarama Sastri bases his contention that when the Advocate- 
General has granted his certificate under Art. 26 of the Letters 
Patent this Court must go on to consider the point or points of law 
mentioned in the certificate and cannot say that the Advocate- 
General’s certificate is itself incompetent. It is however to be 
observed that the wording of S. 1 (6) of the Criminal Appeal Act 
of 1907 is very different from the wording of Art. 26 of the Letters 
Patent, and I am of opinion that the learned Crown Prosecutor is 
in a strong position when he contends that since Art. 26 has been 
specially enacted to define the powers of the Advocate-General in. 
connection with criminal trials before this High Court, the general 
provision in S. 114 (2) of the Government of India Act cannot be 
read as giving him wider powers in the same matters. This ques- 
tion must therefore be considered only in relation to the terms of 
Art. 26 of the Letters Patent. 


If this is so I am quite unable to see why it should be 
supposed that this Court has no power to deal with such a preli- 
minary objection to the Advocate-General’s certificate as the one 
raised by the learned Crown Prosecutor in this case. It is not 
disputed that this Court can, after a review of such of the case as 
may be necessary for the purpose, hold that the trial judge has. 
committed no error in his decisions on points of law. Why then it 
should be supposed that this Court is unable to hold that the trial 
judge has not in fact decided any point of law, I cannot at all 
understand. I would therefore overrule the counter-objection 
raised by the learned advocate for the accused, and hold that it is 
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quite within the competence of this Court to entertain the learned 
Crown Prosecutor’s preliminary objection. ` 

_ The real problem is whether the preliminary objection is well- 
founded. As to this, I respectfully agree with all that my Lord the 
Chief Justice has said. With due deference to the judgment of 
Wallace, J., in the case of C. K. N. Sundaresa Aiyar v. Emperor 
it appear@to me that the expression ‘‘a point of law” in Art. 26 
must have the same meaning as it has in Art, 25 of the Letters 
‘Patent. Just as it is not possible for the trial judge to reserve a 
point ofdaw under Art. 25 without knowing and stating what the 
point of law is, so, in my opinion, it is impossible to say that the 
trial judge has decided a point of law for the purposes of Art. 26, 
unless the point of law assuch has been definitely and precisely put 
before him, The point of law may have been raised by counsel 
for the prosecution or defence, or it may have been raised by the 


judge himsêlf but unless it has been expressly raised in such a way 


that it can be said to have been presented to his mind for decision, 
it cannot be held without doing violence to the ordinary meaning 
of words, that there has been a decision of a point of law. The 
word “ decision ”, according to any dictionary, connotes, a positive 
act, and in my opinion it is not permissible by means of any legal 
fiction, to turn it into a word with a negative meaning, or even with 
no meaning at all. With all respect it appears to me that Wallace, 
J., in the case of C. K. N. Sundaresa Aiyar v. Emperor! has used 
language which deprives the word “ decision” of all meaning. In 
fact, he has gone further; he has made “ decision ” identical in 
“meaning with “omission to decide”. I cannot (I say it with 
deference) subscribe to the proposition that because it is the duty 
of the trial judge to decide what evidence is admissible and what 
is not, therefore the judge has decided that every jot and title of 
the evidence found on the record is admissible. The question 
whether the judge has decided that any particular item of evidence 
is admissible, is a question of fact; if in fact the judge has not 
decided a particular point, I am not prepared to admit that by some 
legal fiction he must be deemed to have decided it. Wallace, J., 
seems to have been very much influenced by his fear that even if 
the judge disregarded the law altogether, or omitted or refused to 
sum up, the accused would have no remedy. That fear, I need 
hardly say,,is quite unfounded in fact; no Judge will ever behave 
in the way Wallace, J., describes. And, as several of my learned 
brotheren have pointed out, it is unfounded in law also, since such 
conduct on the part of atrial judge would enable (I might say, 
would compel) this Court to grant a certificate for appeal to the 
Privy Council under Art. 41 of the Letters Patent. 
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I agree with all my learned brethern that the second point 
certified by the learned Advocate-General never arose, nor could 
it have arisen, for the consideration of the learned trial judge. 
The point therefore cannot be considered by this Court under 
Art. 26 of the Letters Patent. As for the first point since we know 
that the question of the admissibility. of the evidence was not-in 
fact raised before the learned trial judge and was ndi in fact 
decided, I would hold that we are precluded from considering it. 
This application ought therefore to be dismisged, on the simple 
ground that the learned trial judge did not.in fact decide tither of 
the two points or questiong, or matters, of law referred to in the 
certificate of the learned Advocate-General. 


Pandrang Row, J.—This application for review is made under 
Cl. 26 of the Letters Patent of 1865 by virtue of a certificate 
granted to the prisoner under the same clause by the Advocate- 
General. 


2. A preliminary objection has been raised on behalf of ihe 
Crown to-the certificate as well as to the application for review 
based thereon, and, in short, it is to the effect that. both are incom- 
petent because there has been no decision on a point of law by the 
trial judge. There can be no doubt that our decision on this. 
preliminary objection must depend upon the correct interpretation 
of Cl. 26 of the Letters Patent which alone gives the Advocate- 
General power to grant a'certificate and gives us power to review 
the case. That clause contains the entire law on these subjects,. 
and if reference has to be made to any other provision of law or to 
the practice of Courts it can only be for the purpose of ascertain- 
ing the true import of Cl. 26 of the Letters Patent. far 

3. The relevant part of this clause runs as follows :—“ And 
we do further ordain that, . . , . . on its being certified by 
the said Advocate-General that, in his judgment there is an error 
in the decision of a point or points of law decided by the Court of 
original criminal jurisdiction, or that a point or points of law 
which has or have been decided by the said Court should be 
further considered, the said High Court shall have full power and 
authority to review the case, or such part of it as may be necessary, 
and finally determine such point or points of law.” The meaning 
is clear, and but for the elaborate argument addressed to us. 
it would be unnecessary to lay stress on what is obvious, Even in. 
C. K.N. Sundaresa Aiyar v. Emperor, the majority judgment in 
which was strongly relied upon by the Advocate fof the prisoner, 
it was held that Cl. 26 applies only if the trial judge has decided a 
point of law. Wallace, J., who pronounced the judgment of the 
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majority of the Bench said: “It is next argued that the error 
must be in the decision of a point of law, and that the section 
(Cl. 26 of the Letters Patent) only applies if the judge has decided 
a point oflaw. That, of course, isso, but when it is further 
argued that the point of law must have been specifically put up 
and decided as a point of law I am unable to agree. There is no 
direct authority on the point.” 

It was nevertheless contended by the Advocate for the prisoner 
that we have no power to declare that a certificate granted by the 
Advocate-General is incompetent either on the ground that there is 
no point of law or on the ground that there was no decision, but 
that we are bound, even if we are of opinion that there was no 
decision on a point of law, to go on with the case, or, as he put it, 
“to examine the matter”. It was, however, conceded by him that 
we are not wholly powerless in the matter, for he agreed that after 
hearing thé application for review on the merits it would be open 
to us to say that there was no decision on a point of law and that 
we have therefore no power to review the case. His contention 
then comes to this, namely, that the objection cannot be raised or 
decided as a preliminary objection but only after the application 
for review is heard on the merits. In other words, it means that 
the judgment of the Advocate-General expressed in the certificate 
that a point of law has been decided by the trial judge cannot be 
questioned by the other side and that it entitles the person to whom 
the certificate is granted to have his application for review argued 
on the merits though the Court which hears the application is not 
bound by that judgment and can pronounce the certificate to be 
incompetent or misconceived, and decline to pronounce any decision 
on the merits on the ground that no point of law had been decided 
by the trialjudge. It has to be mentioned in this connection that no 
objection was taken at the outset by the Advocate, for the prisoner 
to the raising of the preliminary objection on behalf of the Crown 
and that he was not prevented from referring to such part of the 
case on the merits as he thought necessary for the purpose of sup- 
porting his argument that there was a decision on a point of law. 


Even if this objection is well-founded no harm has been done by- 


the course adopted inthe hearing. I am, however, of opinion that 
the Court is not bound to hear the application for review on the 
merits fully before pronouncing the certificate to be incompetent 
or misconceived, so long as no bar is placed on such reference to 
the merits of the case as isthought necessary for the purpose of 
supporting the certificate. It is a mere matter of procedure, and 
in the absence of any statutory enactment prescribing the proce- 
dure to be observed in the hearing of applications for review 
under Cl. 26 of the Letters Patent, it is open to this Court to follow 
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such procedure as it thinks fit, so long as it does not offend against 
the fundamental principles of justice, equity and good conscience, 
I may add that preliminary objections to certificates by the 
Advocate-General have been allowed in the past to be raised on 
behalf of the Crown without any objection, being taken thereto in 
this High Court asin other High Courts. The objection taken in 
the present case at a late stage must, in my opinion, be ower-ruled. 


I conclude, therefore, that the Advocate-General has power to 
give a certificate under Cl. 26 of the Letters Patent only if a point 
of law has been decided by the trial judge, and that in deciding 
whether a point of law has been decided by the trial judge in this 
case the opinion or judgment of the Advocate-General is not bind- 
ing on us, and that it is open to us, nay, even incumbent upon us, 
to arrive at our own judgment in the matter. 


We have first to see what the certificate says about this matter. 
As it was originally given it did not even state that there had been 
any decision of a point of law, or that any point of law had been 
decided by the trial judge; the words ‘‘decision” and “decided” 
were not to be found init. Apparently in order to amend this 
defect or to rectify this omission the Advocate-General amended 
his certificate duing the hearing of this application and at the 
instance of the Advocate for the prisoner. The amended certificate 
no doubt contains the word “decisions” in two places, but it does 
not, in my opinion, show with sufficient clearness what the “deci- 
sions” were. Omitting whatever is not absolutely necessary for 
our present purpose, the amended certificate is to the following 
effect, (the amendments being enclosed in brackets)—I. “Whether 
the alleged statements of the accused while in the custody of the 
police . .. . . . . . are admissible under S. 27, Indian 
Evidence Act, . . . - - or . + . « under S.8 
of the Indian Evidence Act, (ort any ier: provision of law:) and 
whether the fact that no exception was taken to the reception of 
this evidence during the trial, and the fact that some of these 
statements were elicited by counsel for the accused . ; 
affects the point as to their admissibility, and the points of law 
arising out of the reception in evidence of these statements and the 
placing of the same before the jury (which are in my judgment 
decisions on points of law) require further consideration. II. 

Jin my judgment, whether there is an error of law or a mis- 
direction or a non-direction amounting to an error ofaw by reason 
of the learned Chief Justice not directing the attention of the jury’ 
to the question, whether in the circumstances of the case the jury 
would draw a presumption under S. 114 of the Indian Evidence 
Act as to the continued possession of the articles by the deceased 
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down to the date her death, requires further consideration, (and 
in my judgment, the facts and circumstances mentioned above are 
and constitute a decision ona point of law under Cl. 26 of the 
Letters Patent)”. 


The certificate does not say clearly what points oi law were 
decided and what the decisions were. The reason for this want of 
clarity if obvious; as a matter of fact the Trial Judge had not deci- 
ded any of the points mentioned in the certificate, using the words 
“decide” and ‘“‘degision” in their ordinary sense.” There was no 
decisiorf by the Trial Judge that the statements in question were 
admissible evidence or that a presumption under S. 114 of the 
Evidence Act did or did not arise for consideration by the Jury. 
‘There is nothing in the record of the trial from which it can be 
said that there was any decision on the points referred to in the 
certificate. It is not alleged that such an inference could be drawn 
from anything said by the Judge during the trial. What is alleged 
by the Advocate for the prisoner, and that is apparently what was 
meant by the Advocate-General is that because the statements in 
‘question are found in the record of the evidence given at the trial, 
and some of them are mentioned in the charge to the Jury (though 
without the least reference to their admissibility) the Trial Judge 
must be deemed in law to have decided that the statements were 
admissible evidence, and that because the Trial Judge omitted to 
say anything about the presumption under S. 114 of the Evidence 
Act, he must similarly be deemed to have decided not to say any- 
thing about it. Actual decisions there were none; the record does 
not disclose them, and we have the statemant of my lord who was 
the Trial Judge that he did not decide these points at any time 
during the trial As observed by Westropp, C.J., in Reg v. 
Pestanji Dinsha,l “the statements of the Judge, who presides at a 
trial, whether it be in a Criminal or Civil case, is, as to what has 
taken place at the trial, conclusive. Neither the affidavits of by- 
standers, nor of jurors, nor the notes of counsel, nor of shorthand 
writers are admissible to controvert the notes or statement of the 
Judge: Rex v. Grant.2 Everett v. Youells.3 Gibbs v. Pike.” The 
learned Chief Justice then quotes certain observations by Coleridge, 
J., and Martin B, in Reg v. Aaron Mellor:5 which lend support to 
his observations. Itis needless to repeat them here or to labour 
this point further; it has not been pressed before us that there were 
any deliberate or conscious decisions by the trial judge on the 
points in qu¢stion. The argument pressed is that something 


1. (1873) 10 B.H.C.R. 75 at p. 81. 
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4, (1842) 9 M. & W. 351=152 E. R. 149: 5, (1858)'7 Cox. C.C. 454, - 
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undone and something else ‘done should in.law be deemed to be 
decisions by the Trial Judge. The point. of law regarding the 
admissibility in evidence of the statements was never present to 
the mind of the Trial Judge nor was it present to the minds of 
Counsel appearing on either side. What happened was that the 
statements were spoken to by some of the witnesses, and some of 
them were mentioned without any reference to their admassibility, 
in the charge to the Jury. 1f objection had been taken at any time, 
and nevertheless the statements had been received as evidence or 
referred to as such in the charge a decision that they. were admis- 
sible could be inferred. By saying this I do not of course, mean 
that what is not admissible in, evidence becomes admissible if no 
objection is taken. What I mean is that, though the omission to- 
object does not alter the law regarding admissible and inadmissible- 
evidence, it is an important and material factor to. be taken into. 
consideration in deciding whether there was or was nofa decision 
about the admissibility of the evidence. An objection means the 
Judge’s mind was directed to the point of admissibility, and even. 
though.no oral decision is pronounced thereon, the reception of 
the evidence objected to.is itself an actual decision. When no. 
objection is taken it is impossible to infer that there was an actual 
decision, when no decision is pronounced and the Judge himself is. 
not aware of having decided the point of admissibility. Then again, 
mere mention of ‘some of the statements in the charge to the jury is 
no doubt a ‘decision to mention them, but is not necessarily a deci- 
sion that there are admissible evidence merely because the Evidence 
Act lays down that a Judgment should, be based only on relevant 
facts. As regards, the second point relating to the non-direction 
about the presumption under S. 114 of the Evidence Act the posi- 
tion is the same, if not actually worse, from the prisoner’ s point. 
of view; this second point did not even, arise for decision in view. 
of the defence set up by. the prisoner during the trial. A non- 
direction. ona „point which did hot, arise for decision in the case 
cannot, in my, opinion, be, said to be or constitute a decision on the 


point. : Hae ge Ae o 

It is clear to.my ind that hika was in this case no decision 
by the Trial Judge of any. of the points mentioned in the certificate, 
using the word “decision” in its ordinary sense-about which there 
is, and can be, no doubt: : ‘The word is a popular, and nòt a techni- 
cal word, and its meaning can be found in any- dictionary. Wher 
one speaks of any point decided by a Judge or of ‘aedecision by a’ 
Judge on any point one:means a concluded opinion arrived at after 
applying his mind to: it.” It cantiot- ‘possibly , include anything of 
which the Judge is not’ even, aware or, Conscious’: mere inadvertence 
is not a decision. whatever be. the importance of. the point.: not 


LXVIII] THE MADRAS LAW JOURNAL REPORTS. 67 


adverted to. Decision even by one who is not acting as a Judge 
necessarily implies some process of deliberation or ratiocination, 
however short, and the mind must necessarily be-aware of it. 
What a decision is, is a matter of psychology and not of law as 
such, and perhaps this is the reason for the lack of any judicial 
interpretation of the word, exceptin C. K. N. Sundaresa Atyar v. 
Emperor! %eferred to already. 


The actual point decided in the above case was that there 
had been a serious rfisdirection by the Trial Judge in his charge to 
the Jury on a point of law, namely, the ingredients of one of the 
offences for which the prisoner was tried. That such a misdirec- 
tion is a decision on a point of law is clear, and is not disputed by 
the Crown Prosecutor. It is obvious that a Judge when he states 
to the Jury what the ingredients of the offence charged are, has 
consciously decided in his mind what they are, and expresses his 
concluded opinion thereon. In the Judgment of Wallace, J., in 
that case, with which three other learned Judges agreed, are, 
however, to be found certain general observations of the nature of 
obiter dicta on which much reliance is placed on behalf of the 
prisoner. These observations fall under two heads, namely, (1) 
the meaning of the word “decision”, and (2) the meaning of the 
words “point of law”. If I may say so, and I say it with the 
greatest respect, the observations under the first head are a 
mixture of what is unquestionable and what is dustai. For 
instance, Wallace, J., says :— 


“The word ‘ decision’ is not restricted to matters actually 
stated at the bar for the direct decision of the Court.. It includes 
all matters decided or which fall to be decided by the trial Court 
in the case”. The first of these two observations is in my opinion 
not open to doubt; otherwise a misdirection as regards the ingre- 
dients of the offence charged would not be a decision if no question 
regarding the same was raised at the bar. The second observation 
is not sufficiently clear to me; if the first word “it” refers to the 
word “decision” in the earlier sentence I fail to see how a decision 
can include matters decided; a decision and the subject or matter 
decided are two different things. If, on the other hand, the word 
“includes” means “refers to” I cannot agree that the decision may 
refer to matters which fall to be decided though not actually 


decided. The learned Judge goes on to say that the judge’s deci- 


sions “also inclyde what he does not state, since a decision not to 
state is equally a decision”. , Of course if we assume that there is 
a decision—whatever be its pangaken is a decision; in this 
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sense, no doubt, a decision not to state is a decision. But 
does it follow that mere non-stating and no more is necessarily a 
decision? A decision isa decision whatever may be its subject- 
matter or purport, but is this self-evident proposition of any 
assistance in finding out whether in any particular case and on any 


` particular point there was a decision? I think not. 


The further observation that if a Trial Judge “adfnits and 
discusses certain evidence, he has decided to admit it, even though 
neither party raised the question of its admissibility,” demands 
more detailed consideration. If the evidence is “admitiel” after 
a conscious conclusion has been come to by the Trial Judge on the 
question of its admissibility no doubt he has decided a point of 
law. But if the judge by pure inadvertence fails to prevent the 
introduction of certain evidence by reason of his mind not being 
directed by himself or by one at the bar to the question of its 

admissibility can it be said that he has decided that question? In 
short, when he was given no thought to it, can it be said that he 
has decided it? In the case of an ordinary man the only possible 
answer is there can be no decision of any point without any think- 
ing about it. Is a judge in a different position from the ordinary 
man in this respect? Prima facie one would be inclined to say 
that there would be more and not less thinking before a judge 
comes to a decision than an ordinary man. Itis urged, however, 
that the duties imposed on a judge trying a criminal case with the 
aid of a jury by Ss. 297 and 298 of the Criminal Procedure Code 
make all the difference. It is no doubt his duty inter alia “to 
decide the admissibility of the evidence” ; and “also, in his discre- 
tion, to prevent the production of inadmissible evidence, whether 
it is or is not objected to by the party”, The argument based on 
this is that if the judge omits to do his duty in this matter, such 
omission, even though it was a really due to inadvertence, must be 
deemed to be a decision that whatever evidence was actually given 
at the trial was admissible in law. It is further argued that 
because it is the duty of the judge tosum up the evidence he must 
be deemed to have decided that every particle of evidence which he 
mentioned in his charge to the jury is admissible in law. These 
arguments find support in the further observation of Wallace, J., 
that the word “decision” includes non-directions to the jury even 
in the summing up on facts. The reason given is that ‘if this is not 
so, then, even if the judge entirely omits to sum up or if he 
refuses to decide the point specifically put up to him, the accused 
has no remedy. This reason presupposes that Cl. 26 of the Letters 
Patent was intended to provide a remedy in such cases; otherwise, 
the absence of a remedy for the accused would not be relevant to 
the consideration of what is meant by the words “decision” and 
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“decided” found in that clause which alone defines and provides 
| the remedy by way of an application for review based on a certi- 
ficate by the Advocate-General. 


A consideration of the relevant clauses of the Letters Patent 
shows that the only appeal, unrestricted in scope, allowed by the 
Letters Patent in criminal cases is the appeal referred to in the 
first sentence, of Cl. 41, ie., to His Majesty in Council, that the 
right of such appeal to the High Court is negatived in express 
terms by Cl. 25, aitd that the only remedy available in the High 
Court in cases of the present kind is only a limited right to have 
such points of law as are either reserved by the Trial Judge, and 
or such points of law which have been decided by the Trial Judge 
and certified by the Advocate-General, determined by the High 
Court by way of review, after which determination the High 
Court can alter the sentence of the Trial Judge and pass such 
judgment and sentence as shall seem right, I have not been able 
to discover anything in the Letters Patent from which it can be 
inferred that any remedy wider in scope than the words in Cl. 26 
would warrant was intended to be provided by it; in any case, it is 
clear that a right of appeal of the same amplitude as is given by 
S. 418 of the Criminal Procedure Code was not intended to be 
given by Cl. 260f the Letters Patent. The assumption to the 
contrary underlies most of the reasoning in C. K. N. Sundaresa 


Aiyar’s case andmost of the argument addressed to us by the 


Advocate for the prisoner. 


The language used in cl. 26 of the Letters Patent is in my 
opinion clear and unambiguous, and it is not necessary even if it 
were permissible, to seek any light from the state of the law in 
England regarding the Attorney-General’s right to grant writs of 
error in criminal cases, and to discover by way of analogy the 
scepe of the Advocate-General’s right to grant certificates under 
Cl. 26 of the Letters Patent. It is enough to say that the 
Atlorney-General’s right to grant writs of error, though originally 
recognised as being entirely within his discretion—and the writ of 
error was then finaland accepted by the Court without question— 
was after Paty’s case in 1705, made subject to the control of the 
Court both as regards the grant and the effect thereof, so far as 
misdemeanours were concerned, and that such writs of error 
being confined to errors apparent on the record which consisted 
only of the arraignment, the plea, the issue and the verdict, could 
not be granted in respect of evidence wrongly admitted or mis- 
directions in the charge to the Jury, as the record did not contain 
either the evidence or the charge tothe Jury. Proceedings by writ 
of error granted by the Attorney-General in England, and 
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proceedings by way of review on certificate by the Advocate-Géneral 
here, are so different from each other than no argument by. 
analogy can be based on a comparison of the two: 


The observations of Wallace, J., under the second head are to 
the effect that the words “Point of law” mean the same thing as 
the words “matter of law” found in S. 418, Criminal procedure 
Code, that is, such misdirection or non-direction as would permit 
an appeal under that section, and that therefore even a defect in 
summing up the evidence and indeed any infrifigement of the law 
laid down in S. 297, Criminal Procedure Code would constitute a 
decision on a point of law. It may be there is not such difference 
between “point of law” and “matter of law”, though the latter 
seems to connote a wider category than the former but the conclu- 
sion that wherever an appeal lies on a matter of law under S. 418, 
Criminal Procedure Code, there must have been a decision of a 
point of law is based really on the earlier observations as to the 
meaning of the words “decision” and “decided”. If these obser- 
vations are right it would no doubt follow that even a defect in 
summing up the evidence in the charge would be a decision on a 
point of law, because it is the duty of the judge to sum up the 
evidence properly and a failure to perform the duty is alleged. 
Whether the defect is material and amounts to misdirection is a 


point to be decided on the merits; for according to this view of 


what “decision” means, any defect or any alleged defect however 
slight in summing up the evidence is a decision on a point of law 
and whether that decision is wrong, is to be determined only after ` 
a hearing on the merits. In dealing with the preliminary objection 
raised in this case we have only to determine whether there was a 
decision on a point of law, and not whether, if there was a deci- 
sion, it is wrong. We cannot question the certificate or its 
propriety on the ground that the decision was right or that there 
was no need for any direction on the point. If the interpretation 
given to the word “decision” by Wallace, J., is correct, no distinc- 
tion can, in my opinion, be made between the two points covered 
by the certificate of the Advocate-General at the present stage 
without hearing the application for review fully on the merits. 


With the greatest respect I find myself unable to accept this 
interpretation of the word “decision” as correct, andeI am clearly 
of opinion that there was no decision by the Trial Judge on any of 
the points mentioned in the Advocate-General’s certificate, that the 
certificate is therefore misconceived and that in any case, we have 
no power or authority to determine these points under Cl, 26 of 
the Letters Patent. Whether there were decisions on these points 
is a matter of fact and not of law, and I am convinced, even apart 
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from what was stated by my Lord, the Chief Justice, that there 
were, in fact, no decisions by him on these points. In matters of 
fact, we have no right, which seems to me, to assume anything to 
have happened if we are convinced that it did not happen, in order 
to enable us to exercise a jurisdiction which otherwise we do not 
possėss. This may appear at first sight to be a narrow view of our 
jurisdicfon under Cl. 26 of the Letters Patent but if the words 
used in it are themselves such as would justify only that view, we 
cannot and should not take a wider or more liberal view. Our 
duty is*to act according to the law as it stands and not according 
to our notions as to what it should be; otherwise, we shall be 
making the law suit our opinions instead of making our opinions 
suit the law. If Cl. 260f the Letters Patent had been intended 
to confer a right of appeal of the same scope as S. 418 of the 
‘Criminal Procedure Code, which however I seriously doubt, the 
intention would have been made clear by employing the words 
“misdirection” or “error of law” the legal significance of which 
was well known, instead of the words, “decision” and “decided”. 
The intention of the clauses in the Letters Patent which relate to 
appeal or review in criminal cases tried in the High Court is clear: 
there was to be no righ of appeal to the High Court, but only to 
His Majesty in Council; the High Court could however review 
the case for the purpose of determining such points of law as may 
be reserved by the Trial Judge, or such points of law decided by 
the Trial Judge which are certified by the Advocate-General. 
Where there are no decisions on points of law by the Trial Judge 
the obvious remedy is to apply to the Trial Judge to reserve the 
points of law for the opinion of the High Court under the last 
‘sentence of Cl. 25 of the Letters Patent or under S. 434, Criminal 
Procedure Code; instead of availing himself of this obvious re- 
medy, the prisoner chose to apply to the Advocate-General for a 
certificate and the Advocate-General chose to grant a certificate in 
respect of points which had not been decided by the Trial Judge. 
The argument, therefore, that the prisoner is left without any 
remedy under Cl. 26 of the Letters Patent when there has been no 
‘decision by the Trial Judge is thus without force. The prisoner 
had a remedy but he did not avail himself of it. Whether the 
remedy is not still available to him is not for me'to say. I am, 
however, eonvinced that the remedy which-he seeks in this 
application is misconceived and does not exist. 

I would therefore dismiss this application. 

The case (S. C. No. 5 of 3rd Criminal Sessions, 1934) was 
again posted before His Lordship the Chief Jtistice who delivered 
the following 
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JupcMent. The Chief Justice—The prisoner was convicted 
in Sessions Case No. 5 of 1934 of the third Criminal Sessions of the 
Offence of murder and was sentenced to death by me. Since that 
conviction and sentence my attention has been drawn to certain. . 
answers given by some of the prosecution witnesses which it is 
suggested may be inadmissible in evidence under the Indian Evi- 
dence Act. No objection was taken at the trial to the adnfssibility 
of these answers nor was my attention directed before my charge 
to the Jury, dusing it, and after it before convictjon to the question. 
of their admissibility. The matter is brought to my attentton by a 
certificate granted by the learned Advocate-General under Cl. 26: 
of the Letters Patent of this High Court on being moved by the 
prisoner raising the question of the admissibility in evidence of 
these answers stating that in his opinion the reception in evidence 
of these answers and the placing of them before the Jury required 
consideration by the High Court. 


In view of the majority opinion of the Full Bench formed to. 
consider the question raised in the certificate of the learned 
Advocate-General in Crl. M. P. No, 910 of 1934 namely that it is. 
incompetent for the High Court to entertain the petition because: 
there was no point of law decided such as is intended in Cl. 26 of 
the Letters Patent, the question of the admissibility of these 
statements and the effect of their admission if inadmissible 
upon the jury has not therefore been considered. . In my 
view, the question as to the admissibility of these statements 
requires to be considered by the High Court and, accordingly, 
in the exercise of my powers under Cl. 25 of the Letters. 
Patent of this High Court, I reserve that question for the opinion 
of the High Court. It is unnecessary for me to state the facts of 
this case because these are already set out in my judgment in Cri. 
M. P. No. 910 of 1934. -The matter reserved for the opinion of 
this High Court is the question of the admissibility of statements 
made by P.W. 10, P.W. 11 and P.W. 42 as the statements alleged 
to have been made by the prisoner while in the custody of the 
police. 


(1) P.M’. 10 in examination-in-chief said: “the accused point- 
ed out the shop, saying that it was in that shop that he purchased 
the mattress”. 


(2) In cross-examination P.W. 10 said: “the accused himself. 
pointed out the shop, saying that it was at this shop that he pur- 
chased adding “I paid an advance of annas 8 and I subsequently 
paid Rs. 2-8-0” ; 

“that the accused looking at me said ‘I have purchased from 
him on the 12th a coir mattress” 
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“it was the accused that was looking at me and asking me ‘I 
purchased from you, is it not, on the 12th a coir mattress’ ; 

“thereupon the accused said ‘I purchased it of you for Rs. 3; 
I paid an advance of eight annas and I sent the balance of 
Rs. 2-8-0 through the coolie woman ;” 

(3) P.W. 11 said in cross-examination: “the accused himself 
mentionéd me and said that it was a woman wearing a coral neck- 
lace.” 

In answer to & question by the Court “when I went there the 


3» 


accused said ‘it was this woman that carried the article ”; 

(4) P.W. 42 in cross-examination said: “while we were 
coming out the accused pointed out that woman with coral beads 
on her neck and said ‘that was the coolie that carried my mattress.’”’ 

I reserve the question as to the admissibility of the above- 
mentioned® statements forthe opinion of the High’ Court under 


Cl. 25 of the Letters Patent of this High Court and for the _ 


determination of this matter under Cl. 26 of the Letters Patent. 
B. V.V. a Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Cornisu, Mr. Justice Burn 
AND Mr. Justice LaksHMaNA Rao. 


The King-Emperor im Crown* 
v. l 
Ramanuja Aiyangar z Accused. 


Evidence Act (I of 1872), Ss. 27 and 167—“Faci?”—Meaning—Statemenis 
made by accused while in police custody—Proof of relevant fact—Discovery 
of coir mattress used for packing dead body—Admussibility of statements 
—Other evidence being sufficient to sustain conviction, 


The accused was tried at the Criminal Sessions of the High Court for an 
offence under S. 302, Indian Penal Code. The prosecution case was that the 
deceased, a woman who was living with the accused, had been strangled to 
death by him. It was alleged that on the next morning the accused bought a 
coir mattress from a shop, had it carried to his house by a cooly woman and 
put the,dead body in a parcel made of that mattress and sent the parcel by 
railway. While in the custody of the police the accused made certain state- 
ments with reference to the purchase of the coir mattress. He pointed out 
the shop from where and the man from whom he purchased the mattress 
and also the woman who carried it to his house. It was proved at the trial 
that the deceAsed was last seen with the accused and that he was the person 
who had despatched the dead body in the mattress from the railway station, 
The statements made by the accused while in police custody were otherwise 
corroborated by the evidence of the prosecution witnesses, and the entire 
evidence was taken and put to the jury without any objection on the part of 


Anene sranane ana ae er 


* S.C. No. 5 of 3rd Crl. Sessions of 1934. 21st November, 1934. 
j ; 


F.B. 
King- 
Emperor 
v. 
Ramanuja 
Aiyangar. 
Beasley, 
C. J: 


t 


F.B. 


Kng 
Emperor 
a v. 
Ramanuja 
Aiyangar. 


Cornish, Ja 


74 THE MADRAS LAW JOURNAL REPORTS. [voL. 


counsel for the accused. The majority of the jury returned a verdict of 
guilty and the Trial Judge agreeing with the majority convicted and sentenc- 
ed the accnsed to death. Thereupon the accused moved the Advocate- 
General and obtained a certificate under Cl. 26 of the Letters Patent. The 
Full Bench who heard the review application, however, dismissed it on the 
ground that there was no erroneous decision on a point of law. Subsequently 
the Trial Judge in exercise of his powers under Cl. 25 of Letters Patent 
reserved the question as to the admissibility of the statements r@ade by the 
accused while in the custody of the police and the effect of their admission 
for the opinion of the High Court. 

Held, by thé Full Bench, that the statements made by the accused 
amounted to-confessions, but they were rendered admissible in law because 
they led to the discovery vf 2 relevant fact, namely, the purchase of the coir 
mattress by the accused, 


Meaning of the word “fact” in S. 27, Evidence Act, discussed. 
‘Held further, that assuming that the evidence consisting of the prisoner’s 
Statements should have been excluded, the other evidence in the case was 


sufficient to sustain the conviction, S. 167 of the Evidence Act,sbeing appli- 
cable. 


The Crown Prosecutor (T. S. Anantaraman) instructed 
by S. Ranganatha Aiyar for the Crown. 
' T., R. Venkatarama Sastri and R. Rangachari for accused, 
The Court delivered the following 


JupGMent.. Cornish, J—The learned ‘Chief Justice acting 
under Cl. 25 of the Letters Patent has reserved as a point of law 
for determination under Cl, 26 the question whether certain state- 
ments given in evidence at the trial of M. Ramanuja Aiyangar for 
murder were admissible. The statements which are in question 
were made by the prisoner while he was in the custody of a police- 
officer at the shop of a witness P.W, 10, and had relation to the 
sale of a mattress by that witness at that shop to the prisoner on 
the 12th January, and to the carriage of the mattress by a coolie 
woman, P.W. 11 from the shop. ` 


The circumstances in which the statements came to be made 
may be briefly narrated. It is in evidence that the murdered 
woman had left her husband on the 4th August last year and from 
that date had been living with the prisoner at different places in 
Madras. From the 23rd December until the evening of lith 
January, which was the last occasion according to the evidence on 
which she was seen alive, the prisoner and the woman were living 
tugether at 24, Peddunaicken Street. On the evening*of the 12th 
a package was brought to Egmore Railway Station in a cart and a 
luggage ticket taken for its despatch by train ¢hat night to 
Karunghuzhi by a man who has been identified'as the prisoner. 
The package was not claimed on arrival at Karunghuzhi next morn- 
ing and lay in one of the station offices until the smell of it led to 
its being opened and to the discovery of the body of the woman 
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sewed up in a coir mattress. This was on the 14th. The medical 
evidence showed that the woman had been strangled. The Police 
investigation began forthwith, The prisoner, who had moved 
from his lodging in Peddunaicken Street on the 13th, was arrested on 
the afternoon of the 23rd. The same afternoon, in consequence of 
information given by the prisoner, he was taken by a Police-officer, 
P.W. 4%, to the shop of P.W. 10, and it was there that the state- 
ments, the subject-matier of the point of law reserved, were made. 
—P.W. 10 and R.W. 11, it should be observed, hate identified the 
mattre$s found in the package round the body as the mattress 
which was sold to the prisoner on the 12th January. 

In examination-in-chief the shop-keeper, P. W. 10, deposing 
to the visit of the prisoner with the Police to his shop, said :— 

“The accused pointed out the shop, saying that it was in that 
shop that he purchased the mattress.” 

The witness was cross-examined upon this, and he said: 

“Tt is because 10 or 11 days after he made the purchase he 
<ame to the shop and himself pointed out the shop saying that it 
‘was at this shop that he purchased, adding ‘I paid an advance of 8 
annas and subsequently paid Rs. 2-8-0’ that Iremember this man”. 

The learned advocate for the prisoner pursued this topic and 
in answer to further questions the witness stated :— 


“The car stopped infront of my shop at about 4 p.m. They 
all got down and entered the shop, and as soon as they entered, the 
accused, looking at me, said 


“I have purchased from him on the 12th a coir mattress” ; and 
again :— 


“ Tt was the accused that was looking at me and asking me, ‘ I 
purchased From you, it is not (is it not?) on the 12th a coir mat- 
tress’? I replied to the accused‘ I will look into the account and 
tell you.” 


Witness then stated that he looked into his account book, and 
said: 

“ When I looked into the account, I found that on the 12th, 
there was a sale of coir mattress and two pillows for Rs. 3-12-0 
and another coir mattress for Rs. 3 and 1 said therefore I did not 
know whether it was the one or the other that I sold to the accu- 
sed, Thereupon, the accused said, “I purchased it of yuu for 
Rs. 3; I paid an advance of 8 annas, and I sent the balance of 
Rs. 2-8-0 through the coolie woman.” Thereupon he was asked, “So 
it was the accused that reminded you of the purchase. Otherwise 
you would not have known it”? And the witness’s answer was 
“Otherwise I could not have known it.” 
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The coolie woman, P.W. 11, who was near the shop at the 
time of this visit on the 23rd} waiting for a job, in cross-examina- 
tion said: 

“ The accused himself mentioned me and said that it wasa. 
woman wearing a coral necklace”. 

In answer toa further question the witness said :— 

. . .. . 

“ When I went there the accused’ said, “It was this woman 

that carried the article,’ ” and again :-— 
Ld 

“ It is upon his mentioning it that I remembered. Pointing to. 

me he said, ‘It is this coolie.’” 


The Police-officer, P. W. 42, in cross-examination as to when. 
the prisoner pointed out the coolie woman said :— 


“ Tt is only after the accused pointed out Muhammad Kasim 
(P.W. 10) and while we were coming out, the accused ppinted out 
that woman with coral beads on her neck and said that that was 
the coolie who carried his mattress”. The first question to be con- 
sidered is whether the statements made by the prisoner on this 
occasion amounted to a confession. I think they did. They come 
within the definition of a confession in Stephen’s Digest of the 
Law of Evidence as an admission suggesting the inference that 
the prisoner committed the crime charged against him. It was the 
case for the prosecution that the prisoner was the man who des- 
patched the package containing the dead body in the mattress from 
Egmore Railway station on the evening of the 12th. His admission, 
therefore, that on the morning of the 12th he had purchased a 
mattress was a highly incriminating statement. 


The coniession having been made by the prisoner when he 
was in police custody is ruled out by S. 26 of the Evidence Act.. 
But it has to be determined whether any fact has been deposed to- 
as discovered in consequence of the confession. If any fact, pro~ 
vided it is a relevant fact, has been so discovered S. 27 permits so 
much of the confession as distinctly relates to the fact thereby 
discovered to be given in evidence; the reason of the rule being 
that the discovery of the fact confirms the confession. The fact 
alleged to have been discovered in consequence of the prisoner’s. 
statements is that he purchased a mattress from P. W. 10 on the 
12th January and had it carried from the shop by the coolie 
woman P. W. 11. The Police-officer, P. W. 42, deposes to this- 
discovery. The witness has deposed * He (the prisoner) took me 
direct to that shop and there pointed out Muhammad Kasim 
(P. W. 10) as the man from whom he purchased the mattress’’.. 
And, with reference to the coolie woman, the witness stated that 
the prisoner pointed her out and said that she was the coolie who. 
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carried his mattress. If P. W. 10 and P.W: 11 had denied all 
knowledge of the prisoner and his purchase, or had been unable to 
recollect anything of the incident, no fact would have been dis- 
covered in consequence of the prisoner’s confession, and his con- 
fession would have been entirely groundless. But the consequence 
of the prisoner’s staternent was that the Police-officer discovered 
not mer@ly a shop-keeper and a coolie woman, but that the one had 
sold a mattress to the prisoner and that the other had carried it 
for him from the ghop. The sale of the mattress and the carriage 
of it hatl, of course, to be proved like any other fact. But inasmuch 
as P. W. 10 and P. W. 11 have deposed to the sale of the mattress 
to the prisoner, I think it can be reasonably said that the discovery 
of the sale cf a mattress to the prisoner on the 12th January was 
the consequence of the prisoner’s confession. Tt was the confes- 
sion that directly led to the Police-officer making the discovery. 
The circumstance that the prisoner’s purchase of the mattress was 
already known to P. Ws. 10 and 11 (although temporarily forgot- 
ten until the prisoner's visit to the shop with the police reminded 
them of it) would not prevent the discovery of the purchase from 
being a discovery of the fact by the Police-officer within the 
meaning of section 27. Legal Remembrancer v. Lalit Mohan 
Singh Roy 

_ It has been contended that what the Police-officer discovered 
was not a “fact” within the contemplation of the section. “Fact”? 


is defined by the Evidence Act, section 3, to mean and include (1) | 


any thing, state of things, or relation of things capable of being 
perceived by the senses. In my view the definition does not res- 
trict a fact tosomething which can be exhibited as a material 
object. The learned Crown Prosecutor gave an apt illustration of 
a wider meaning of the word. He supposed the case of a prisoner 
confessing to having kidnapped a girl and informing the police 
where he had confined her. I think that the discovery of the girl 
in that place in consequence of the information given by the pri- 
soner would be the discovery of a fact. It would be the discovery 
of a “state of things’. In Sukhan v. The Crown? the majority of 
Full Bench held that the statement of the prisoner that he had 
pledged jewellery with a certain man was admissible in conse- 
‘quence of the discovery of the jewels with that man. The fact of 
the pledge was there treated as a fact discovered. Pledged jewels 
would naturally be in the possession of the pledgee. In the event 
of a purchaser of an article, such as a mattress, thing purchased 
would ordinarily have passed out of the possession, of the person 
who sold it; but I cannot see why a purchase. should be any the 
less a “fact” than a pledge. If the thing purchased has been 


1. (1921) LL.R. 49 C. 167. 2, (1929) LL.R. 10 Lah. 283 (F.B.). 
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proved to have been sold and has been identified as the thing sold- 
to the prisoner, all the conditions necessary to the discovery of the: 


. fact of purchase are forthcoming. I think that the discovery of 


the purchase of a mattress by the prisoner on the 12th January: 
was the discovery of a relevant fact.in consequence of a confes- 
sional statements made by the prisoner to P. W. 42, and that the. 
statements distinctly related to the fact discovered. TH® state- 
ments set out in the case reserving the point of law were therefore,. 
in my judgment, admissible. i 
This conclusion makes it needless for me to disas the qħestion 
whether, assuming that the evidence of the prisoners statements 
should have been excluded, the other evidence in the, case was 
sufficient to sustain the conviction. But asthe question was 
argued, I will say that in my opinion there was ample evidence, 
quite apart from the confessional statements, to support the 
conviction. The conviction therefore must be upheld. 
Burn, J—The facts have been set out in the judgments of my 
learned brothers and need not be repeated by me. 


Without meaning any disrespect to the erudite argument of 
the learned advocate for the prisoner, I do not propose to refer to. 
any of the English cases quoted by him. ‘The question for. our | 
consideration is whether certain statements alleged to have beer’ 
made by the accused while in the custody of the police are ad- 
missible in evidence. It is now settled’beyond dispute that the law 
of evidence in this country is contained in the provisions of the 
Indian Evidence Act. Therefore, although study of the English 
cases may be useful and instructive to any one who wishes to learn 
the history of any particular section, or to. grasp the principles’ 
underlying the law of evidence, it is‘not, in my opinion legitimate 
to attempt to deduce the law from the English decisions,. When’ 
the terms of any provision of the Evidence Act are clear and un-’ 
ambiguous, it is our duty to apply them without hesitation. We. 
are not permitted to say, after discussion of the English cases on 
which the provision is based, that the legislature must have meant 
something different from what it has in fact laid down. 

The present case is in one sense quite free from _complication,' 
The learned Crown Prosecutor did indeed make a submission that. 
the statements of the accused with which we are concerned might’ 
be admissible under section 8 of the Evidence Act, as" conduct.’ 
But in view of the terms of Explanation 1 to section 8, the learned 
Crown Prosecutor, very properly, as I think, did not sesiously press’ 
such a contention. The only section with which we have to do is 
section 27 of the Act. If these statements are-admissible at all it 
must be under section 27, If they come within the terms of 
S.27 they are admissible; if they do not, they are inadmissible. 


i 
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Section 27 runs as follows :—‘Provided that, when any fact is 
deposed to as discovered in consequence of information received 
from a person accused of any offence, in the custody of a Police- 
officer,so much of such information, whether it amounts to a 
confession or not, as relates distinctly to the fact thereby discovered, 
may be proved”. 


As the first word shows, thisis a proviso, and itis now well 
settled that it is a proviso to both the Ss.25 and 26 which imme- 
diately precede it. e Those sections exclude confessfons made to a 
Police-officer, and the confessions made by any person whilst he is 
in the custody of a Police-officer, unless in the latter case the 
confession be made in the immediate presence of a Magistrate. 
This section therefore provides that if certain conditions are 


fulfilled, a confession made to a Police-officer, or a confession 


made by a person in the custody of a Police-officer, may be proved. 
It is not however necessary that the information given by a person 
in the custody of a Police-officer shall be a confession before it can 
be proved under the provisions of this section. This is clear from 
the words used. Amy information which relates distinctly to the 
fact deposed to as discovered in consequence of the information 
received may be proved, In addition it is laid down that such 
proof may be given even if the information amounts to a confes- 
sion; it is: the words “whether it amounts to a confession or not,” 
which make this section an exception to the general rules embodied 
in Ss, 25 and 26. 


Strictly speaking therefore it is not important to decide 
whether the statements alleged in this case to have been made by 
the accused amount or do not amount to a confession. The section 
says that even if they do they may be proved, subject of course to 
the fulfilment of the other conditions prescribed. If they do not 
amount to a confession they are equally, if not a fortiori, provable. 
For myself I do not see how these statements can properly be 
described as a confession, in any complete sense. No one, I 
imagine, would hold that the jury could have convicted the accused 
of the offence of murder, if nothing more had been proved against 
him than that he had made these statements. Even if the jury had 
been entirely satisfied that the accused had made these statements, 
and that they were true, they could not have held on them alone 
that the accused had committed murder. They are confessional 
statements in the sense that if believed they establish one of many 
facts which taken all together prove the guilt of the accused. It 
is impossible in my opinion to rate these statements higher than 
that. Indeed, it is merely to state an obvious truth to say that if 
the Police had not been able to adduce ` ‘any other evidence than 
this:—that the accused had bought’ the mattress in which the 
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corpse was found tied up, and had that mattress taken to the house 
in which he was living—he would never have been put on his trial. 
The statements are incriminating certainly, and to that extent they 
are cf a confessional nature, but they cannot be properly described 
as anything like a complete confession. 

Taking now the provisions of S. 27, there is no doubt but that 
the accused, on the 23rd of January, 1934, when he is #lleged to 
have made these statements, was a person accused of an offence, 
and was in thé custody of a Police-officer. Hes had been arrested 
by the Inspector of Police, (P.W. 42) on a charge of murder, and 
he was in the custody of that officer. The next point to consider 
is, in the words of the section, whether any fact was deposed to as 
discovered in consequence of information received from the accused 
while in custody. This point is readily settled by a reference to 
the evidence of P.W. 10, the shop-keeper who said he sold the 
mattress to the accused, and of P. W. 42, the Police Inspector, 
P.W. 10 says “About 10 or 11 days afterwards, about 4 p.m., this 
Inspector and another Aiyar came with the accused and the ac- 
cused pointed out the shop, saying that it was in that shop that he 
purchased the mattress”. Thisis the first item of evidence re- 
served for our consideration by My Lord the Chief Justice. Again, 
P.W. 42, the Police Inspector, says in chief-examination that he 
went to the shop of Muhammad Kasim, (P.W. 10) on the infor- 
mation of the accused, and that the accused pointed out the 
premises, and that he, (the inspector) discovered the witness 
Thayi, (P.W.11) on her being pointed out by the accused. In 
answer to a question by the Court the Inspector said: “Yes. He 
took me direct to the shop and there pointed out Muhammad 
Kasim as the man from whom he purchased the mattress”. 
Further, in cross-examination, the Inspector replied to questions 
put to him as follows: 


Q.—And did you see the woman Thayammal when you went 
there? 

A.—Absolutely not. 

Q.—When did she turn up there? 

A—It is only after the accused pointed out Muhammad Kasim 
and while we were coming out, the’accused pointed out that woman 
with coral beads on her neck and said that was the coolie who 
carried his mattress. : 

These passages show beyond the possibility of doubt, that the 
two facts were deposed to as discovered in consequence of infor- 
mation given by the accused. The two facts are: (1) that the 
mattress was purchased by the accused from P.W. 10, and (2) that 
the woman P.W. 11 was engaged by the accused to carry the 
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mattress to the house in which he was then living. No attempt 
was made at the trial, so far as can be inferred from the record, to 
show that these two facts were discovered in any other manner 
or in consequence of information given by anyone else. The 
only reasonable conclusion is that these facts were really dis- 
covered i in consequence of the information given by the accused 
while he*was in the custody of the Police Inspector. That is more 
than is required by the terms of S. 27. The section does not 
require more thae that certain facts shall be Weposed to as 
discovered in consequence of information received from a person 
accused of an offence. 

As I have said, Mr. Venkatarama Sastri for the accused does 
not contend that these facts were discovered in any other manner 
than that described by the prosecution. Nor does he contend that 
they are nat relevant facts. Indeed in a branch of his argument 
which I shall consider later, he contends that these were the most 
important facts in the whole case, but for which the jury could not, 
or at any rate would not, have cotivicted his client. He is com- 
pelled for the purposes of this case 10 contend that though these 
are facts, and relevant facts, they are not the kind of facts with 
which S. 27 is concerned. 

The argument as I understand it is briefly as follows:— 
Confessions made to the Police or by persons in the custody of the 
Police are excluded because there is a grave risk of their being 
false, But, in the words of Woodroffe and Ameer Ali, “the 
necessity for the exclusion disappears in a case provided for by 
this section, when the truth of the confession is guaranteed by the 
discovery of facts in consequence of the information given, It is 
this guarantee, afforded by the discovery of the property, for the 
correctness of the accused’s statement, which is the ground of the 
admission of the exception to the general rule. The fact discovered 
shows that so much of the confession as immediately relates to 
it is true”. It follows according to Mr. Venkatarama Sastri’s con- 
tention, that the facts referred to in S. 27 must be of a particular 
kind, must have a particular character. They must be of such a 
nature that by themselves, without any accompanying statement of 
a witness, they demonstrate the truth of the information given. In 
one word, he contends, the facts must be “‘self-probatory”. This is 


an instance of the practice which I have already deprecated. From - 


the reason underlying S. 27 an attempt is made to deduce the con- 
clusion that $.°27 does not really mean all that it says, but only a 
part of it. S,27 says “any fact”, but in spite of that, the conten- 
tion is, we must suppose that it means only facts of this peculiar 
nature. I must decline for my part to accept any such contention. 


Nothing can be easier to understand than the words “any fact”, . 
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and I am not prepared to hold that they mean less than they say. 
I shall therefore not discuss any of the numerous cases cited by 
Mr. Venkatarama Sastri in which learned Judges have gone the 
length of holding that the only facts contemplated by S. 27 are’ 
actual physical material objects. There is no warrant for any 
such limitation. 


It can even be contended very fairly, as the learned Crown 
Prosecutor has contended in this case, that the facts discovered in 
consequence of the information received from the accused, satisfy 
the test deduced from the reason underlying the rule. The “accused 
gives information of the facts of his purchase of the mattress and 
of his engagement of the coolie woman to carry it to his residence. 
In consequence of that information the Police discover the shop, 
the shop-keeper and the coolie woman. The witnesses when ques- 
tioned speak to the two facts disclosed by the accusede There is 
therefore independent proof of the truth of the information given 
by the accused. ‘What more than this is forthcoming in the cases 
in which material objects, such as stolen properties or implements 
of crime, are found? The actual finding of such things in the place 
where the accused says they will be found-proves no more than 
that the accused knew where they were. He may say for instance 
that he has hidden stolen property ina straw-stack. The stack is 
searched and the property is found. That however is not in any 
sense proof that it was hidden there by the accused. The disco- 
very certainly corroborates the accused’s statement to some extent, 
and ordinarily in such a case no one would have any difficulty in 
believing that the accused had in fact hidden the property there: 
himself. All that I am now concerned to point out is that the mere 
finding of, the property does not in any way by itself corroborate 
the accused’s story of how it got tothe place where it is. This 
will appear in.a moment if we consider a case in which an accused 
person gives information which incriminates another. It will not 
be far-fetched to suppose for instance a case in which two men’ 
have been jointly concerned in a theft. One of them is arrested; 
and he says: ‘“My-confederate has buried some of the stolen pro- 
perty in sucha place”. The place is searched and the property 
found. Who will consider the, finding of the property as any. 
corroboration of the a¢cused’s statement that it was put there by 
the other man? The magistrate or judge is far more likely to 
draw the inference that the accused must have put it there himself, 
Without discussing this matter at greater length it isin my opinion , 
sufficiently clear that material objects have not in themselves any- 
greater probative value than any other facts. 

Having thus found- that all the other’ conditions required by. 
S/27 “are present, I proceed to discuss the only question that: 
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remains, which is:—Do these statements, made by the accused, 
relate distinctly to the facts discovered in consequence of the infor- 
mation given by him? This part of S. 27, like all the other parts 
of it, has been the subject of interpretation in many decided cases. 
I do not think anything is to be gained by an examination of those 
cases, for a very simple reason. So far as I am able to understand, 
the glos$es on these words, and the interpretations of them to be 
found in the decided cases are far less simple and intelligible than 
the words themselves. It is a commonplace of tfe schools that 
what if obscure cannot profitably be explained by what is still more 
obscure. I will venture to say that the legislature has used the 
simplest words possible, words which are not susceptible of expla- 
nation in more intelligible terms. Our task is merely to decide 
whether these words apply to the statements laid before us by the 
learned Trial Judge. 


Of ihe eight items with which we have to deal, SU one was 
brought out by the prosecution in the examination-in-chief 
of P.W. 10. Ihave referred to this already. It is the passage in 
which P.W. 10 says:—" . . the accused point out the shop, ‘saying 
that it was in that shop that he purchased the mattress”. This of 
course relates distinctly to the fact of the purchase of thé mattress 
by the accused, and it is clearly admissible under S. 27. One item, 
the 7th in the order of the learned Trial Judge, is an anwer given. 
by the coolie woman toa question put by the Court. That woman, 
(P.W. 11) says:—When I went there the accused said, “It was 
this woman that carried the article’. This statement undoubtedly 
relates distinctly to the fact that the accused engaged that woman 
to carry the mattress to the house in which he was living. That 
also is admissible under S. 27, All the other items were brought 
out in the cross-examination, by the learned advocate for the 
defence, of P.W. 10, P.W. 11, and P.W. 42. No one suggests that 
statements which would be inadmissible if offered in examination- 
in-chief for the prosecution can become admissible merely because 


they were made in answer to questions put in cross-examination.. 


It is, however, a fair presumption that the questions put in cross- 
examination, especially when they are put by a learned advocate 
described by the learned Trial Judge as a gentleman of very great 
experience, will not be quite irrelevant, or unrelated to the matters 
in issue, In the present case that presumption is borne out by-the 


facts; the questions were very relevant and had a very-near. 


relation to the facts. Items 2, 3, 4 and 5 appear in the cross- 
examination of P.W. 10. They are as follows :— 


the accused himself pointed out the shop, saying that it was at’ 
this shop that he purchased, adding, “I paid an advance of annas 


8 and I subsequently paid Rs, 2-8-0”; 
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the accused looking at me said “I have purchased from him on 
the 12th a coir mattress”, 

It was the accused that was looking at me and asking. me “I 
purchased from you, is it not, on the 12th a coir mattress” ; 


thereupon the accused said “I purchased it of you for Rs. 3: 
I paid an advance of eight annas and I sent the babance of 
Rs. 2-8-0 through the coolie woman”, 

The first and fourth of these statements desgribe the terms of 
the purchase, and I do not understand how it can fairly be con- 
tended that the terms of purchase do not distinctly relate to the 
fact of the purchase. The second and third of these four state- 
ments are mere repetitions of the statement made in the chief- 
examination of the same witness, with the addition of the date of 
purchase and of the person who sold the mattress. These additions 
also distinctly relate to the fact of purchase, unless it can be held 
that the identity of the vendor and the date of sale are matters 
which do not relate to the fact of a sale. 


Items 6 and 7 occur in the deposition of P. W. 11, Ihave 
already dealt with item 7. Item 6 is P.W. 11’s answer to the 
question :—“When you saw this accused on that day did you 
remember his features when the Police asked you about him from 
what you saw him on that day? The reply was: “The accused 
himself mentioned me and said that it was a woman wearing coral 
necklace.” When the fact discovered in consequence of the infor- 
mation received from the accused is the fact that he engageda 
certain woman to carry the mattress to his house. I fail to see how 
it can be argued that the identity of the woman is not a matter 
distinctly related to the fact. The statement of the accused that 
P. W. 11 was the woman, and the addition of the detail that she 
was wearing a coral necklace, are clearly admissible under S. 27. 


The eighth and last item of evidence with which we have to 
deal is the answer given by the Police Inspector to a question put 
tohim in the course of a cross-examination intended apparently 
to elicit whether it was really true that the woman Thayammal, 
(P.W. 11) was pointed out to the Police by the accused. The 
learned advocate first asked the witness :—“ And did you see the 
woman Thayammal when you went there?” The reply was:— 
“absolutely not”. Then the advocate asked :—“When did she turn 
up there?” and the Inspector replied: “It is only after the accused 
pointed out Muhammad Kasim and while we were coming out, the 
accused pointed out that woman with coral beads on her neck and 
said that that was the coolie who carried his mattress”. This was 
precisely the information given by the accused which led directly 
to the discovery of the fact that he had engaged that woman to- 
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carry the mattress to his house, and proof of it is certainly 
admissible under S. 27. 

For these reasons I agree with my learned brother Cornish, J., 
that none of the evidence referred to in the order of the learned 
Trial Judge was inadmissible, 

We heard Mr. Venkatarama Sastri on the question 


whether, assuming for the sake of the argument that all- 


or any of these items of evidence were inadmissible, the 
verdics of the jury could or should be sustained. On this 
question the learned advocate developed at great length what 
seemed to me to be avery remarkable argument. He discussed 
the whole case in three aspects, (a) motive, (b) the events which 
according to him must have occurred in the house in Peddu- 
naicken Street on the night of the 11th January, and (c) the 
evidence fegarding the occurrences at Egmore Railway Station on 
the night of the 12th of January. He invited us to say that the 
case against the accused, considered in all these three aspects, was 
extremely weak, and that the jury would certainly, or at any rate 
probably, not have convicted the accused, if they had not been ob- 
sessed by this matter of the accused buying the mattress at the shop 
of P.W. 10, and having it carried by P.W. 11 to the house in Peddu- 
naicken Street. According to the learned advocate, this was the 
cardinal fact in the whole case, without which the prosecution 
would have failed to satisfy the jury of the guilt of the accused. 
He went so far as to say that this fact was offered to the jury as 
the fact which would solve all the doubts and difficulties they 
might entertain with regard to the whole of the rest of the case, 
The jury were invited, the learned advocate contends, to found 
their whole decision on that point: 

I have said that this seemed to me tobe a very remarkable 
argument, and my reason for saying so is that the learned Trial 


Judge’s charge to the jury contains no foundation for it. It is ° 


quite incorrect to say that the learned Trial Judge offered this fact 
to the jury as the universal solvent of all their difficulties. 
Nowhere has the learned Judge invited the jury to base their deci- 
sion on the fact that the accused bought the mattress and had it 
taken to his house. Still less, if that were possible, can it be 
correctly stated that the learned Judge laid any particular stress on 
the point that these facts were discovered in conseyuence of infor- 
mation given by the accused, The learned Judge dealt with this 
matter in two places only, so far as I have been able to see. In the 
part of his charge which begins in the middle of page 260 of the 
printed record, the learned Judge describes the evidence given by 
the mattress-seller and the coolie woman and on page 261 he goes 
on to say that if the jury “believe the evidence of the mattress- 
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seller and the coolie woman it is quite clear that the accused pur- 
chased a coir mattress on the 12th”. He then refers to the evi- 
dence that the accused pointed out to the Police: “This is the shop: 

that is the man and this is the coolie woman who carried the 
mattress”. Immediately afterwards the learned Judge reminds 
the jury that the accused denied all this, and I can find nothing in 


| the charge to indicate that the learned Judge invited the jury to 


believe the evidence of P.W. 10 and P.W. 11 because the accused 
was alleged to have pointed them out or because the accused was 
said to have made any statements about them. The only other 
passage in which the learned Trial Judge referred to this matter is 
at the top of page 268 of the record, where he described the 
mattress as “the tell-tale coir mattress”. There again he made no 
reference to what the accused was said to have revealed about the 
mattress, but merely advised the jury that the mattress was a very 
strong piece of evidence in the case, because if they believed the 
evidence, it connected the accused with parcel. and so with the 
woman Sithammal, whose body was found in the parcel. 

The conclusion therefore is that this fact of the purchase of 
the mattress was not put before the jury as the one solid fact 
amongst a large number of doubtful matters. And even if it had 


been otherwise, the proof of the purchase did not depend on 


what the accused said, but far more on what was said by 
the witnesses. This circumstance differentiates this case from 
the cases which were cited to us by Mr. Venkatarama Sastri 


` in support of the proposition that when some evidence is 


found to have been wrongly admitted, it is never safe to 
assume that the decision of the jury would have been the 
same if that evidence had been excluded. All those cases, so 
far as I could gather, were cases in which evidence was admitted 
to prove facts which were irrelevant. .Here there is no question of 


. the admission of irrelevant facts; at the very most it might be said 


that some of the evidence let in to prove a very relevant fact had 
been wrongly admitted. But there was plenty of admissible evi- 
dence to prove the same fact, and so faras canbe gathered from 
the charge to the jury, it was upon that evidence that they were 
advised to found their decision. : 

In these circumstances I am satisfied that independently of 
the evidence now in question there was sufficient evidence to 
justify the decision and that consequently S. 167 of the Evidence 
Act would forbid us to interfere. I would go further, in view of 
the dicta in certain reported cases, and would say that in my judg- 
ment the omission of these items of evidence could not have made 
any difference to the verdict. 7 : 

The-conviction and sentence must therefore be confirmed. 
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Lakshmana Rao, J.—The accused was tried at the third 
Criminal Sessions, on an indictment under S. 302 of the Indian 
Penal Code, for intentionally causing the death of one Sithammal 
by manual strangulation on the night of the 11th of January 1934, 
at No. 24, Peddunaicken Street, George Town, Madras, and the 
jury found him guilty of the offence by a majority of 6 to 3. The 


Trial Judge, My Lord The Chief Justice agreed with the majority | 


verdict and the accused was sentenced to death, He moved the 
Advocage-General for a certificate under Cl. 26 of ihe Letters 
Patent, which empowers him to certify that a point or points of 
law which has or have been decided by the Court should be further 
considered and the Crown Prosecutor opposed the application. The 
Advocate-General gave a certificate regarding the reception in 
evidence of certain statements made by the accused while in the 
custody ofethe Police, to which exception was not taken at the trial, 
and the omission of the Trial Judge to direct the attention of the 
jury to the question of the continued possession till her death by 
the deceased of the silver articles pledged by the accused subsequent 
to the murder, and the accused applied fora review of the case 
under Cl. 26 of the Letters Patent. The Crown Prosecutor 
intimated his intention to question the interpretation of the words 
“decision on a point of law decided by the trial judge” in the Full 
Bench decision in C. K. N. Sundaresa Aiyar v. Emperor,land take 
preliminary objection to the competency of the application, on 
the ground that there was no decision ona point of Jaw by the 
Trial Judge requiring further consideration, and a Full Bench of 
seven judges was formed to consider the objection. The Full 
Bench upheld the preliminary objection by a majority.of 5 to 2, and 
it further held that the question of continued possession of-the 
silver articles till her death by the deceased, did not arise in-the 
case, in view of the plea of the accused that they belonged to him 
and not the deceased. The application for review was therefore dis- 
missed, and since the question of the admissibility of the statements 
made by the accused while -in the custody of the. police and the 
effect of their admission, if inadmissible, could not. be considered 
therein, the learned Chief Justice has in the exercise: of his. powers 
under Cl. 25 of the Letters Patent ah it for the opinion- of 
the High Court. ane ; P 


The corpse of Sithammal was ‘despatched ir train from’ thé 
Egmore Railway Station to Karunguzhi onthe night of 12th 
January, - -1934 packed in among ‘other things M. O.29 the coit 
mattress, and the statements in question relate to the purchase of 
the mattress by the accused from P.W. 10’s shop on the 12th 
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January and its carriage by P.W. 11 the coolie woman to No, 24, 
Peddunaicken Street. They were made while in the custody of 
P. W. 42 the Police-officer and the facts necessary for the 
determination of the questions which arise on.this reference may 
now be stated. The murdered woman was the wife of P.W. 1 and 
she left his house on the 4th August, 1933 taking with hgr all the 
valuables including jewels and silver articles, some of which are 
specified in Exhibit A the report of the husband to the Police. 
She was living with the accused thereafter at Wifferent places in 
Madras, and the evidence of P. Ws. 2 and 3 the lessee and 
sub-tenant of a portion of the downstairs of No. 24, Peddu- 
naicken Street, shows that from the 23rd December, 1933, they 
were living in the first floor of that house where the woman is 
alleged to have been murdered on the night of the 11th January, 
1934 for the sake of her property. She was last seen im the house 
by P.Ws. 2 and 3 about 6-30 and 7 P.M., respectively, on the day of 
occurrence, and according to P.W. 2, she was wearing among other 
things M.O’s 14 and 15 the pair of thodus set with rubies 
and the diamond besari. The accused too was in the house, 
and she was not seen alive thereafter. P.W. 3 noticed the 
accused going out of the house about 4 A.M., next morning 
when she got up to relieve herself, and P. W. 6 the milk- 
supplier of the accused arrived with milk about 6 am. The 
door at the top of the stairs leading to the first floor was hasped 
from outside, and P.W. 6 returned, thinking that the occupants 
had gone out. She mentioned it to P.W. 2 who was cleaning his 
teeth outside, and the accused returned to the house about an hour 
later. P. W. 2 questioned him about what P.W. 6 had reported 
and the accused stated that he had taken Sithammal to his sister’s 
house at Saidapet to assist his sister who was then in labour. 
P.W. 2 who is a coal contractor left the house soon after, and from 
the evidence of P, Ws. 10 and 11 shop-keeper and coolie woman, 
who were pointed out by the accused, it appears that the accused 
purchased M.O. 29 the coir mattress from P.W. 10’s shop about 
10 a.m. on the 12th January and had it carried to No. 24, Peddu- 
naicken Street by P.W. 11 the coolie woman. He was on the first 
floor when P.W. 2 returned for his meal about 12 O’clock and the 
witness left again about an hour later. P.W. 3 also left about 
3 pM. and it is in evidence that the other tenant was absent 
throughout the day. The accused was in the house when P.W. 2 
returned in the evening and he was there till P. W. 2 left for the 
temple about 6-30 p.m. He was not present when P.W. 3 returned 
about 8 p.m. and the parcel containing the corpse of Sithammal 
was despatched from the Egmore Railway Station about 9-45 P.M. 


by a person who was subsequently identified as the accused by 
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P.Ws, 25 and 26 the coolie porter and assistant parcel clerk, The 
accused did not return to his residence that night and the evidence 
of P.W. 12 shows that the accused came to his master’s godown 
about 11 p.m, He slept there that night and went to No. 24, Peddu- 
naicken Street next morning taking P.W. 12 with him. The jutka 
of P.W.,29 was fetched, and the belongings of the accused includ- 
ing two trunks and wooden boxes were loaded into it. P.W.2 


enquired whether they were vacating and the accused replied that. 


he was,as he had*been appointed village munsif of Salur. The 
things were removed to the godown, and the accused stayed there 
for three days. He hada tuft behind and crop in front, till he left 
his residence, and he got the tuft removed by P. W. 13 the barber 
on the 14th. P.W. 2 questioned him about it when he went to 
No. 24, Peddunaicken Street on the 15th to pay up the amount due 
to the milkeseller, and he was told that the head was cropped as it 
was more convenient. The parcel was not claimed at Karunguzhi 
and information was sent to-the Police on the 14th January. as 
it emitted a foul smell. It was opened that evening in the presence 
of P. W. 32 the Sub-Inspector and the Sub-Magistrate, and the 
corpse of Sithammal which had been folded three-fold was found 
inside. Inquest was held next morning at the post mortem exami- 
nation disclosed that the woman was killed by strangulation. 
Information was sent to the City Police and efforts to trace the 
sender of the parcel, resulted in the discovery of P.Ws. 25 and 26 
the porter and assistant parcels’ clerk, They gave some identifica- 
tion marks besides expressing their ability to identify the person, 
and vigorous attempts were made to trace the sender. The accused 
removed to P.W. 20’s house on the 17th and though it was taken 
for a month and the rent paid in advance, the accused left it on 
the night of the 18th leaving behind some of his things including 
his tuft. He arrived at P.W. 18’s house in a rickshaw about 
5 a.m. on the Z0th with a trunk and bedding, and asked P.W. 18 
to let him a room. P.W. 18 replied that he had no rooms to let and 
the accused who had high fever stated that he came there as he 
could not find his relations. He was allowed to rest himself as 
desired, and he left the house about 10 a.m. He returned in the 
evening saying that he could not find his relations and P.W. 18 
permitted him to sleep in the house that night, He left about 12 
O’clock on the 21st leaving his things behind, and the Police 
arrived about 2 O’clock. The witness told them that the man of 
the description wanted by them had left earlier, and the accused 
returned between 2 and 3 P.M., on the 23rd January. He was 
arrested soon after by P.W. 42 the Inspector and Exhibit KK the 
order of the Sub-Collector, dated 22nd December, 1933, intimating 


that he would be dismissed from service if evidence was not 
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produced before 31st January, 1934, that he had cleared his ‘debts 
was found in his trunk. M.Os. 6,7, 8, 14,15 and 16 the jewels and 
silver articles pledged by the accused between 14th January, 1934 
and 20th January, 1934 and identified to be those of the deceased, 
were ‘recovered on his informatiof from P.Ws. 8 and 14, and he 
was taken in acar to P.W. 10’s shop. He pointed out P.Ws. 10 and 
-11, who confirmed his information, and M.O. No. 29 the mattress 


: was identified by them subsequently. 


It was at P.W.10’s shop that the statements in questien which 


‘are set out below were made and they came on record in the 


following manner. P.W. 10 was questioned in examination-in- 


‘chief whether the Police came to ‘him in connection with the case, 


and he’ stated “P. W. 42 came’ with the accused and the accused 
pointed out the shop saying that it was in that shop that he pur- . 
chased the mattress”, It was elicited in cross-examination that he | 
had-sold some other articles on the 12th January and in reply to a 
further question whether he remembers the purchasers, P.W. 10 
stated “It is because 10 or 11 days after he made the purchase, he 


came to the shop and himself pointed out the shop saying, that it 


was at this shop that he purchased, adding ‘I paid an advance of 


‘8 annas and I subsequently paid Rs. 2-8-0’, that I remember him,” 


‘He was asked next whether the accused stated in his presence that 


it was,the shop in which he purchased, and the witness stated 
“The car stopped in front of my shop at about 4 p.m. They all 


got down, and entered the shop, and as soon as they entered the 


accused looking at me said ‘I purchased from him on the 12th a 


coir mattress’. He was then asked whether P. W. 42 stated any- 
thing, and the answer was “It was the accused that was looking at 
me andasking me‘I purchased from you, is it not, on the 12th, a 
coir mattress,” The ‘cross-examination was pursued and the wit- 
ness stated “The Police then asked: me to take the account and I 
showed the account. “When I looked into the account I found that 
on the 12th there was a sale of coir mattress and two pillows for 
‘Rs. 3-12-0 and another coir mattress for Rs. 3 and I said therefore 
I did not know whether it was the one or the other, that I sold the 
accused, _ Thereupon ‘the accused:.said: ‘I purchased it of you for 
Rs. 3. I paid an advance of Sannas and Isent the balance of 


Rs. 2 8-0 through the coolie woman’. P. W. 11 was asked in cross- 
‘examination, whether she remembered the ‘features of the accused 


from what she saw of him on the date of purchase, and she stated 
“The: ‘accused’ himself mentioned me and said that it was a 


‘woman’ wearing a coral nécklace”. Then in answer to a question by 


Court, she stated “when I went there the accused said ‘It was this 
woman that carried the article’ and P.W. 42 deposed in examina- 
tion-in-chief .that he discovered P.W. 11 on being pointed out by 
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the accused, He was cross-examined about it and he stated “It 
was only after the accused pointed out P.W. 10, and while we were 
coming out, the accused pointed out that woman with coral beads 
on her neck and said that that was the coolie who carried the 
mattress, 


The purchase of the coir mattress in which the corpse was 
packed and its carriage to the alleged scene of crime through the 
ceolie woman on the 12th January suggest the infegence that the 
accused gommitted the crime and the contention that the statements 
in question do not amount to a confession is untenable, They were 
made while in the custody of the Police-officer and their admissi- 
bility depends upon the correct interpretation of S. 27 of the 
Indian Evidence Act which is in these terms: “Provided that when 
any fact is deposed to as discovered in consequence of information 
received frém a person accused of any offence in the custody of a 
Police-officer, so much of such information whether it amounts to 
a confession or not, as relates distinctly to the factthereby dis- 
‘covered may be proved.” The discovery of a factas the result of 
the information is a condition precedent to the reception in evi- 
dence of the information or any portion thereof, and as 
pointed out in the Full Bench decision in Sukhan v. The 
Crown! though the expression “fact as defined by S. 3 of the 
Indian Evidence Act includes not only the physical fact which can 
be perceived by the senses but also the psychological fact or mental 
condition of which any person is conscious, it is in the former 
|. sense that the word is used in S.27. The fact discovered should 
therefore be a materiai and not mental fact, and as observed by 
the learned authors Woodroffe and Ameer Ali in their commen- 
tary on the Evidence Act, “The word ‘discovery’ may either 
mean the purely mental act of learning something. which was not 
known before to a person, as the mere mental act of becoming 
aware of something after hearing it stated or the physical act of 
finding upon search or inquiry something or material fact the 
existence or the exact locality of which was unknown till then. 
It isin the latter sense that the wordis used in this section, 
that is in the sense of a finding upon a searchor inquiry of articles 
connected with the crime or other material fact, the reason being 
that it is only this kind of discovery which proves that the infor- 
mation in consequence of which the discovery was made is true 
and not fabricated”. The fact discovered may thus be the stolen 
property, the ihstrument of the crime, the corpse of the person 
murdered or any other material thing, or a material thing in relation 
to the place or the locality where it is found, and it should confirm 
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the information though its connection with the crime and identi- 


. fication are always provable aliunde. The discovery of a witness 


to the crime or act of the accused on his formation would not be a 
discovery of a fact within the meaning of the section, vide 
Palaniandi Velan v, Emperor! and confirmation or otherwise 
of the statement of the accused by the witness discovered 
cannot make any difference, Further S. 162 of the Code of Cri- 
minal Procedure prohibits the use of any statement by the witness 
to the investigation officer, and the discotery should in my 
opinion be of some concrete fact. The karas being found 
in the possession of the pledgee in Sukhan v. The Crown? would 
be a fact discovered in this sense and so would, the finding 
of the person kidnapped and wrongfully confined at the place 
mentioned by the accused in the illustration suggested by the 
Crown Prosecutor. There would be no discovery in those cases if 
the karas and person kidnapped were not found, and it is well 
settled that even when a thing is discovered the statement of a 
prisoner as to how he came by it cannot be proved. The state- 
ments in this case are of this nature and they were verified by 
P.W. 42 the Police-cfficer by examining the witnesses pointed out 
by the accused. He cannot be said to have discovered any fact 
within the meaning of S. 27 of the Indian Evidence Act and in 
my opinion the statements in question are not admissible in 
evidence, 

The case has therefore to be reviewed on the evidence 
properly admissible, and as pointed out in Emperor v. Panchu Das8 
it is incumbent on this Court to investigate whether independently 
of the evidence improperly admitted there is sufficient evidence 
to justify the conviction, The evidence of P.Ws.10 and 11 re- 
garding the sale of No. 29 the coir mattress to the accused and its 
carriage to No. 24, Peddunaicken Street is admissible, though the 
statements of the accused relating thereto are not, andthe case 
of the accused was that hedid not make those statements, The 
statements were not proved aliunde and it was pointed out to the 
jury that proof of the purchase and carriage of the mattress 
depended upon credibility of P.Ws. 10 and 11 who speak to it. 
The bringing on record of the statements in question through 
these witnesses could not under the circumstances have made 
any difference, nor would it be proper to reject their evi- 
dence because they recollected the incident and features of the 
accused only after being reminded by him. The sHop-keeper was 
not cross-examined regarding the identity of. the mattress and the 
disinterested evidence of P.Ws. 2 and 3 shows that the accused 
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and the deceased were living together at No. 24, Peddunaicken 
Street from the 23rd December, 1933. They swear to the pres- 
ence of the deceased in the house till about 7 p.m. on the Lith 
January, 1934 and undue importance cannot be attached to the 
opinion of P.W. 38 the Medical Officer that death would have 
occurred about 5 or 6 days prior to 15th January, 1934, the date of 
the post *mortem examination. The period of death cannot be 
ascertained with accuracy from the progress of putrefaction and 
as pointed out in Taylor’s Medical jurisprudence, Vélume I, page 
294, warnth is usually retained when a person dies from asphyxia. 
Putrefaction would in such cases be more rapid and the contents 
of the stomach indicate that the woman was strangulated some 
hours after her night meal. The tenants of the ground floor and 
neighbours must have been asleep at the time nor was it suggested 
that she could have raised any cry. The packing should have 
commenced sometime later and it did not require an expert to 
stitch the corpse in gunny bags and other materials. The sugges- 
ted impossibility of removing the package along the staircase was 
not emphasised at the trial and the dimension of the package as 
appearing from the evidence in 24 feet by 2 feet by 20 inches. It 
is in evidence that trunks and deal-wood boxes were removed 
along the staircase subsequently, and P.Ws. 25 and 26 swear that 
the accused was the sender of the parcel. They identified him at 
the identification parade on the 24th January and the accused had 
a crop in front prior to the removal of the tuft on the 14th 
January. Ex. KK. shows that the accused was hard pressed and the 
pledge of M. Os. 6, 7, 8, 14, 15 and 16 the articles of the deceased 
by him between the 14th and 20th January supplies the motive. 
His subsequent conduct including his false explanations to P.W. 2 
also points to his guilt and independently of the statements in 
question, the jurors who found the accused guilty would have 
come to the same conclusion. There is therefore no ground for 
interference and the conviction and sentence will stand. 
B. VY. V. ——— Reference answered 
against the accused. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
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other evidence—Leave to appeal to Privy Council—Evidence Act (I of 1872), 
S. 167—A pplicability to case tried by Sessions Judge, High Court, with Jury. 

The accused was convicted at the Criminal Sessions of the High Court 
of an offence under S. 402, Indian Penal Code, and sentenced to death. He 
then applied to the Advocate-General and obtained a Certificate under Cl. 26 
of the Letters Patent on the ground that certain inadmissible evidence had 
been put to the jury at the trial. The-majority of the Full Bench who heard 
the review application held that there was no decision on a point $f law with 
reference to the question raised and dismissed the review application, At 
the same time, the Trial Judge acting under Cl. 25 of the Letters Patent 
referred the question as to the admissibility of the®evidence for further 
consideration by the High Court. The matter once again came up before a 
Full Bench and it was held that the evidence was admissible inlaw and that 
in any case there was ample evidence, quite apart from the evidence called in 
question, to support the conviction. The accused subsequently preferred an 
application under Cl. 41 of the Letters Patent for leave to appeal to the Privy 
Council, | 

Held, that it was not a fit casé for leave being granted as the Court had 
found that there was ample evidence to support the conviction ayen from the 
evidence objected to. ii 

Section 167 of the Evidence Act is applicable to a case tried és a jury at 
the High Court Criminal Sessions, and it is opento the High Court when 
exercising its power of review under Cl. 26 of the Letters Patent to decide. 
whether the evidence properly received at the trial is sufficient to sustain the 
conviction. 

The Queen v. Hurtibole Chunder: Ghose, (1876) LLR. 1 Cal: 207, 
Imperatrix v. Pitamber Jina, (1877) LL.R.2 Bom. 61 and Empress Pat- 
rick v, Mc Guire, (1900) 4 C.W.N. 433, relied on, `- 


_ The Crown Prosecutor (T.S. Anantaraman) instructed by 
5. Ranganatha Aiyar for the Crown. é 


_T. R. Venkatarama Sastri and R. Rangachari r accused: 
` The Court delivered the following Judgments :— 


Cornish, J —This petition for leave to appeal to the Privy- 
Council is made in a case where a point of law has been reserved. 
for the decision of the High Court. There can be no doubt then, 
from what is said by their Lordships in Barendra Kumar,Ghosh v., 
The King-Emperor! that the petition is competent. But the right 
of appeal given by Cl. 41 of the Letters Patent is subject to the. 
proviso that the High Court shall declare that the case is a fit one 
for appeal. The High Court therefore has the duty. of satisfying 
itself, before declaring a case fit for appeal, that the case falls 
within the limits prescribed by the Privy Council for the entertain- 
ment of appeals in criminal matters, ó : : 

. Their Lordships of the Judicial Gae have repeatedly 
dhêkah ed that they are not é a -Const of criminal. appeal. In Dal 


L (1924) L.R 52LA. 40; e 197 ; 48 M.L J. 543. (P.C.), 
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Singh v. The King-Emperor1 they say :—“It is well-settled that thé 
unwritten principles of the constitution of the Empire restrain the 
Judicial Committee from being used in general as a Court of 
review in criminal cases. But while the Sovereign in Council does 
not interfere merely on the question whether the Court below has 
come to a proper conclusion as to guilt or innocence, such inter- 
ference otight to take place where there- has been disregard of the 
proper forms of legal process, grievous and not merely technical 
in character, or a violation of principle in such” a fashion as 
amount? to a denial of justice”. And again—“A mere mistake on 
the part of the Court below, as, for example, in the admission of 


improper evidence, will not suffice if it has not led to injustice of 


a grave character. Nor do the Judicial Committee advice inter- 
ference merely because they themselves would have taken a 
different view of evidence admitted. Such questions are, as a 
general rule, treated as being for the final decision of the Courts 
below”, 


The learned Advocate for the Petitioner has founded his 
argument in favour of the petition on two grounds. First, thata 
wrong construction has been put upon S.27 of the Evidence Act, 
resulting in the wrongful admission of confessional statements. 
His second ground relates to the application of S. 167 of the 
Evidence Act. The construction put upon S. 27 by the majority 
of us has ceased to be of practical importance in the case because 
we have unanimously held that independently of the questioned 
statements there was sufficient evidence to justify the conviction. 
There is nothing in the Evidence Act to support the suggestion 
that 5. 167 has no application to a case tried by a jury at the High 
Court Criminal Sessions. On the contrary, there is good authority 
that S. 167 is applicable and that the High Court in exercising its 
power of review under Cl. 26 of the Letters Patent has full power 
to decide whether the evidence properly received at the trial is 
sufficient to sustain a conviction; see The Queen v. Hurribole 
Chunder Ghose®, Imperatrix v.; Pitamber Jina8 and Empress v. 
Patrick McGuire4. No doubt, as urged by the learned Advocate, 
important questions of law are raised in the case; but that circum- 
stance would not, in the light of what is said by their Lordships in 
Dal Singh v. The King-Emperor! be a valid reason for sanctioning 
a further appeal. Admittedly the other evidence given at the trial 
was properly received, and in our opinion it is sufficient to support 
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the conviction. I think, therefore, that we should not be justified 
in declaring this case fit for appeal. i i 
Burn, J—l agree. 
Lakshmana Rao, J —I agree. 
B. V. V. Petition dismissed. 


à e 
[Note.—The accused in the above case subsequently applied 
to the Privy Council for special leave to appeal but his application 
was dismissed. The sentence of death was*however modified 
later into one of transportation for ‘life by an order of the 
Governor-General-in-Council. Rep.] 
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security was ‘given for the due performance of such a decree or order as 
might ultimately be binding upon him. 


Principle in Lakshmi v. Maru Devi, (1911) I. L. R. 37 Mad. 29: 21 M.L.J. 
1063, Ramuvien v. Veerappudayan, (1912) T.L.R. 37 Mad. 455: 22 M.L.J.-217 
and Tulebali v. Abdul Aziz, (1929) I.L.R. 57 Cal. 1013, , applied. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith and in the memorandum of grounds 
in Original Side Appeal No. 36 of 193+ on the file of the High 
Court, the High Court will be pleased to issue an order direct- 
ing stay of further proceedings in C.S. No. 150 of 1934 
whether by way of execution or otherwise pending O.S. Appeal 
No. 36 of 1934 preferred to the High Court against the order 
of the Hon’ble Mr. Justice Stone, dated the 9th May, 1934, 
and made in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in Application No. 1490 of 
1934 in C.S. No. 150 of 1934. 


K. S. Krishnaswami Aiyangar instructed for N. T. Sha- 
manna for petitioner. 


S. Doraiswami Aiyar, S rinivasaraghavan and Thyagarajan 
for respondent. 


The Court delivered the following 


Jupcment. The Chief Justice —This is an application 
by the defendant in C.S. No. 150 of 1934 for an order staying 
further proceedings in the suit whether by way of execution 
or otherwise pending disposal of O.S.A. No. 36 of 1934 which 
appeal is before us for admission. 


The following are the facts-of the Case. O.S.A. No. 36 
of 1934 is an appeal against an order of Mr. Justice Stone 
which itself was made on an appeal from an order of the 
Master. It is necessary to go back to the inception of this 
matter. The respondent here isa woman. She filed a suit on 
a promissory note against the appellant claiming Rs. 3,150, the 
face value of the promissory note being Rs. 4,000. She was 
unable to produce the promissory note and sued for the lesser 
amount upon the following ground, namely, that the defendant 
had-made a part payment of Rs. 1,000. That accounts for the 
suit being for a lesser.amount than the face value of the pro- 
missory note. As regards her inability to produce it with the 
plaint she stated in her plaint that she had parted with the 
promissory note under the following circumstances, namely, 
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that when the defendant made the part-paynient-of - Rs. 1,000. 
he got from her the promissory note in order to take it 


_ away with him and endorse thereon the part-payment 


and that he refused to ‘return. it to her or indeed endorse 
that part-payment upon it. In other words, she alleged that 
she had parted with the promissory note to the defendant 
who she stated occupied a position of confidence and ‘trust; 
upon the fraudulent misrepresentation made, by. him that he 
would: endorse ‘the part-payment on the promissory. néte and 
return: it. “She accordingly filed her suit under the summary 
procedure: The defendant put in an application for leave to 
defend supported ~ by ~ an affidavit in which he denied the 
plaintiff's case and'stated that the amount paid by him was 
not Rs. 1, 000 but-Rs, 950 and that, payment had been made by 
him and accepted by the plaintiff in full satisfaction of, the 
promissory note amount by reason of the fact ‘that “shé 
together with a number of other creditors of the defendant had 
agreed to accept payment of four annas in the Rupee which was 
evidenced by a written composition.. The - Master was of the 
opinion’ that this defence was not bona fide or he had doubts as 
to the bona fide nature of it and he accordingly only gave con- 
ditional leave to defend; the condition being that the deferidant 
should,.within one week from the date of the order, pay the full 
amount - - claimed. in the. plaint. into Court. The defendant 
appealed and. Mr. Justice Stone upheld the learned Master’s 
order. grariting.only conditional leave to defend but varied the 
condition altering it to one, that security for the full amount 
claimed in the suit should be given within fourteen days from 
the date Of his order. .It would-appear that at that hearing at 
some stage—we are told by Mr. K. S. Krishnaswami Aiyangar 
at the stage when it was recognised that a condition was going 
to be imposed upon the leave to defend—the defendant said that 
he would give security. That to my mind is not a matter of very 
much importance or one which should be allowed to influence 
us atalltin the consideration of this question. He was unable to 
furnish security. Mr. Justice’ Stone’s order was made on the 
Oth May last, iê., , two days before the closing of the Court for 
the ‘summer vacation, and according to that order, 1 “Upon, failure 
of, ‘the. défendant ` to furnish security within the period fixed, 
the application for leave to defend-would stand dismisséd with 
costs. -No “security 1 was furnished although leave was given to 
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furnish security to the Vacation Officer.and at the expiration 
of the fourteen days the application stood dismissed. On the 
24th July last a decree was passed in favour of the plaintiff for 
the amount claimed and no appeal has been presented agairist 
that decree. The only appeal before us is the appeal against 
Mr. Justice Stone’s order granting conditional leave to defend. 
It was urged before us on behalf of the appellant that this was 
a case in which unconditional leave to defend should have been 
given." In support of that condition two English decisions 
were referred to. One of them was Jacobs v. Booth’s Distillery 
Company1. The head-note of that case reads as follows:—. 

“Judgment should only be ordered under O. XIV where, assuming all thé 
facts in favour of the defendant, they do not amount to a-defence in law. 
Where there is a triable issue, though it may appear that the defence is not 
likely to succeed, the defendant should not be shut out from laying his 
defence before the Court either by having judgment entered against him, or 
‘by being put under terms to pay money into Court as a condition of kaa 
leave to defend”, 

The other case was Powszechny Bank Zwiazkony w 
Place v. Paros2 a decision of the Court of appeal in England. 
The head-note is as follows :—In an action brought on'a wiit 
specially indorsed under O. 3, R. 6 by indorsees against’ the 
‘maker of a promissory note, the plaintifis in an affidavit in 
support of a summons for leave to sign final judgment ‘under 
O. 14, R. 1 stated that they were holders in due course of the 
note, having taken it in good faith for value from the payees 
without notice of any defect in their title. The defendant i in 
‘his affidavit in answer stated facts which, if true, showed that 
the note had been negotiated in fraud of him. The Judge in 
‘Chambers made an order, under O. 14, R. 6 that the defendant 
‘should have leave to defend the action if he brought ‘a sum of 
money into Court within a certain time, but that if he failed to 
‘do this, the plaintiffs should have leave to sign judgment for 
the amount claimed. On appeal from this order it was held 
that a-triable. issue was raised between the parties,’ ‘that the 
mere statement in the plaintiff’s affidavit that they had given 
value: -without notice of any defect in their indorser’s- title -was 
not sufficient to decide that issue in, the plaintiff’s ‘favour, “but 
that the Court must have an opportunity ‘of deciding it,-and 
that therefore the defendant was entitled-to leave to defend 
the action: ‘without the condition. that he: should pay money into 
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Sundaram Court. It was further held that where a defendant is entitled 


hetti É 

s ak to leave to defend, the Judge in Chambers cannot under O. 14, 

re R: 6 make an order for conditional leave to defend, the effect 

— of which is to give the plaintiff conditional leave to sign judg- 
Beasley, C.J. 


ment. There is also a decision of this High Court namely, 
Peria Miyana Marakayar v. Subramania Aiyar! a deasion of 
Sir Walter Schwabe, C.J. and Ramesam, J. The head-note 
reads as follows: E $ 

“The question to be considéred on applications under O. 37, R. 3, Civil 
Procedure Code, is whether or not a triable issue is disclosed on affidavit or 
otherwise by the defendant. By triable issue is meant a plea which is at least 
plausible. The defendant must state what his defence is, and. must, as a 
rule, bring something more before the Court to show that it is a bona fide 
defence, and nota mere attempt to gain time by getting leave to defend. 
Once the Court comes to the conclusion that there is a triable issue in the 
case, it must grant leave to defend without requiring the defendant either to 
pay the amount claimed into Court or to furnish security therefor. Sucha 
condition must be imposed only in exceptional cases, where, for instance, 
there appears to be so grave a suspicion that the Court comes to the conclu- 
sion that the defence is put in only in order to obtain further time.” 

_ It is not necessary to refer to the judgment of Sir Walter 
Schwabe, C.J. because the head-note to which reference has 
been made has been taken bodily from his judgment. . The 
position to my mind is clear although it may be one which leads 
to unfortunate results in some cases. With that, however, we 
are not concerned. If a defendant sets up a defence in his 
affidavit in support of his application for leave to defend which 
he should succeed in proving would entitle him to succeed in 
the suit, then the Master or the Court before whom the appli- 
cation comes has no:discretion: whatever in the matter and 
unconditional leave to defend must be granted. A triable i issue 
jn such a case has been raised by the defendant and itis not 
open to the Master or anybody else other than the trial Judge 
to go into the merits and discover whether that case'is a‘true 
one. In this case it is argued by the plaintiff (respondent) 
that no triable issue was raised. : That seems to me to be a 
hopeless contention. The plaintiff’s-contention is that the suit 
promissory note had only been discharged in part and that she 
is unable to produce it because by fraud the defendant has got 
possession of it. The defendant denies this and esays that by 
agreement the part-payment was accepted as a complete 
discharge and that in consequence of this arrangement and 


“> OL (1923) 46 M,LJ 255, 
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patt-payment he’ got 'possession of thé promissory note. 
Clearly there are two issues to be’ tried. I ‘am, therefore, of 
the opinion that the orders made by the learned Master and’ by 
Mr. Justice'Stone were wrong and ‘that-unconditional leave to 
defend ought to have been’ given.’ As it has been agreed by 
both theeapplicant and the respondent that the hearing of the 
application for the admission of this appeal may be treated as 
the hearing of thg appeal, the appeal must be allowed.. 


A further point raised is that this Court is not competent 
to grant the order asked for, namely, a stay of execution by 
reason of the fact that no appeal has been presented’ against 
“the decree which was passed on the 24th July. That is quite 
true. No appeal has been filed against that at all. It is 
pointed ott that under O. 41, R. 5, Civil Procedure Code, 
where a decree has been passed and no appeal ‘has ‘been 
presented against it the proper Court to which an application 
should be presented for stay of execution within the available 
time is the Court which passed the decree and that it'is only in 
cases where an appeal has been presented against'a decree that 
the appellate Court has seisin of the case and ‘can’ order’ or 
refuse stay of execution of the proceedings. At first sight, this 
_ contention of the respondent would appear to be right. but it 
has been contended that whére as a matter of act it is held by 
the appellate Court that an order consequential upon- which a 
later decree is passed was wrong the effect of that ruling is to 
render the final or later decree as of no force and that has been 
the view taken by this Court for many years and accepted by the 
Allahabad: High Court and recently by a Full Bench of the 
Calcutta High Court. The first case upon this point to 
which our attention was drawn was Lakshmi v. Maru Devi 
There it was held that an appeal against a preliminary order 
in execution can be filed even after the date of the final order 
which merely carries out and is consequential to the prelimi- 
nary order though no appeal has been, filed against, the final 
order and that with the reversal of the earlier order, the later 
Order which depends for its validity upon the earlier one ipso 
facto ceases to have any force. It is argued therefore that if 
in this appeal it is held that Mr. Justice Stone’s order, was 
wrong the later order namely, the decree which 1 was passed in 


de aaa aranana aaa anaa apaapa 
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consequence of it is'of no-force. There is another decision 
upon this point, viz., Ramuvien v. Veerappudayan! in the same 
Volume ‘to the same effect, and there is also a decision of the 
Calcutta‘ High Court, Talebali v: Abdul Aziz.2° It is quité tide 
that those cases were cases in- -which a preliminary’ decree hail 
been: passed but it seems to me, although I say ‘so with some 
hesitation, ‘that the 'same effect must be given ‘to cases where a 
wrong ordet has resulted in a wrong decree. Clearly, if in 
this case,,the order which is under appeal‘and which in my 
opinion was a wrong order had not been ‘made, the'defendant 
woiild Have been given leave to defend and’ the result 
might have' been quite’ different to what. it, has been. I am, 
therefore, of the opinion, though as I said before, I came to 
this opinion with some hesitation that it is competerrt in such a 
case as this ‘for the Appellate Court to entertain an application 
for stay of proceedings under O. 41, R. 5, Civil Procedure 
Code. . At the same time sub-Cl. (3) of that rule prevents an 
otdér for stay, of execution being made unless ‘security..has 
beén given by the appellant for the due: performance:of such 
decree or-order as, may ultimately be. binding upon him. . It 
appears to me-that that provision‘is mandatory and. that, “no 
sècurity having been given, it is impossible for this Court to 
order stay? of execution ;. and stay of recaton must,- accord: 
ingly be ekas. ag a anga 


ak tr 


ae “Iti is “most: ‘desirable that this case should be: tried at the 
Earliest -possible moment in view of the fact that no ‘stay of 
execution has been ordered. ‘The order, therefore, is that this 
case should: be tried “on the original side -by-the | Original Side 
Judge -who is hearing’ this class of: ‘cases on- next Friday: We 
are told that the ‘parties will „ther be ` ready and in ‘any c casé 
there is-no reason why they should not be ready. No pleadings 


_ will be necessary : ‘and the affidavits so far filed will be the 


A ive 


pleadings in’ the suit and no issues need be- framed. 


: -Costs of the application for stay of execution, costs ‘of the 
appeal and-costs. in the Courts below will be costs in. the cause. 


: King, J.—I agree. i . i eye oe SS ee 
j (on o ae: — Ordered ‘accordingly’ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.: 

` 1: PREBENT :—SiR: Horack ‘Owrn COMPTON Braste; Kt.,: 
Chief Justice. AND Mr. JUSTICE Kine. ; 


5. M.N, RAM. Lakshmanan- i ` heh sina 


Chettiar i .. Petitioner* (1 Defendani) > 
: Ge -, i 
S. Te Ar. Ramanathan >- .- E 


: Chettiar, and amother .. Respondents (Plaintiff and 2nd: 
. - Respondent in I. A. No: 990" 
ba | of 1933 in the. suit). 


Court-Fees Act Anett (FII of 1870), Sch. I, Art, (1)—Eqiiitable 
set-off pleaded in written-statement—Court- fee leviable : — No distinction 
between legal and equitable set-off. . 


_ An equitable set-off is a-legally dedege one and no distinction should 
be drawn between that and a legal set-off. Therefore an- equitable set-off 
pleaded in a written statement, must bear the appropriate Court-fee,.as there 
is nothing to show that the set-off mentioned in Art. 1, Sch, I of the 
Court-Fees: Act is confined only" to a legal set- of coming under 0.8, R. 6; 
Civil Procedure Code. 5 ba ik 


Obiter of Justice Sundaram Chetty in Sitarama Aner v.  Ramanuja 
Mudaliar, (1931) 142 I.C. 719 followed, 

Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the- Court of the Subordinate 
Judge of Devakottai, dated the 28th July, 1933, and made i i 
O.S. No. 135 of 1932 (in IA: No. 990 of 1933). | | 

M. Patanjali Sastri for petitioner. 


The Government-Pleader (P. ee Rao), 
V. Ramaswami Atyar and T. Krishna Rao for respondents. | 


- The Court delivered the following 


_- Jupement.—The ‘question raised in this Civil Revision 
Petition is whether under Art. lof Sch. I of the Court-Fees 
Act as amended a court-fee is payable on the equitable set-off 
claimed by the defendant in the suit. The principal. Subordi- 
nate Judge of Devakottai held that a court-fee’ was.payable 
tentatively.. The matter thus ‘comes before us. We are quite 
unable to see why in ‘reason a written statement. or a_defence 
pleading a legal set-off should have to bear a.court-fee and one 


pleading an equitable. set-off not be- liable to do so also. In the - 


former case the set-off pleaded 1 may be of a very small a amount 
andi in ‘the latter case of a very large amount. “It is conceded 
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by Mr. Patanjali Sastri that beyond what he suggests as a 
technicality no reason can possibly be advanced for this 
distinction between the two classes of set-off. An equitable 
set-off is a legally recognised one and we fail to see why any 
distinction’ should be drawn between that and a legal set-off. 
The matter is somewhat bare of authority. So faf as this 
High Court is concerned, the only decision since the amend- 
ment of the’Court-Fees Act is the decisien of Sundaram 
Chetty; J, in Sitarama Aiyar v. Ramanuja Mudaliar1, In 
that case he'expresses the opinion although possibly it may be 
obiter that there i is nothing to show that the set-off mentioned 
in this article, namely, Art. 1, Sch. I of the Court-Fees 
Act, is confined only to legal set-off coming under O. 8, R. 6, 
Civil Procedure Code and that prima facie the ‘expression 
set-off used in this article might include an equitable set-off 
also. With that opinion we entirely agree and we must, 
therefore, hold that the set-off pleaded in this suit must bear 
the appropriate court-fee. This Civil Revision Petition must, 
therefore, be dismissed with costs. 


KC: Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice KING. 
Chorotti alias Chinna Amma and 





another . Petitioners* con did 11th 
Defendants) | 
2. ii 
P. Karunakaran Nair ce? 
and others wk espondents (Plaintiffs L.R. 


of the 1st plaintiff and nil). 


Provincial Small Cause Courts Act (IX of 1887), Art. 41—Applicability 
and construction—Sharer in joint property—Plaintiff if tobe such at the time 
of filing the plaint. : 


Art. 41 of the Provincial Small Cause Courts Act must be strictly con- 
strued and must be held to apply only to a suit where the plaintiff at the time 
of filing his plaint i isasharerin joint property. A suit by a person whose 
cause of action depends on the fact that he once was a sharer in joint property 
is not covered by the article. 


-Petition under S. 25 of Act IX of 1887, praying the High 
Court’ ‘to revise > the decree of the Court of the Subordinate 


t 


Sa 1. (1931) 142 I. C. 719. TOE 
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Judge of Ottapalam,. dated 9th April, 1930 in S.C.S. No. 662 
of 1929. f 

The Court delivered the following 

JUDGMENT.—A decree was obtained in 1916 Saat the 
karnavan of a tarwad. The tarwad was partitioned in 1918 into 
a number of tavazhies. In 1926 the decree amount was dis- 
charged by the representatives of two of these tavazhies, and 
in 1929. These representatives sued the representatives of the 
remaining tavazhies which had formed the original tarwad, for 
contribution. The suit was brought as a small cause suit and 
the trial court held that it had jurisdiction so to treat it. The 

` question in this Civil Revision penton is whether that decision 
is right. 

Art. #1 of the Provincial Small Cause Court Act (IK of 
1887) removes from the jurisdiction of the Small Cause Court 
‘a suit for contribution by a sharer in joint property in respect 
of a payment made by him of money due from a co-sharer’ 


and the question is whether such a suit is one brought bya 


person who at the time of bringing it was a sharer in joint 
property, or one brought by a person whose cause of action 
depends upon the fact that he once was a sharer in joint 
property. ; 

There i is no discussion of this point in the lower Court’ s 


of rulings at the hearing of this petition Tonice have I been 
able to find any such discussion. In these circumstances 1 
must fall back upon my own powers of interpretation and say, 
unhesitatingly that of the two alternatives set out above, I must, 
choose the first. The clause must, I think, be strictly construed, 
and be held to apply only to a suit where the plaintiff at the 
time of filing his plaint is a sharer in joint property.: In the 
result this petition fails, and is dismissed with costs. 


K.C. Petition disitissed. 
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ee Pept Sg © PRIVY COUNCIL. tita | ph ta E, 
[On appeal from the High Court of Judicature at eae j 


PRESENT :—LoRD ATKIN, LORD ‘MACMILLAN, Lorp 
WRIGHT, SIR Joun WALLIS AND SIR- “LANCELOT SANDERSON. 


The Official Assignee. of Madras. fo ee “ Appellant® 
v. ` fe 
The. Mercantile Bank. of India, Limited Pe Respondents. 


’ 


-Indian c ontraci Act, 1872; Ss. 178- (in its ‘aentiended form), construction 
of Pledge by owner or any mercantile’ agent—Railway. receipts included 
within the category of“ documents of title to goods’—Pledge of railway 
receipts, taniamount to pledge of the goods themselves—Pledge not affected 
by redelivery.by pledgee.to pledgor for limited purpose—Leticr of hypothe- 
cation creating equitable charge on goods—Effect of absence of notice of 
lien—Presidency Towns THER 2 Act, 1909, S. 32 ? (2) So erated. owner- 

ship, a question of fact. . - - an ° 

_. The words “A person who is in possession of: any- goods” etc. in the un- 
amended 5..178, Indian Contract Act, 1872, being used without any express 
qualification, ` are wide enough to cover the owner of the goods as well as 
any mercantile agent. eo 

“Railway receipts are india of title’ to o Koods” within s. 178, Gi 
tract Act, Ramdas v. Amerchand & Co. 43,1.A, 164, followed, | 
TT The well established Tule of the English common law and the law mer- 
chant that the pledging of ‘a bill of lading irivolves a pledging of the goods 
represented by the bill, applies equally to all the other documents mentioned 
in S. 178 of the Indian Contract Act. They are quoad this matter assimilated 
to a bill of lading. Held, accordingly, that under S. 178 of the Contract Act 
a pledgé of railway rečéipts is not merely a pledge of the ipsa corpora of the 
documents of title, but has'the same effect as the pledging of a bill of lading, 
and‘amounts to a valid pledge. of the goods themselves to which the railway 
receipts relate: Ramdas v: Amerchand & Co., 43 LA. 164, supra, (a decision 
on S. 103, Contract Act), applied. McEwan v. Smith, 2 H.L.C, 309; Inglis v, 
Robertson, 1898 A.C. 616, and Dublin City Distillery v v. Doheriy, 1914 A. Ç: 
823, referred to. 

` The pledgee may re+deliver the goods to the pledgor fora limited purpose 
without the pledgee thereby losing his rights under the pledge: North- 
Western “Bank v. Poynter, 1895 A. C. 56, and In re David Allester; Ltd., 1922, 
2 Ch, 211, relied on. 

A letter of hypothecation which » was in terms an E E by the 
borrower that he had deposited with the lender documents of title (railway 
réceipfs) rélative to certain goods then either in transit on the railway or in 
the transit sheds or godowns of the Railway, as collateral security for an 
advance, and conferring a power of sale in case of default, constitutes a good 
equitable charge on such goods in favour of the lender. The rights between 
the immediate parties do not depend on notice, and therefore, even in the 
absence of notice by the lender of his lien to the custodier (Railway Com- 
pany), the charge is binding at least as-between the borrower and the lender, 
and is equally binding, in the event of the borrower’s insolvency, on the 
Official Assignee who merely stands in the borrower’s shoes, and has as 
against the lender no higher or better right than the borrower had at the date 

—_— re } 

* P.C. Appeal No. 44 of 1933, 15th October, 1934 
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of the insolvency; In re’ Slee, 15 Equity, 69 and In re Ambrose Summers, 
(1896) I.L.R. 23 Cal. 592, followed, In re Hamilton Young & Co., ex parte 
Carter, (1905) 2 K. B. 772 and Brandts vi Dunlop Rubber” Co., (1905) A.C. 
454, referred to. 

It is a question of act,-under S, 52- @) (c). Presidency Towns Insolvency 
Act, 1909, whether or no the circumstances were such as to create regulon 
of ownership i in the insolvents. . 

“Heldéon the evidence. that the goods were not in the possession, order 
and disposition of the insolvents, still less that they were so with the- consent 
of the true owner. Nor were the circumstances such as to make the insol- 
vents the reputed owflers thereof. 1 

Reputation i in this connection has reference to a hypothetical individual 
who is assumed to know those facts which are capable of being generally 
known to those who choose to make inguiry on the subject, Ex parte 
Watkins, In re Custon, (1873) 8 Ch. App. 520 at 528; and Fakeerappa v. 
Thip panna, (1913) I.L.R. 38 Mad. 664, relied on. 

Judgment of the High Court, Madras in The Mercantile. Bank of India, 
Ltd. v. The Official, Assignee of Madras (1.L.R. 56 ‘Mad. 177), affirmed.. 

- Appeal No. 44 of 1933 from the -judgment of the High 
Court, Madras, Appellate -Jurisdiction, dated the 18th April, 
1932, setting aside the judgment and order of Mr. Justice 
Waller, dated the 7th January, 1930, passed in exercise ‘of the 
Insolvency Jurisdiction of the High Court. a 


The facts of the case are šet out in the Board’s judgment, and 
in the judgment of Stone, J: delivered i in the Court of Appeal ; see 
The Mercantile Bank of India: Lid. v, The ona PANAN of 
Madras\, 

The principal question for derek ten ‘on the appeal ‘was, 
whether in law the pledge and-endorsement of a railway receipt 
operates as a constructive delivery of possession to the endorsee of 
the goods it represents. The appeal ‘also’. raiséd- subsidiary 
questions as to the effect of a letter of hypothecation arid the 
operation of the reputed ownership‘ a in, the.. Presidency 
Towns Insolvency Act, 1909. > > ' Sra 

Van den Berg, K.C., W.H. Moresby and Quintin Hoge for 
appellant—Even if the railway receipts were documents of title, 
the transfer or endorsement of the- railway receipts had not the 
effect of giving! ‘constructive possession. ofthe goods covered 
thereby, and it was in any event the documents alone, and not the 
goods, which-were pledged. ‘Further, the old S. 178 of the Contract 
Act did not apply at all to a pledge by -the owner‘of the goods. 
Indian Factors.Act, 1844; McEwan v. Smith2, Inglis v. Robertson3i 
Dublin City Distillery v. Dph niys as Ramdas x. Amerchand-&: 
Co. ,6-referred to and discussed. - - 





4932) LLR. 56 Mad. 177: 64 ML. Í 320, ER 
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: ' (1898) A.C. 616. 4. (1914) A.C. 23: Carat 
$ (1916) L.R. 43 I, A, 164; LLR.-40 Bom, 630: 31 M.L.J. 541 (P.C.). 
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Assuming that the goods had been pledged, they were in the 
possession, order or disposition of the insolvents by the consent 
and permission of the Bank within the meaning of S. 52 (2) (c) 
of the Presidency Towns Insolvency Act, 1909. 

The letter of lien was never formally put in evidence, and in 
the absence of any intimation by the Bank to the railway company 
that the Bank had acquired an interest in the goods, the Bank 


could not be deemed to have possession of the goods. The Bank 


could be deemed to be in possession only after notice to and 


attornment by the carrier. 


Sinart Bevan, K.C. and Sir. Thomas Strangmsn for respon- 
dent.—The words “A person who is in possession” etc.in S. 178 of 
the Contract Act (as it stood before its amendment by Act IV of 


:1930) do not exclude'a pledge by the owner of the goods. Railway 


receipts are documents of title to goods, as held ineRamdas v. 
Amerchand & Co.1 and i upon a correct interpretation of S. 178, a 
pledge ‘of the documents is in effect a pledge of the goods them- 
‘selves. 
` “Moreover, by reason of the letter of hypothecation, the Bank 

as pledgees of the railway receipts had a right as against the 
Official Assignee to possession of the relative goods. The Receiver 
in insolvency takes the insolvent’s property subject to all the 
liability which affected it in the insolvent’s hands. In re Garrud.2 
' The reputed ownership clause of the Presidency Towns Insol- 
vency Act, 1909, has no application to the circumstances of the 
present case, and the goods were not within the possession order 
and disposition of the insolvents, Ex parte Atkin Brothers’, Ex 
parte Carter,4 Fakeerappa v. Thippannad and Simeons v. Durand’s 
Trustees 6 

Van den Berg, K.C., replied. 

15th October, 1934. Their Kanan judgment was deli- 
vered by 

Loro WRIGHT.— The appellant is the Official Assignee of 
Madras in whom the property vested on insolvency of C. K. 
Narayana Aiyar & Sons (who will be referred.to hereafter as 
the insolvents); the question in the appeal is whether the 
appellant or the respondents are entitled to the proceeds of cer- 
tain consignments of ground-nuts ; the primary issue is whether 
the altar aa had advanced monies on the security of the 





- - (19167 L.R. 43 LA. 164: ET:.R. 40 Bom, 630: 31 M.L.J. 541 (P.C). 
(1880) 16 Ch. D. 522 at 531, 3 (1904) 2 K.B, 753. 
4. ioe TU A 5. EEE. 38 Mad. 664. 
67: ` (1028) 2 K.B. 66: a oa 
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railway receipts in respect of these ground-nuts obtained a valid 
pledge of the goods. Certain further or alternative questions 
will be dealt with subsequently. 

The appellant succeeded before Waller, J.; his decision 
was, however, reversed on appeal by the High Court of Judi- 
cature ef Madras, Appellate Jurisdiction; the appellant now 
appeals to His Majesty in Council. 


There is little dispute about the facts. The‘insolvents did 
a large business in ground-nuts, which they purchased from the 
up-country growers; the nuts were then despatched by rail 
arrived in Madras by one or other of two railways, the Madras 
and Southern Mahratta Railway or the South Indian Railway. 
There was a working arrangement between these railways and 
the Madras Port Trust, which worked its own railway system 
within the port and took over the consignments of nuts when 
they arrived at the port. The Port Trust had its transit sheds, 
but there were also on its premises godowns leased to traders. 
One such godown, referred to as the X warehouse, was leased 
to the insolvents, but there was on it a signboard bearing the 
name of the respondents. For many years the respondents 
had financed the consignments of nuts purchased and consigned 
by the insolvents; their method was to grant loans against 
particular consignments. The general course of business was 
for the insolvents to obtain from the railway companies in 
respect of each consignment or wagon load a railway receipt 
which will later be more particularly described; sometimes, 
however, the up-country seller appeared as‘consignor and con- 
signee, in which event the receipt was endorsed and delivered 
to the insolvents; sometimes the seller was named on ‘the 
receipt as consignor, while the insolvents were consignees; in 
other cases the insolvents were named on the receipt both as 
consignors and consignees. Each receipt gave full particulars 
relating to the goods, the wagon number, the marks of the 
bags, the number, and so forth. It contained the following 
condition :— 


« That the railway receipt given by the N.G.S. Railway Company for the 
articles delivered for conveyance must be given up at destination by the 
consignee to the railway company or the railway may refuse to deliver and 
the signature of the consignee or his agent in the delivery book at destination 
shall be evidence of complete delivery. If the’ consignee does not himself 
attend to take delivery he must endorse on the receipt a request for delivery, 
to the person to whom he wishes it made, and if the receipt is not produced, 
the delivery of the--goods may, at the-discretion-of thé railway- company be 
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withheld until the person‘entitled in its opinion to receive them. has given an 
indemnity to the satisfaction of the railway company.” 


The condition recognises a practice of allowing delivery 
without production .of the receipt analogous to that often 
followed in the case of bills of lading, whereby delivery is 
made on an indemnity if bills of lading are not fortlscoming. 
As in general the insolvents wanted loans against consignments 
their practice was to bring or send to the, respondents the 
railway receipts, duly endorsed by them in blank, witha letter 
of hypothecation and a promissory note, and, if the values 
were satisfactory and the transaction was in order, the loan 
was granted, the insolvents executing a promissory note for 
the amount and the letter of hypothecation, which was duly 


completed with full particulars of the security. - The railway 


companies were, no doubt, aware of this general course,of 
business, but were not notified that it. had .been followed in 


respect of any particular transaction. .When.the goods arrived 
at the port, delivery was taken from the.Port Trust against the 
railway receipts; these the respondents had retained, but in 
order to enable them to obtain delivery the practice was to 
hand them to the representative of the insolvents, who paid 
freight and unloaded the goods from the wagons into the X 
warehouse, where they came into the actual possession of the 
respondents. 


‘The insolvents were adjudicated bankrupt ọn; - the 11th 
February, 1929, the date of the insolvency being the 7th 
February, 1929. At that latter date the goods, which are the 
subject of this appeal, consisted of 7, 993 ‘bags of ground-nuts, 
represented by 46 railway receipts; all the goods were at the 
time either in transit on the railway or in the transit sheds or 
godowns of the Port Trust. Of the 46 receipts, 14 representing 
2,975 bags, had been presented on the 7th February, 1929, to 
the Port Trust by the insolvents, who had received them from 
the respondents, in accordance with the method and for the 
purpose described above, but the Port Trust refused to give 
delivery and unloaded these bags into its own sheds or godowns 
because payment of the freight was not forthcoming; the 
remaining 32 receipts were presented by the respondents after 
the insolvency; in view, howevet, of the disptite which cul-- 
minated in the present suit, “delivery was refused by the Port, 
Trust, and all the goods were eventually sold. under orders of 
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the. Court, the proceeds being held by. the acepondents: to. abide 
the result of these proceedings. oe 

The‘main question (putting aside foi the moment any 
consideration of the letter ‘of hypothecation) is whether the 
pledging of the railway receipts was a pledge of the goods re- 
presented by them or merely a pledge of the actual documents, 
that is, what has been called a pledge of the ipsa corpora of 
the documents. The solution of the question depends on the 
true effect of section 178 of the Indian Contract Act, 1872, as 
then in force; that section which has since been repealed by 
the Indian Contract (Amendment) Act, 1930, and replaced by 
a new S. 178, was in the following terms :— 

A person who is in possession of any goods or of any bill 
of lading,» dock warrant, warehouse keeper's certificate, whar- 
finger’s certificate or warrant or order for delivery or any 
other document of title to goods, may make a valid pledge of 
such goods or documents: Provided that the pawnee acts in 
good faith and under circumstances which are not such as to 
raise a reasonable presumption that the pawnor is acting 
improperly : 

Provided also that such goods or documents have not been 
‘Obtained from their lawful owner or from any person in 
lawful custody of them by means of, on offence or fraud. 

By S. 172a pledge i is defined as “ a bailment of- goods as 
security for payment of a debt or performance of a promise:” 

The first matter to be decided is whether a railway receipt 
such as those in question is a document of title to the goods 
within the section. Their Lordships are of opinion that it is. 
In Ramdas v. Amerchand & Co.) this Board held that a rail- 
way receipt was an “ instrument of title” within S. 103 of the 
Contract Act; the Board said in that case that no distinction 
could be drawn between the term “ document of title ” and the 
term “instrument of title”; and accordingly also held that the 
railway receipts were documents of title to goods within S. 178. 
Their Lordships likewise in the present case see no reason for 
giving a different meaning to the term in S. 178- from that 
given to the terms in Ss. 102 and 103; in addition a railway 
receipt is specifically included in the definition of “ mercantile 
document of title to goods” by S. 137 of the Transfer of 
Property Act, 1882, which, in virtue of S. 4 of the Act, is to 





1, (1916) L.R, 43 LA. 164:1.L.R. 40 Bom. 63031 M.L.J. 541 (P.C.). 
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be ‘taken as part of the Contract Act as being a section relating 
to contracts. A railway receipt is now included.in the defini- 
tion of documents of title to goods in S. 2 (4) of the Indian 
Sale of Goods Act, 1930. 


The two questions which next arise on S. 178 are (1) 
Whether the words “à person who is in possessior® of any 
goods or of any bill of lading,” etc., include the owner, and 
(2) whether ù pledge of the documents is a pledge of the goods 
as distirict from the documents. The questions must be sepa- 
rately considered; both depend on the words of the section 
read in connection with the rest of the Act. 


But the arguments advanced on behalf of the appellant . 
have’ sought to treat the matter as concluded by the history 
and present state of the relevant law in England, ‘which will 
riow be briefly summarised. At the common law a pledge could 
not be created except by a delivery of possession of the thing 
pledged, either actual or constructive. It involved a bailment. 
If the pledger had the actual goods in his physical possession, 
he could effect the pledge by actual delivery; in other cases he 
could give possession by some symbolic act, such as handing 
over the key of the store in which they were. If, however, thé. 


‘goods were in the custody of a third person, who held for the 


bailor so that in law his possession was that of the bailor, the 
pledge could be effected by a change of the possession of the 
third party, that is by an order to him from the pledgor to 
hold for the pledgee, the change being perfected by the third 
party attorning to the pledgee, that is acknowledging that he 
thereupon held for him; there was thus a change of possession 
and a constructive delivery: the goods in the hands of the third 
party became by this process in the possession constructively of 
the pledgee. But where goods were represented by documents 
the transfer of the documents did not change the possession 
of the goods, save for one exception, unless the custodier 
(carrier, warehouseman or such) was notified of the transfer 
and agreed to hold in future as bailee for the pledgee. The 
one exception was the case of bills of lading, the transfer of 
which by the law merchant operated as a transfer of the 
possession of, as well as the property in, the goods. This 
exception has been explained on the ground that the goods 
being at sea the master could not be notified; the true explana- 
tion may be that it was a rule of the law merchant, developed in 
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order: to. facilitate mercantile transactions, whereas the process 
of pledging goods on land was regulated by the narrower rule 
of the common law and the matter remained stereotyped in the 
form which it had taken before the importance of documents 
of title in mercantile transactions was realized. So things have 
remainesl in the English law: a pledge of documents is not in 
general to be deemed a pledge of the goods; a pledge of the 
documents (always excepting a bill of lading} is merely a 
pledgeof the ipsa corpora of them; the common. law continued 
to regard them as merely tokens of an authority to receive 
possession, though from time to time representations were made 
by special juries that in the ordinary practice of merchants 
transfers of documents were understood to pass possession, as 
for instance in 1815, in Spear v. Traversi. The common law 
rule was stated by the House of Lords in McEwan v. Smith. 
The position of the English law has been fully explained also 
more recently in Inglis v. Robertson’ and in Dublin City 
Distillery v. Doherty4. But there also grew up that legislation 
. which is compendiously described as the Factors Acts, the 
first in 1823, then an Act in 1825, then an Act in 1842, then an 
Act in 1877, and finally, the Act in 1889 now in force. The 
purpose of these Acts was to protect bankers who made 
advances to mercantile agents: that purpose was effected by 
means of an inroad on the common law rule that no one could 
give a better title to goods than he himself had. The persons 
to whom the Acts applied were defined as agents who had in 
the customary course of their business as such authority to sell 
goods or to consign goods for sale or raise money on the 
security of goods; in the case of such persons thus entrusted 
with possession of the goods or the documents of title to the 
goods, the possession of the goods or documents of title to the 
goods was treated in effect as evidence of a right to pledge 
-them, so that parties bona fide and without notice of any 
irregularity advancing money to such mercantile agents on the 
goods or documents were held entitled to a good pledge, even 
though such mercantile'‘agents were acting in fraud of the true 
‘owner. S. 3 of the Factors Act, 1889, provides that “a pledge 
of document of title to goods shall be deemed to be a pledge of 
„the goods.” It has been held that’ this. section only 
1. (1815) 4 Camp. 251: 171 E.R. 80. 2. (1849) 2 H.L.C, 309: 9 E.R. 1109, 
3. (1898) A.C. 616, 4. (1914) A.C. 828, 
5 4 
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applies to transactions “within - the | wata nee in es v 
Robertson.1 | ` si 


Thus the curious and anomalous position was established 
that a mercantile agent acting it may be in fraud of the true 
owner, can do that which the real owner cannot do, that is, 
obtain a loan on the security of a pledge of the go@ds by a 
pledge of the documents, without the further process being 
necessary of giving notice of the pledge to the warehouseman 
or other custodier and obtaining the latter’s attornment to thé 
change of possession. But it is obvious that the ordinary 
process of financing transactions in goods is much facilitated 
by ability to pledge the goods by the simple process of pledging 
the documents of title. It need not be repeated that bills of 
lading stand apart, nor need it be observed here hat some 
warehousing‘ companies have, by means of private’ Acts, 
assimilated their warrants or deliv ery onders to bills of lading 
for this purpose. 


. It has been strenuously contended on behalf of the apneic 
lant that S..178 of the Contract Act of 1872 must be construed 
as embodying the same principles as those of English law, that 
is, as being limited to mercantile agents, or at any rate to 
persons other than the owner of the goods. The Indian Factors 
Act, 1844, which extended to India the provisions or the 
English Factors Act, 1842, was invoked in argument. on both 
sides, particular reliance being placed on S..4 of that Met. 
That section defines documents of title in the same terms as 
the English Act, and proceeds to enact that any agent duly 
entrusted and possessed of any such documents of title shall be 
deemed to have been entrusted with the possession of the goods 
represented by it, and that all pledges of, and liens upon, the 
documents shall be deemed to be pledges of, and liens upon, 
the goods to which the same relate. The latter provision is the 
same in substance as that which is now reproducen in. S. 3 ‘of 
the English Act of 1899.* 


But S. 178 of the Contract Act, 1872, has omitted the 
word “agent,” and has without express qualification made the 


-section apply to “a person who is in possession of any goods 


or of any. bill of lading, etc.” The Appellate Court have 
decided that these unqualified words are wide enough to cover 





“1. (1898) ALG 616., 00000 * 1889—K.J.R. - 
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the owner as well as any mercantile agent. Their Lordships 
agree with that ruling. It was pointed out by this Board in 
‘Ramdas v. Amerchand .& Co.1 that the Act of 1872 was an 
‘amending as well as a consolidating Act, and that beyond the 
reasonable interpretation of its provisions, there is no means of 
determfhing whether any particular section is intended to 
consolidate or amend the previously existing law. Their Lord- 
ships did not in that case see any improbability în the Madian 
Legislature having taken the lead in a legal reform. 


It may well have seemed that it was impossible to justify 


a restriction on the owner’s power to pledge which was not , 


imposed on the like powers of the mercantile agent. The same 
observation may well be true in regard to the words now being 
considered. The reasonableness of any such change in the law 
is. well illustrated by the facts of the present case, where it 
was clearly intended to pledge the goods and not merely the 
railway receipts and the respondents have paid in cash the 
advances they made on that footing. In these circumstances, it 
would be indeed a hardship that they should lose their security. 
That such a hardship would still be experienced in England in 


the like case is no argument against their Lordships’ conclu- - 


sion, nor is it an argument that S. 178 as subsequently amended 
in 1930 and now in force has in terms limited the privileges 
under it to the case of pledges by mercantile agents. The 
construction of the section now in question must depend .on its 
precise words ; these words would, no doubt, include cases where 
the pledgor was a mercantile agent, but there is nothing in the 
section requiring its scope to be so limited or to exclude the 
owner from its operation. The Indian Legislature may well 
have appreciated in 1872 the exigencies of business, even though 
in 1930 they recanted. Or perhaps they did not appreciate fully 
the effect of the actual words of the section. But these words 
must be construed as they stand. There has been, in fact, no 
decision in India contrary to the view that “any person, etc.,” 
includes owner; the decisions appear to have turned’on’ the 
meaning of the word “ possession,” and. on such distinctions 


as that between mere custody and juridical possession. An. 


examination of Ss. 103 and 108 of the Act seenis rather tó 
strengthen than to weaken the construction which the: respon- 


j 
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dents contend for, and which appears to their Lordships to.be 
right. 

The other question arising under S. 178, viz., whether 
under its terms a pledge of the documents amounts to a pledge 
of the goods should also, in their Lordships’ judgment, .be 
answered, as it was by the Appellate Court, in favout of the 


Tespondents. The principle that goods might be pledged by 


pledging the “documents of title had been fully established by 
the Act of 1844, as already explained; the actual words of 
S. 178 are susceptible of being construed as meaning that 
under that section the same rule was intended. No doubt the 
language of S. 178 is abbreviated; but “ a valid pledge of such 
goods or documents,” may more properly be ‘interpreted as 
identifying the pledging of one with the pledging of*the other. 
It is to be noted that the list of documents enumeratad is 
headed by “bill of lading,” the pledging of which admittedly 
involves a pledging of the goods, and it seems that as the 
language of the section applies equally to bills of lading and 
all the other documents, all these documents are intended to be 
assimilated for purposes of pledge, so that. the pledging of any 
one of the classes of documents enumerated has the same effect 
as.the pledging of a bill of lading. This was the view adopted 
in regard to railway receipts in Ramdas v. Amerchand & Co.1 
In that case it was held that the pledging of a railway receipt 


had the same effect on the right of stoppage im transitu under 


S.103 asa pledging of the goods; the railway receipt quoad this 
matter was assimilated to a bill of lading. It seems difficult 
to deny the same consequence under S. 178 to a pledge of the 
documents, especially as the Board held in Ramdas v. Amer- 
chand & Co. that documents and instruments of title had the 
same meaning in both sections. A “pledge” is defined as stated 
above to be a bailment of goods as security (S. 172), hence it 
seems that S. 178, the marginal note to which is “ pledge by 
the possessor of goods or of documentary title to goods,” can 
only be dealing with pledges of goods, though the section uses 
the words “ pledge of such goods ordocuments.” In other 
words it is describing a pledge of goods, either by pledging 
the goods eo nomine or by pledging the relative dédcuments. 

On this construction of S. 178 the respondents were, on 
the facts of the case, entitled to their security in the ground- 


1, (1916) LR. 43 LA. 164: LL.R, 40 BomL,R, 630: 31 M.L.J. 541 (B.C. 
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nuts represented by the 46 railway receipts as being validly 
pledged to them. 


It was contended that even on this view the goods repres- 
ented by the 14 railway receipts presented on the 7th February, 
1929, were in a different position, because, it was said, the 
respondents had parted with their pledge on these goods by 
giving back possession of the railway receipts to the insolvents. 
In their Lordships’ judgment this contention is based on a 
misuse of the word “possession.” The respondents did not 
part with the possession of the goods or receipts in the juridical 
sense of that word; they merely parted with the custody, by 
entrusting the receipts to the insolvents as their agents or 
mandatories for the special purpose of convenient dealing with 

“the goods by collecting them from the Port Trust and unload- 
ing them from the railway wagons of transit sheds and putting 
them into the X godown warehouse on behalf of the respond- 
ents. Such action does not involve a parting with possession 
and accordingly it does not in any way affect rights of pledge; 
the redelivery by the pledgee to the pledgor for a limited 
purpose without the pledgee thereby losing his right, is illus- 
trated by North-Western Bank v. Poynter’ and the more 
recent case in re David Allester, Ltd.2 In both these cases the 
limited purpose was in order that the goods should be realized 
by the pledgors as experts in that class of business. In this 
case the limited purpose was that the goods should be handled, 
not by the respondents who were bankers, but by those whose 
business it was to do so. Such procedure is in the usual course 
of business, and is obviously either necessary, or at least 
convenient for the conduct of the business in question. This 
point also fails the appellant. 

The above conclusions are sufficient to dispose of the 
appeal, but a further point taken on behalf of the respondents 
would in itself, in the opinion of the Board, be sufficient to 
decide the appeal in their favour. Reference has already been 
made to the letter of hypothecation, which, in the case -of each 
advance, was completed by the insolvents. The finding of the 
Trial Judge on this point is that “‘in- order to finance the 
transaction the insolvents ‘took the railway receipts to the bank 
with promissory notes and letters of hypothecation.” The 
letter of hypothecation was in terms an acknowledgment by 
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the:insolvents that they had deposited the property documents 
and securities thereunder-mentioned as collateral security. for 
the „advance, with a power of sale in the case of default and 
various ancillary provisions. This letter, in their Lordships’ 
judgment constitutes a good equitable charge which is binding 
between the insolvents and the respondents, and ig. equally 
binding on the appellant who, for this purpose, merely stands 
in the insolvents’ shoes, and has as against. the respondents no 
higher. or better right than the insolvents had at the date: of 
the insolvency. An analogous case was considered-in ex parte 
North-Western Bank, In re Sleel where a letter of lien over 
wools of the bankrupt which were in his warehouse, was held 
to create a good equitable charge in favour of bankers who 
had made advances; no delivery of the warrant forewools had 
been made; but it was held that the bankers had a good title 
against the trustee in bankruptcy. This authority was followed 
and approved in re Hamilton Young & Co. ex parte Carter. 
In that case the traders who had obtained advances from 


bankers on the security of cloth of the traders then.in the 


hands of bleachers, gave letters of lien to the bankers accom- 
panied by the bleachers’ receipts for the goods. The Court of 
Appeal rejected the argument that the letters of lien were void 
under the Bills of Sale Act: such matters are not here material 
because in India there is no legislation corresponding to the 
Bills. of Sale Acts. Apart from that question Vaughan 
Williams, L.J., thus summed up the general position at p. 784 :— 


“The result of the practice detailed seems to bethat in respect of the 
matter and preparation and shipment of the goods, the management and 
direction'of these goods for the purposes of bleaching, dyeing and shipping, 
until the bills of lading were handed over, rested entirely with [the debtors], 
and that no property other than by way of.a lien or charge would pass to 
the bank until the bills of lading were handed over, but that the bank had in 
equity a right to an injunction restraining [the debtors] from doing anything 
inconsistent with their holding the goods on account of the bank and: under 
lien to the bank.” 


There was in that case notice by the bank of their lien to 
the bleachers shortly before the insolvency, but . the statement 
of the bankers’ rights in equity as against the debtors, and 
consequently as against: the trustee in bankruptcy, is not madé 
with reference to any question of notice. The rights between 
the immediate parties do not-depend on notice, just as in'the 
case of an equitable assignment ‘of.a-debt notice is not neces» 


TL (1872) L-R. 15 Eq. 69 2 (1905) 2K B.772.- | 
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sary to complete the équitable ‘right as between assignor and 
assignee. Thus in Brandts v. Dunlop Rubber Companyt : ‘it? is 
clear that there was a good equitable assignment as bétween 
the merchants as assignors and the financiers as’ assigneés, 
though the assignment was not completed in the sense that the 
debtors åo the merchants were bound by it or bound to pay the 
assignees, without receiving notice of. it. This at p. 462 
Lord Macnaghten says: “As between Kramriscle & Co. [the 
merchants] and Brandts’ [the bankers] the assignment was 
perfect without them” (sc. the documents. giving notice to the 
debtors). In the same way in the present case, though it is 
true that no third party holding the goods or dealing with 
them without notice of the respondents’ lien, would be affected 
by that lien, this is a consideration which is irrelevant’ to the 
equitable rights constituted as between the respondents and the 
insolvents. In this case nobody’s rights are concerned except 
the rights as between these immediate parties: the APPR 
merely stands in the insolvents’ shoes. 

A similar course of reasoning has been applied in India, 
for instance, in the case of In re Ambrose Summers.2 

Some objection was raised on the hearing of the appeal 
that the question of the effect of the letters of hypothecation 
had not been an issue in the Courts below, and indeed that the 
letters of hypothecation had not been proved except in general 


terms. But both in the first Court and in the Appellate Court ` 


this issue is referred to, and the Trial Judge finds the facts. 
Before this Board the point was argued as an alternative, and 
in view of the conclusions stated above as to the application of 
S. 178 of the Contract Act, it may be regarded as not calling 
for decision. But this point by itself would be enough to decide 
the case against the appellant even if he weré right in the 
construction of S. 178, for which he has contended. 


A still further point was raised on behalf of the respond- 
‘ents; it was argued that if under S. 178 the respondents did 
‘not get a good pledge at law by the delivery of the railway 
receipts, still that delivery considered on all the facts'of the 
‘case, Was: evidence of a good equitable charge as least “as 
between the immediate parties even ignoring the accompanying 
‘letters of hypothecation. That argument found favour with 
the - Appellate Court, and their Lordships think it is’ ‘well 





a eee 


1. (1905) A.C. 454. . <7 2% (1896) LL.R. 23 Cal, 592, 


BE, 
: Official 
“Assignee 
‘of Madras 
v: 
Mercaritile 
Bank | 
of India. 
Tord.. 


‘Wright, 7. 


PC. 


: Official 
Assignee 
_ of. Madras 


v. 
Merċantile 
Bank 
of India. 
Lord 
Wright,. J. 





46 THE-MADRAS ‘LAW JOURNAL REPORTS. fvot. 


founded.: Even. if, the documents of title are ‘regarded “as, 
merely tokens of an authority to receive possession, it. seems 
that their transfer for value by way. of security for advances 
must at least raise an equity as-between transferor and trans- 


feree entitling the latter to an order restraining the former. 


from -himself claiming. delivery of the relative goodsewithout 
producing the receipts. If so, the Appere must be subject 
to the same equity. 

There still. remains for KEN R a final poiñt rđised on 
behalf of the appellant, which is that on any view of the case 
the consignments of nuts in question constitute property- divisi- 
ble among -the creditors in virtue of S. 52 (2) c, of the 
Presidency Towns Insolvency Act, 1909, which corresponds 
with . the similar clause in the English Bankruptey Act, as 
tgoods being at the commencement of the insolvency in the 
possession order and disposition of ‘the insolverit, in his trade 
or business by the consent and. permission of the ‘true owner 
under such circumstances that he is the reputed‘owner thereof.” 
This point can be shortly here disposed of. If the goods in 
question were validly pledged under. S. 178 as their Lordships 
have held, they were not in the possession: of the insolvents, 
because the railway company held the goods as bailees of the 
respondents, the possession, by the. respondents of the docu- 


ments of title being equivalent to the possession of the goods: 


hence these goods were not, within the possession order and 
disposition of the insolvents’ at: all; it. is the respondents who 
were entitled to obtain delivery of the ground-nuts from the 
railway: company. A; similar, conclusion was arrived at on 
analogous: facts in Fakeerappa v. Thippannal. It was argued 
that a distinction must. be, drawn in; this.connection in regard 
to: goods represented by the 14 railway. receipts that were 
handed over to the insolvént’s representative’ for the special 
purpose éxplained above, ‘of: unloading the goods into the X 
warehouse.. Their. Lordships, however,.do not think that these 
goods are in any different position from the remainder for 
this purpose. The pledge was. not affected by the handing 
over of the railway receipts for the limited purpose; it was 
only for that purpose that the insolvents “had the temporary 
possession,.or. rather custody, of the railway receipts, and, that 
being so, there. i is no ground for saying that the goods were in 
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the possession order and disposition of the insolvents, still less 
that they were so with the corisent of the true owners, that is 
‘the respondents, as pledgees. Nor could it be said either as 
to the consignments as a whole or as to the 14 consignments 
that the circumstances were stich as to make the insolvents the 
reputed owners. Reputation in this connection has reference 
to a hypothetical individual who is assumed to know “those 
facts which are capable of being generally knowg to those who 
make enquiry on the subject,” in the sense explained by Lord 
Selborne in ex parte Watkins1 the general course of business 
and the relationship of the interested parties to the consign- 
ments and in particular the purpose for which the insolvents 
had custody of the 14 receipts were inconsistent with any 
reputatiog of ownership in that sense. Reference may be 
made in this connection to the English cases of ex parte North- 
Western Bank, in re Slee2, and in re Hamilton Young & Co. 
ex parte Carter.8 The whole question under the clause is a 
question of fact, and their Lordships agree with the reasoning 
of the Appellate Court on this point also. 

In the result the appeal should, in their Lordships’ opinion, 
be dismissed with costs. 


They will humbly so advise His Majesty. 
Solicitors for appellants: Burton Yeates & Harts. 
Solicitors for respondents: E. F. Turner & Sons. 


K. J.R. Appeal dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


“PRESENT :—MR. JUSTICE VENKATASUBBA RAO.. 


Govindaswami Mudaliar .. Petitioner* (Respondent 
. - Decree-holder) 
v. e 
Rasu Mudaliar .. Respondent (Petitioner). 


Registration Act (XVI of 1908) (Amendment of 1929), S.17 (2) (vi)— 
Earlier suit against judgment-debtor—A pplication for attachment before 
judgment of properties of defendant in that suit—Compromise decree in the 
previous suit creating a charge in favour of judgment-creditor—A pplication 
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1. (1873) L.R.8 Ch, A. 520 at 528. ` 2. (1872) L.R. 15 Eq. 69, ` 
3. (1905) 2 K. B. 772. 
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for attachment dismissed — Later suit by another creditor against same 
judgment-debtor and attachment of properties over which charge. had been 
created in the previous compromise decree—Properties whether ‘subject- 
matter ‘of earlier sutt—Whether the previous application was a ‘proceeding’ 
within the meaning of S. 17 (2) (vi) of the Registration Act, 


The respondent herein filed in 1931, a suit against a person for the 
recovery of a sum of money. On his application certain propegties were 
attached before judgment. Both the application and the suit came on for 
hearing on the same day, On that day the parties entered into a compro- 
mise and a decree was made embodying its terms, by hich a charge was 
created in favour of the respondent herein for the sum decreed, sover the 


„properties that had been already sought to be attached. As regards the 
‘application an order was made ‘petition is dismissed’. After two years the 
‘present petitioner obtained a money-decree in Small Cause Court against the 


same judgment-debtor and attached in execution the properties already men- 
tioned. The present respondent preferred a claim under O. 21, R. 58 of the 
Civil Procedure Code asserting by virtue of his compromise decree he had a 
valid charge over the properties and that his opponent could bsing them to 
sale only subject to his own charge. This contention having been upheld in 
the lower Court, questions arose whether it could be held that the properties 
in question were ‘the subject-matter’ of the earlier suit of 1931 and 
whether an application for attachment was a ‘proceeding’ within S. 17 (2) 
(vi) of the Registration Act, 


Held, (1) that the consent decree should be deemed to have been as much 
adecree in the suit as an orderinthe petition; the use of the word ‘dis- 
missed’ conveyed no more than that the petition had been disposed of by the 
decree made in the suit, 


(2) that the application for attachment was a ‘proceeding’ within the 
meaning of S.17 (2) (vi) of the Registration Act, 


(3) that therefore the property in question was the ‘subject-matter’ of a 
‘proceeding’ within S.17 (2) (vi) and that the consent order was exempt 
from registration. 


Hemanta Kumari Debi v. Midnapur Zamindari Company, (1919) L.R. 46 
L.A. 240: LL.R. 47 Cal. 485: 37 M.L.J. 525 (P.C.) ; Joti Kuruvetappa v. Isari 
Sirusappa, (1907) LL.R. 30 Mad. 478 and Gobinda Chandra Pal v. Dwarkanath 
Pal, (1908) 1.L.R. 35 Cal. 837 referred to. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif 
of Shiyali, dated 19th January, 1934, and made in M.A. 
No. 1000 of 1933 (S.C, No. 18 of 1933, Sub-Court, Maya- 


varam). 
V. Ratnam for petitioner. 


K. Bashyam Aiyangar and K. Venkataramani for respon- 
dent. 

The Court delivered the following 

JupcMENT:—The question raised in this case relates to 
the construction of S. 17 (2) (vi) of the Indian Registration 
Act. Under the clause as it originally stood, “decrees and 
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orders of Courts and awards” were excepted from registration ; 
but by an amendment made by S. 10 of the Transfer of 
Property (Amendment) Supplementary Act, 1929, the follow- 
ing clause was substituted : 

““any decree or oder of a Court except a decree or order expressed to be 
made on compromise and comprising immoveable property other than that 
which is the subject-matter of the suit or proceeding.” 

In Hementa Kumari Debi v. Midnapur Zemiadari & Co.,1 
the Judicial Committee held, having regard to the wording of 
O. 23, R. 3 of the Code of Civil Procedure, that where a suit 
is adjusted by a lawful agreement between the parties, the 
proper course is to recite the agreement in the decree or annex 
it as a schedule to the ‘decree, but in either case the ‘operative 
part of the decree should be confined to the actual subject- 
matter of the suit; then turning to the Indian Registration Act 
of 1908 and considering the meaning of the word ‘decree’ in 
S. 17 (2) (vi), they further held that there was no reason 
why a limit should be imposed upon the meaning of the word 
so as to confine it to the operative portion only of the decree, 
adding: 

“Tt may bethat as a decree it was incapable of being executed outside the 


lands of the suit, but that does not prevent it being received in evidence of its 
contents.” . 


The result of this decision is, that the entire decree was 


excepted from registration, that is to say, that part of it which ` 


related to the suit as well as that which was extraneous to it; 
in other words, for the purpose of the Registration Act, in the 
case of a consent decree, the expression ‘decree’ meant the 
whole of it—both the operative part and the part relating to 
matters outside the suit. It was while the law was in this 
state, that the amendment was made. 


The first question that arises is, Does the.consent decree 
in question comprise immoveable property which is the ‘‘subject- 
matter of the suit”? To answer this question, I must first 
briefly state the facts. Rasu Mudaliar (the respondent) filed 
O. S. No. 6 of 1931 forthe recovery of a sum of money from 
the defendants in that suit. On his application certain proper- 
ties were attached before judgment and notice was directed to 
the defendants. Both the application and the suit came on 
for hearing on the 30th January, 1931. On that day, the 
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parties entered into a compromise and a decree was made 
embodying its terms. The compromise decree provided for - 
the payment of the amount claimed in three months and. 
created a charge for the sum decreed over the properties that 
had already been attached. As regards the application, .an 
order was simultaneously made,—which ran thus: e 


“Petition is dismissed.” 


About two years later, Govindaswami Mudaliar (the peti- 
tioner) obtained a money-decree against the same defendants 
in S. C. No. 18 of 1933 and attached the properties already. 
mentioned. Rasu Mudaliar (the respondent) preferred a 
claim under O. 21, R. 58 of the Civil Procedure Code, assert-, 
ing that by virtue of his compromise decree, he obtained a 
valid charge over the properties and that his opponent could’ 
bring them to sale, only subject to his own charge. This 
contention was upheld by the lower Court. 


The- first question that arises on these facts, as I have 
said, is, can it be held that the properties in question are the 
“subject-matter” of the suit O.S. No. 6 of 1931? The 
respondent’s Counsel in support of his contention’ that they 
are, relies upon the decisions that have construed the, words 
“relates to the suit” occurring in O. 23, R. 3, of the Civil 


Procedure Code. In Joti Kruvetappa v. Izari Sirusappa,1 


where the relief claimed was for a money decree only but the 
compromise decree made the amount a charge on the defend- 
ant’s property, it was held that the compromise was “lawful” 
within the meaning of S. 375 of the Civil Procedure Code 
(Corresponding to the present O. 23, R. 3) and “related to 
the suit”. In that view, in a subsequent suit filed to enforce 
the charge, the plaintiff was given a decree. In Gobinda 
Chandra Pal v. Dwarkanath Pal? when in similar circum- 
stances a suit was filed upon a charge, the contention that 
the compromise decree was void for want of registration, 
was negatived on the ground that it'did not offend against the 
terms of S. 375. These and similar decisions proceeded upon 
the principle that all terms which form the consideration 
for the adjustment of the matters in dispute, whether they 
form the subject-matter of the suit or not, become related to 
the suit. The questions that arise therefore are, is it permis- 
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sible to construe the words “the subject-matter of the suit” in 
the Registration Act, in the light of the decisions which have 
interpreted words altogether different, namely “relates to the 
suit” occufring in a statute like the Civil Procedure Code? 
Again, is it a far-fetched inference that the amendment was 
made with a view to alter the law as laid down in Hemanta 
Kumari Debi’s case referred to above? I prefer to leave the 
questions unanswered, for I think I can rest my judgment on 
another ground urged i in the alternative. for the respondent. 
The Section of the Registration Act refers to both decrees 
and orders by consent. The order in question must be deemed 
to have been made both in the suit as. well as in the petition for 
attachment before judgment. The properties had been attached 
ex parte and notice went to the defendants on the petition. 
Both the suit and the petition were heard together. The 
defendants could have not only opposed the attachment but 
could have also claimed compensation, alleging that the 
attachment was wrongful; but the parties chose to compromise 
both the suit and the petition. The consent decree made must 


be deemed to have been as much a decree in the suit as an 


order in the petition; the use of the word “dismissed” conveys 
no more than that the petition was disposed of by the decree 
made in the suit. 


The question then arises, is an application for attachment 
a “proceeding” within S. 17 (2) (vi) of the Registration Act? 
That question must, in my opinion, be answered in the 
affirmative. There is no reason why the word should be 
understood in the restricted sense, as referring only-to-pro- 
ceedings in original matters in the nature of suits, such as 
proceedings in probate and guardianship. It is relevant to 
note that the Civil Procedure Code treats an attachment before 
judgment as a “supplemental proceeding” (see the heading of 
Part VI of the Civil Procedure Code). The word Sn 
is thus.defined in Black’s Law Dictionary: 
“any application to a court of justice, however made, for aid in the 


enforcement of rights, for relief, for redress of injuries, for damages or for 
any remedial object”, 


2nd Edn., p. 947. 

Stroud nents out that the word “proceeding” may mean 
according to the context, either “any action” or “any procee- 
ding in the action”. (Stroud’s Legal Dictionary, Vol. III, 
page 1561). The old section referred to “any decree or order 
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of a Court and any award”; there was nothing to indicate that 
the word “order” was not intended to apply to interim 
proceedings. 

I am therefore of the opinion that the property.in question 
was the “subject-matter” of a “proceeding” within S. 17 (2) 
(vi) and that the consent order (which, as I have shown, is 
also in the circumstances, a consent decree) is excepted from 
registration. e The Civil Revision Petition therefore fails and 
is dismissed with costs. . 

K. C. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — SIR Horace Owen Compton BEASLEY, Ki., 
Chief Justice AND Mr. Justice KING. 
Soora Ramakrishnamma .. Appellant* (1st Plaintiff) 





v. 
Pasumarthi Venkata Subbiah l 
and others .. Respondents (Defendants 1 to 


17 and Plaintiff No. 2). 


Inam—Dosabandam service inam—Alienability—Court sale held wane 
protest by inamdar—Suit to set aside—Estoppel. 


Inam lands burdened with dasabandam service, which is a service of a- 


public nature, are inalienable as being against public policy and cannot be 
sold in execution of a decree against the inamdar. In such a case the inamdar 
will not be estopped from questioning the Court sale which he had allowed to 
be held without protest. 


Neti Anjaneyalu v. Sri Venugopal Rice Mill Co., Ltd, (1922) I. L. R. 45 
Mad. 620: 42 M.L.J. 477 (F.B.) relied on. 


Appeal against the decree of the District Court of Nellore, 
in A. S. No. 96 of 1928, preferred against the decree of the 
Court of the District Munsif, Kanigiri, inO.S. No. 645 of 1925. 

B. Somayya and M. S. Ramachandra Rao for appellant. 

Ch. Raghava Rao and A. Sundaram for respondent. 

The Court delivered the following 


Jupcment. The Chief Justice—In this appeal the 
question for consideration is whether a dasabandam inam is 


capable of alienation. According to the foot-note to Standing ` 


O. 56 of the Standing Orders of the Board of Revenue “a 
dasabandum inam isa grant of land or of Revenue as compen- 
sation for the construction of a tank, well or channel; the grant 
generally, though not invariably, carries with it the condition 
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ikiii] THE MADRAs LAW jotiRNAL REPORTS. 47 


of keeping the work in repair. If the inam consists of land, 
it is called .Khandam dasabandam; if it is an assignment of 
revenue, it is called shamilat dasabandam”. In the present 
case the dasabandam inam was sold in execution of a decree 
against the inamdar and the question was whether the sale. was 
invalid eand also whether the inamdar was estopped from 
questioning that Court sale which he had allowed to be held 
without protest. „Both lower Courts held that the Court sale 
was in®alid because land burdened with the performance of a 
service of a public nature is inalienable being opposed to public 
policy. This ruling was based upon the decision in Neti 
Anjayaneyaluv. Sri Venugopala Rice Mill Co., Ltd.1 The ques- 
tion here is whether the principle has not been too generally 
stated in that judgment because it is contended for the appellant 
that this decision must only be taken as one on the particular 
facts of the case. There, the lands were burdened with Swasti- 
vachakam service and it was held that this was a public 
service and not restricted in its enjoyment to the owner 
personally and the sale of such lands was opposed to public 
policy and the nature of the interest affected. In dealing with 
this matter Schwabe, C.J., on pages 623 and 624 says: 


“In my judgment the sale of such property is opposed to the nature of 
the interest affected and also is contrary to public policy. The right to enjoy 
the property is as long as the inamdar renders services in the performance 
of which the public have an interest. Ifthe inamdar sold the property it is 
obvious that he would in all probability no longer perform the services; and 
further, itis quite opposed to the nature of his interest and duty (namely, 
that he should enjoy the produce of the land as salary for the public services 
he has to render) that he should sell it or alienate it, leaving himself without 
the means of subsistence and without further interest in the place or in the 
performance of the services. Itis also to be observed that, if the property 
were sold, the purchaser would get not title of any value, for at any moment 
the property might revert to the Zamindar or the Government, as the case 
may be, when the inamdar ceases to render such services.” ~ 


Those words seem to us to be sufficiently wide to cover 
all service inams of a public nature; and whilst Standing O. 54 
(2) of the Standing Orders of the Board of Revenue gives the 
Government the power to resume possession, on alienation, of 
religious and charitable inams—and this is not a religious or 
charitable inam—we see nothing in the Board’s Standing 
Orders whiclf would prevent a resumption of any.inam of a 
public service nature where the inamdar alienates the lands 
which are burdened with those public services. Standing O, 56 
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gives the power-to resumie in default of service in the case of 
dasabandam inams; and we are quite unable to see why there 
should not be a power of resumption of the inam in the case 
of an alienation which may make the further performance of 
the service impossible. The service here, in spite of a strene- 
ous argument to the contrary by the appellant, was elearly a 
public one, namely, the keeping in repair of a tank the water 
from which benefits the lands of the surrounding ryots. In our 
view, the observations of Schwabe, C.J., must be taken to be 
of general applicability and to cover the cases of all public 
service inams. We must hold that lands burdened with a 
dasabandam service, which is a service of a public nature, are 
inalienable as being against public policy and, being inalienable, 
cannot be sold in execution of a decree against an inamdar. 
The lower Appellate Court also found that estoppel cannot be 
relied upon to defeat a prohibition in law on the ground of 
public policy. No argument to the contrary was addressed to 
us by the appellant upon this point and that question therefore 
does not arise in this appeal. The second appeal must fail and 
be dismissed with costs. 

B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice PAKENHAM WALSH. 
Potta Reddi .. Petitioner* (Respondent 
l Decree-holder) 





v. 

Karuppa Goundan and others .. Respondents (Defendants 
Petitioners and Decree-holder). 
Estoppel—Judgment-debtors giving up objections to sale proclamation 
for getting adjournment of sale—Sale concluded—Application under O. 21, 
R. 90, Civil Procedure Code to set aside sale—Same objections raised— 

Estopped from raising them. 
If the judgment-debtors have got an adjournment ofa sale by giving up 
their objections to the sale proclamation they will be estopped from raising 
the same objections in an application to set aside the sale when it has been 


concluded. 
Arunachalam v. Arunachalam, (1888) L. R. 15 I.A. 171: 1.L.R. 12 Mad. 19- 


at 25 (P.C.), relied on. 

Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High.Court to revise 
the order of the Court of the Subordinate Judge of Coimbatore, . 
dated the 27th February, 1933 and made in E.A. No. 119 of. 





* Ç. R. P, No. 538 of 1933. 17th September, 1934, 
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1933 in E.A. No. 724 of 1932 in E. P: No. 63 of 1931 i in O.S. 


No. 156 of 1929. 
K. V. Ramachandra Aiyar for petitioner. 
T. V. Ramanathan for respondent. 


The Court delivered the following 


JUDGMENT. —The decree-holder in the case filed an E. P. ; 


No. 63 of 1931 to bring the properties to sale. The sale was 
posted „to 16th December, 1931 and by consent of parties 
adjourned to 16th March, 1932. The judgment-debtors in 
spite of notice took no part in the sale proclamation and came 
forward objecting to the property being sold in certain lots 
and other matters of this sort. By a consent order the sale 
was adjourned to 29th June, 1932. The order on the petition 
runs as follows :— 


“This ii is not pressed. Sale adjourned. Objection to sale proclamation 
given up.” 


This order is dated 23rd March, 1932. The sale was again 
adjourned to 28th September, 1932, and even afterwards 


adjourned from day to day.. An application for adjournment, 


is put in on Sth October, 1932 and refused. “The sale was 


concluded on 10th October, 1932. An application to set aside’ 
the sale was put in under O. 21, R. 90,-in which the objections: 
to the’sale application given up on ‘a former occasion are 
repeated. There was a prayer to examine witnesses ‘as to tlie. 
value of the property or in the alternative, to depute a Com-. 
missioner. In the reply to the petition it was distinctly 
urged that the judgment-debtors were estopped by their conduct 
from. raising these objections to the sale proclamation. The. 


learned Subordinate Judge without giving any decision on the 


question of estoppel or any reasons for his order simply passed. 


an order as follows :— 


«Itis desirable to appoint’ a Commissioner and one’ will be appointed. 
Rs. 75 fees by 3rd March, 1933.”. i 


` Against this order the revision petition has been filed. 


` I think the order cannot be maintained. : In the first place: 
the question of estoppel clearly arose for decision and the 


lower Court did not decide it, thereby refusing to exercise a 

jurisdiction which it was bound to exercise. The estoppel is 

to my mind in this case perfectly clear. The judgment-debtors 

had got an adjournment. from 23rd March to 29th June, 1932 

by expressly giving up their objections to the sale proclamation, 
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It is immaterial therefore, whether the sale proclamation is an 
administrative act as held by this Court or a judicial act as 
held by some other High Courts; because a party can by his 
conduct towards another party estop himself from rights which 
he might have otherwise exercised in Court proceedings. In 
Arunachalam v. Arunachalam! their Lordships say: e 

«Tt would be very difficult indeed to conduct proceedings in execution of 
decrees by attackment and sale of property if the judgment-debtor could lie 
by and afterwards take advantage of any misdescription of the property 
attached and about to be sold, which he knew weil, but of which the execution- 
creditor or decree-holder might be perfectly ignorant—that they should take 
no notice of that,'allow the sale to proceed and then come forward and say 
the whole proceedings were vitiated. That, in their Lordships opinion, 
cannot be allowed.” 


` Here the case is much stronger. The judgment-debtors 


- have got an adjournment of the sale by giving up their objec- 


tions to the sale proclamation. Therefore they are estopped 
from raising those objections again. 

As to the power of the Court to interfere in revision in 
such a matter, Ramji Ram v. Ramasre Raut? is an authority 
and it was also a case where the lower Court had issued a: 
commission. It was there laid down that the High Court shall 
interfere in revision under its general powers of superinten- 
dence to prevent an inquiry which would not only prolong the 
litigation unnecessarily but would also lead to a determination 
of the rights of the parties upon an improper basis. As said 
above the lower Court has refused to exercise its jurisdiction 
in deciding the preliminary point raised as to whether the 
judgment-debtors were estopped from questioning the correct- 
ness of the proclamation order. That alone is a clear ground 
for revision. I am also satisfied that the issue of this Com- 
mission is, as in Ramji Ram v. Ramasre Raut? under the 
circumstances a waste of public time and money and the 
order appointing a Commissioner must be set aside. The 
Court will deal with the petition on its other merits taking 
into consideration any other ground raised for setting aside 
the sale. The petitioner will have his costs here and in the 
lower Court.. l 


K. C. Revision Petition allowed. 








—m 4 


1, (1888) L.R. 15 LA. 171: LL.R. 12 Mad. 19 at (25) (P.C). 
2, (1924) 83 I.C. 124. 
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IN THE HIGH COURT OF JUDICATUREAT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR AND Mr. Jus- 
TICE BURN. 


Jana Yellamraju and others, In re .. Petitioners* (Appel- 
lants). 

® Sa 

Pauper—Appeal in forma pauperis—Agency Rules (1924) R. 2—Civil 

Procedure Code {V of 1908), O. 33, R. 5 (a), (c) and (e) and O. 44—Absence 

of provisions in A geycy Rules as in the Civil Procedure Cofle im posing con- 

ditions-~Whether High Court in an application under O. 44 of the Civil Pro- 
cedure Code should not be influenced by considerations in O. 33. 


Many of the provisions of O. 33 and O. 44 of the Civil Procedure Code 
have not been reproduced in the Agency Rules of 1924 and in particular 
contexts the word ‘may’ imports an obligatory signification. But in R. 2 both 
suits and appeals in forma pauperis are dealt with on the same footing and by 
the same language. Therefore considerations of the kind as specified in 
Cis. (a) (c)*and (e) of O. 33, R.5 of the Code have a place in the deter- 
mination of an application for leave to appeal in forma pauperis, 

The privilege of suing or appealing in forma pauperis is only an indul- 
gence and is left to the discretion of the Court by the use of the word ‘may’, 
so that its discretion may be properly exercised with due regard to all the 
circumstances of the case. While it is an indulgence shown to the pauper, the 
insistence on payment of Court-fee is some safeguard against the other party 
to the litigation being harassed (See Saku Baiv. Ganpat, (1904) I. L. R. 28 
Bom, 451). Therefore unless it is clear that the rule-making authority 
intended to give a pauper a second chance without any expenditure on Court- 
fees, such an indulgence cannot be extended unconditionally. 


| Application under O. 44 of Act V of 1908 to be allowed 
to appeal in forma pauperis against the decree of the agency 


Subordinate Judge’s Court of Vizagapatam in O.S. No. 111 
of 1931. 


C. Rama Rao and K. V. Gopalaswami for petitioners. 
The Court made the following 


Orver.—The question of the effect of R. 2 of the Agency 
Rules of 1924 has been argued before us. Mr. Rama Rao 
lays stress upon the fact that this rule reproduces only some of 
the provisions of O. 33 and O. 44, Civil Procedure Code while 
other provisions are not re-produced and contends that as the 
Civil Procedure Code is not applicable to the Agency Tracts, 
we ought not, in dealing with this case, be guided by the 
provision in O. 44 of the Code, which enables the High Court 
to refuse leave to appeal in forma pauperis, unless upon a 
perusal of the judgment and decree appealed from it sees 
reason to think that the decree is contrary to law or to some 








* C.M.P. No. 2419 of 1934, gi 17th August, 1934, . 


Jana 
Yellamraju, 
In re. 


Jana 
Yellamraju, 
in re, 
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.usage having the force of law, or is otherwise erroneous or 
unjust. He also draws our attention to the fact that in the 
case of appeals from the Agent, there is no provision corre- 
sponding to O..41, R. 11, Civil Procedure Code. As regards 
the usage of the word ‘may’ in R. 2 of the Agency Rules he 
invokes the well established doctrine that in particular sontexts, 
the word ‘may’ must be understood as importing an obligation 
and contendsethat the Court is bound to exercise in favour of 
paupers the privilege intended to be conferred upon them by 
R. 2. He maintains that under the rules, the appeal must be 
admitted as a matter of course and no leave of Court is 
necessary at all’ Weare unable to accede to his contention 
that this Court ought not to take into consideration the merits 
of the case at all, in dealing with the question of admitting an 
appeal without payment of Court-fee. It is true that many 
of the provisions of O. 33 and O. 44 of the Code have not 
been reproduced in the Agency Rules and it may also be con- 
‘ceded that in particular contexts the word ‘may’ imports an 
obligatory signification. But it will be noticed that in R. 2 
both suits and appeals are dealt with on the same footing and 
by the same language, and we are unable to persuade ourselves 
that in the case of suits, considerations of the kind specified 
in Cls. (c), (a) and (e) of O. 33, R. 5 of the.Code have no 
place at all. It ought not to be forgotten that the privilege of 
suing or appealing in forma pauperis is only an indulgence and 
it is not strange that the rule-making authority has-left the 
matter, in general language, to the discretion of the Court by, 
the tise of the word ‘may’ so that its discretion may be properly 
exercised with due regard to all the circumstances of the case. 
-While on the one hand it is an indulgence to the alleged pauper, 
it has also to be borne in mind that the insistence on payment 
‘of Court-fee is some safeguard against the other party to 
the litigation being harassed (see per Jenkins, C.J. in Saku Bat 
v. Ganpatt.. The question therefore is not one of public 
revenue alone but also of making sure that frivolous litigation 
is not started or continued by a person who has nothing to lose, 
while the other party will be put" to expense in defending 
himself. These considerations prevent us from-holding that 
the Court is helpless in the matter of admitting suits or appeals 
in forma pauperis, whatever the merits of the case may be, if 








1, (1904) LL.R. 28 Bom. 451. | 
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once pauperism is established. A person coming to Court as a 
pauper has the less reason to complain against this construc- 
tion of the rule so far, at any rate, as appeals are concerned, 
because he has had one chance of litigating his claim in the 
‘Court of first instance, and unless we are satisfied beyond 
doubt that the rule: making authority intended to give hima 
‘second chance, without any expenditure on Court-fees, we are 
-not disposed to extend the indulgence unconditienally. : 

K C. —— G Application rejected. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR Horace OWEN COMPTON BEASLEY, Kt, 
Chief Justice AND Mr. Justice KING. 


Achayi and another .. Appellants* (Petitioners) 
v. i 
Parameswaran Namboodiripad i . 
and another .. Respondents (Respondents). 


~ Malabar Tenancy Act (XIV of 1930), Ss. 3 (e) and 17 (a)—Kanamdar 
permitting eviction by the landlord—Sisters of kanamdar claiming renewal 
of Kanam on the ground that the Kanamdar represented himself as well as 
them—Scope of the Act only to deal with proceedings between landlord and 
kanamdar, 

The scope of the Malabar Tenancy Act is to provide for proceedings 
between the two contracting parties namely the landlord on the one hand and 
the Kanamdar on the other and an analysis of all the relevant sections leaves 
no doubt that where the brother of the appellants was the kanamdar who 
alone could have applied for the renewal of the Kanam, the appellants’ (his 
sisters’) claim, that they were jointly entitled with-théir brother to the; kanam 
amount and to a renewal could not be upheld. sits ee 

If the ‘kanam’ which is a transfer is evidenced by a Written instrument, 

‘the kanamdar who is a transferee by reason of the definition in S. 3 (e) can 
«be no other person than the transferee mentioned in the document or his 
legal representative or assignee. Itis he tco who alone can be said to have 
agreed to pay rent or other consideration to be allowed by the landlord to en- 
‘joy his land. The landlord cannot sue any other person for rent and cannot 
‘recognise any person other than the person to whom the kanam has been 
, transferred. 


Appeal against the Decree of the Court of the Subordinate 
Judge of Ottapalam in Appeal Suit No. 25 of 1932 (A. S. 
No. 567 of 1931, District Court,) preferred against the order 
of the Court of the District Munsifi of Choughat in—R. I. A. 
No. 2012 of 4931 on O.S. No. 424 of 1929. 

T. R. Ramachandra Aiyar and C. T. EIDEN for appel- 
lants.. 





1 


aa S Appeal No,.215 of 1933, .-- = 3ist-August,-1934, 
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t 


meswaran 
Namboo- 
diripad. 


Achayi 
v 


Para- 
meswaran 

Namboo- 

diripad, 


Beasley, Cj. 


54 THE MADRAS LAW JOURNAL REPORTS. [voL. 


K. P. Ramakrishna Aiyar and D. H. Nambudripad for 
respondents. 


The Judgment of the Court was delivered by 


The Chief Justice.—The point to be decided in this second 
appeal is one which arises under the Malabar Tenancy Act. 
The appellants who are two sisters applied for the renewal of 
a kanam claiming to be kanamdars within the meaning of the 
Malabar Tenancy Act. The-facts are that the elder brother 
of the appellants got a renewal of the kanam in 1917 in his 
name. The first respondent filed a suit against him and evicted 
him and the Malabar Tenancy Act does not apply-to his case 
as the suit against him was filed on the 17th July, 1929. The 
appellants then claimed-to be kanamdars, their caseebeing that 
they were jointly entitled with their brother to the kanam 
amount. The District Munsif took no evidence upon this 
point being of the opinion that upon an interpretation of the 
Act the appellants were not kanamdars; and the lower Appel- 
late Court took the same view. The appellants’ contention is 
that evidence should have been taken which would show that 
they were jointly entitled with their brother to the kanam 
amount as heirs of their father and are therefore entitled toa 
renewal of the kanam as persons jointly interested in it and 
that their brother was merely a kanamdar for himself and 
on their behalf. The question is whether the Malabar Tenancy, 
Act recognises such a position. The point to be considered is 
what does ‘kanamdar’ mean under the Act? By S. 3 (e) 
‘kanam’ means a transfer by a landlord to a tenant, t.e., 
kanamdar of an interest in specific immoveable property. 
‘Tenant’ is defined in (V) as meaning any person who has 
paid or agreed to pay rent or other consideration for his being 
allowed by another (the landlord) to enjoy the land of the 
latter (the landlord) and includes a kanamdar. ‘Landlord’ is 
defined in (O) as meaning a person under whom a tenant 
holds and to whom he is liable to pay rent or mischavaram and 
includes a jenmi. Now if the ‘kanam’ which isa transfer is 
evidenced by a written instrument, the kanamdar who is the 
transferee by reason of the definition in S. 3 (¢)+can, it seems 
to us, be no other person than the transferee mentioned in the 
document or his legal representative or his assignee. It is he 
too who alone can be said to have ‘agreed to pay rent or other 
consideration to be allowed by the landlord to.enjoy his land. 
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The two contracting parties are the landlord on the one hand 
and the kanamdar on the other. It seems plain that the only 
person whom the landlord can sue is the other contracting 
party, the kanamdar. He cannot sue any other person for 
rent and in our view cannot recognise any person other than 
the person to whom the kanam has been transferred. Further 
assistance is obtained from S. 17 (a) which entitles a kanam- 
dar on the expiry of the kanam under which he holds, on 
payment of the renewal fee therein specified, to claim a 
renewal of the kanam for a period of twelve years and the 
landlord is bound to grant a renewal. What would happen if, 
for example, at the expiry of the kanam, 4 to whom it had 
been granted claims a renewal of it on payment of the renewal 
fee and at,the same time B a stranger, claims a renewal to 
himself stating that A has been in possession of the kanam on 
his behalf. It is quite clear from S. 17 (a) that the landlord 
would be bound to renew the kanam to 4 and could not grant 
a renewal to B. The only person whom he would be entitled 
to recognise would be 4. The right claimed by B would bea 
matter to be settled between A and B—a matter with which 
the landlord is not concerned. The scope of the Act, in our 
view, is to provide for proceedings between the two contracting 
parties alone and an analysis of all the relevant sections leaves 
usin no doubt that the Courts below were right in holding 
that in this case only the appellants’ brother (and not the 
appellants themselves) was the kanamdar who alone, had the 
date of the institution of the suit permitted it, could have 
applied fora renewal. This appeal must, therefore, be dis- 
missed with costs of first respondent. 

K. C. l Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—S1r HoracE OWEN Compton BEASLEY, Kt., 
Chief Justice AND MR. Justice KING. 
Sreela Sri Thirugnana Sambanda 

Pandara Sannadhigal .. Petitioner* in both (Res- 
pondent) 





Y. j 
Kannuchami Pillai and another.. Respondents (Petitioners). 
Madras Hindu Religious Endowments Act (II of 1927)—Charitable Reli- 


gious Trusts Act (XIV of 1920), S. 5—W kether the Madras'Act has repealed 
any provisions of the other Act. 


AAS re NE 
* C.R. P. Nos, 626 and 627 of 1932, f 27th September, 1934, 


Achayi ` 
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Para- 
meswaran 
Namboo- 
diripad. 


Beasley, C.J. 
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-The Madras Hindu Relgious Endowments Act (II of 1927) has not’ 
repealed any of the provisions of the Charitable Religious Trusts Act (XIV. 
of 1920). l 


“Though the two. Acts cover te. cerlain extent the same ground, neverthe- 
léss if the Madras Hindu Réligious Endowments Board has shown no inclina- 
tion to exercise its powers under the Madras Act, the District Judge can in 
the. exercise of his discretion make orders under S.5 of the Charitable 
Religious Trusts Act. | © 


Petition under S. 115 of Act V of 1908 and dadek S. 107 
of the Government of India Act, prayingethe High Court 
to revise the order of the District Court of Madura, dated’ 
16th. February, 1932 and made in O. P. Nos. 36 of 1931 and 
3 of 1932, respectively. 

- K. V. Krishnaswami Aiyar and R. Ramasubba Aiyar for 
petitiorier. 

-K. Rajah Aiyar for respondent: : i 

The Judgment of the Court was delivered by 


King, J.—These petitions are to revise an order of the 
learned District Judge of Madura passed under S. 5 of the 
Charitable and Religious Trusts Act (XIV of 1920) in’ 
respect of the Endowments of the Thirugnana Sambandà 
Pandara Sannadhi.Mutt. Itis urged that for two reasons the 
District Judge had no jurisdiction to pass this order. f 

Because since the passing of Madras Act II ọf 1927 
(Madras Hindu Religious Endowments Act) the -charitable 
and Religious Trusts Act can no longer have any applicability. 
to any religious endowments in this Presidency. 

- Because in any case Act XIV of 1920 cannot be applied 
as appellant the head of the Mutt, is not in any sense a trustee 
but has absolute and unfettered control over the property 
and i income of the Mutt. 


- In regard to the first r reason it will be noted that pelli 
is unable to plead that Madras Act II of 1927 has repealed any. 
of the provisions of Act XIV of 1920.. The ruling therefore 
which has been cited before us Lachmi v. Abal is of no assist- 
ance to him, and we can see no reason to differ from the 
District Judge’s finding that Act II of 1927 did not take away 


“his jurisdiction.. The only- question. which then arises is 


whether the District Judge has made any perverse use of his 
discretion in taking action under Act XIV of 1920. The 





1. (1908) LL.R. 32 Bom, 634. 
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District ‘Judge freely concedes that the two “Acts to a cértaim 
extent cover.the same ground, but he nevértheless passed the 
order complained of on the ground that the Madras Hindu 
Religious Endowments Board had shown no inclination to 
exercise its powers under the Madras Act. This seems to us a 
perfectéy good reason for the exercise of his discretion. It is 
further contended before us that if the appellant were to fail 
to comply with the District Judge’s order theeonly remedy. 
would*be the filing of a suit by the plaintiffs before the District 
Judge, who are private persons,. and that the Madras Act 
permits no such suits to be filed except by the Board. Weare 
referred to S. 6 of Act XIV of 1920 in support of this argu- 


ment, and we immediately find in that section the words 


‘without prejudice to any other penalty or liability which he 
may incur under any law for the time being in force’ words 
which render the argument futile. 

The second reason was not in its present form urged at 
all before the District Judge where all that was urged was that 
appellant was a trustee only to a limited extent. This argu- 
ment has been adequately refuted in the District Judge’ s order 
and we do not propose to consider in these revision petitions 


arguments which were not put forward before the District 
Judge. ; 


These petitions accordingly fail and must be dismissed 
with costs. Costs in one petition, to be equally divided. 
K. C. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VENKATASUBBA RAO. 





Desamsetti Venkanna -Petitioner* 

: v. 

Official Receiver, East Godavari at. 
. Rajahmundry . ny .. Respondent. 


Provincial Insolvency Act (V of 1920), Ss. 53 and 54—Transfer of pro» 
perty by way of mortgage by judgment-debtor in favour of one creditor—~ 
Transfer in favour of one creditor not to be annulled even if the transferee 
was aware of fraudulent breference—Good faith—How far S. 53, will affect 
a fraudulent preference under S. 54—Effect and scope of the sections. i 

If a transfer in favour of a creditor cannot be annulled under S. 54, the 
prescribed period of 3 months having elapsed, that provision cannot be cir- 
cumvented by recourse being had to S. 53, which allows the longer period of 
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2-years though it does: not follow from this that the fact that the transferis 
in favour of a creditor necessarily takes it out of the reach of S.53, For,as 
S, 53 in addition to valuable consideration insists upon. good faith, if the credi- 
tor transferee is shown not to have acted upon bona fide, the transfer can be 
annulled, But in considering the question of good faith under S, 53, that 
element which relates to fraudulent preference, must be eliminated, that is to 
say, the knowledge for instance on the part of the transferee creditor that the 
other creditors are being defrauded does not by itself constitute bað faith. ` 


But if for instance it is found that thé property transferred is worth 
more than thé debt and that the creditor intends to get a larger benefit than . 
to what he is entitled, or where, though the-sale is osteksibly in favpur of a 
creditor there is some benefit reserved to the debtor, or again, where a third 
party, ie., a person other than the transferee is really intended to take the 
benefit, the, sale will be annulled. Such cases of bad faith tainting the 
transfer, while being unconnected with the fraudulent preference which 
comes within the mischief of S. 54, are nevertheless within the ambit of S. 53, 


Official Assignee of Bengal v. Yokahama Specie Bank, (1924) 29 C.W.N. 
374; Official Assignee of Madras v. Sheik Mohideen Rowther, (1927) I. L. R. 
50 Mad. 948: 53 M.L.J. 890; Bhagat Ram Brindaban v. Puran Chand, A. I, R. 
1933 Lah. 43 and The Official Assignee of Madras v. Bangy Abdul Razaack 
Sahib, (1915) 29 I.C. 204, referred to. 

Petition under S. 115, Civil Procedure Code, V of 1908, 
praying the High Court to revise the order of the District 
Court of East Godavari at Rajahmundry, dated 25th March, 
1933 and made in C. M. A. No. 33 of 1932, preferred against 
the order of the Court of the Subordinate Judge, Amalapuram, 
dated Ist August, 1932, and made in I. A. No. 434 of 1931 of 
J. P. No. 13 of 1930. 


Ch. Ragane Rao and M. Balakrishnamurthi for peti- 
tioner. 


` P. Somasundaram for respondent. 
The Court delivered the following 


JupGMENT.—The question that arises is, whether the 
mortgage impugned comes within the mischief of S. 53 of the 
Provincial Insolvency Act. To deal with the question properly, 
the distinction between Ss. 53 and 54 must be borne in mind. 
The mortgage in the present case is in favour of a creditor of 
the insolvent (also a relation of his) and the bulk of the con- 
sideration is alleged to be a.past debt due to him. It is well. 
settled. that apart from the law of bankruptcy,a creditor may, 
take a transfer, although he is fully aware that the other 
creditors are thereby defeated and even when proceedings at 
their instance are pending. The principle is this: what the 
law contemplates is the defeating or the delaying of creditors, 

i 
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by which is meant the whole body of creditors and so long as 
there is even a single creditor who takes the. benefit, it cannot 
be said that the transfer amounts to a fraud, all the creditors 
. not having been defrauded Musahar Sahu v. Hakim Alit. In 
shoit, the preference of one creditor to another, even though 
fraudulent in the law of insolvency, cannot bè impeached 
under the general law. That principle is recogniséd’in S. 53 
of the Transfer of Property Act. “By the Amending Act of 
1929, the section has been remodelled and the third paragraph 
of sub-S. (1), which runs thus, has been added: 


Nothing in the sub-section shall affect any law for the time being in 
force relating to insolvency.” 


Then the question arises, what are the respective spherés 
of Ss. 53 and 54 of the Provincial Insolvency Act? It is the 
latter section that deals with fraudulent preferences. If 
therefore a transfer in favour of a creditor cannot be annulled 
under S, 54, the prescribed period of three months having 
elapsed, can that provision be circumvented by recourse 
being had to S. 53, which allows the longer period of 2 years? 
The answer must, in my opinion, be decidedly'in the negative. 
It does not follow from this, that the fact that the transfer is 
in favour of a creditor, necessarily takes it out of the reach of 
Ss 53. In addition to valuable consideration, that section 
insists upon good faith and where the creditor transferee is 
shown not to have acted bona fide, the transfer can be annulled. 
But in considering the question of good faith under S. 53, that 
element, which relates to fraudulent preference, must be elimi- 
nated, that is to say, the knowledge, for instance, on the part 
of the transferee-creditor that the other creditors are being 
defrauded, does not by itself constitute bad faith. To give 
proper effect to both the sections, without allowing S. 53, to 
practically wipe out S. 54, this is the only right construction to 
adopt. This principle, though not in terms so stated, I think, 
underlies the cases where the Courts have annulled the trans- 
fers in favour of creditors under S. 53 of this Act or under 
the corresponding section of the Presidency Towns Insolvency 
Act. The Official Assignee.of Bengal v. Yokahama Specie 
Bank?, The Official Assignee of Madras v. Sheikh Mohi- 
‘deen Rowthers, ‘Bhagat Ram “Brindaban v. Puran Chand4 and 


1. (1915) LR. 43 L. A. 104: LL R. 43 C. 521; 30 MLJ. 116 (P.C). 
2, (1924) 29 C.W.N. 374. 3: . (1927) LL.R. 50 Mad, 948: 53 M.L.J. 890, 
4, ~ ALR: 1933 Lah, 43, . 
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also The.Official Assignee of Madras v. Bangy Abdul Razaack 
Sahib1. The facts of The Official Assignee of Madras v.Bangy 
‘Abdul Razaack Sahib’, one of the four cases cited above; 
bring out this point very clearly. Had the value of the 
-property been equal or nearly equal to the amount of the debt, 
the transaction would have been upheld. Sadasiva Ayyar, Ja, 


‘says that in that event the creditor would be a vendee in good 
‘faith, but it “was found that the property was worth much 
-more than the debt and that the creditor intended to get a 


larger benefit than to which he was entitled; in those circum- 
Stances the sale was annulled. Other cases may be conceived 
where the transaction is not a real one (see the recent 


‘judgment of the Privy Council in Harry Pope v. The Official 


Assignee, High Court, Rangoon? as, where though the sale is 


‘ostensibly in favour of a creditor, there is some benefit 


reserved to the debtor, or again, where a third party, i.e., some 


‘person other than the transferee is really intended to take the 
benefit). ` Such cases of bad faith tainting the transfer, while 
‘being. unconnected with the fraudulent preference which 


-comes within the mischief of 5. 54, are nevertheless within 
‘the ambit of S. 53 (see the observations of Krishnan Pandalai, 
J. . in Narayana- Iyer v. O ficial Receiver, South Malabars. 

_ On the question of the existence of the alleged debts, the 
Appellate Court has not dealt with the case satisfactorily. As 


‘regards the trial Judge, the petitioner complains that he was 
‘not given sufficient opportunity to adduce all his evidence. “I 
‘shall assume for the purpose of this judgment that the debts 
are genuine; even so, on the facts disclosed by the evidence, 1 
“must come to the conclusion that the transferee did not actin 
“good faith in the sense just mentioned and that the mortgage 


has therefore been properly set aside. 


' -© | From what I have said, it follows that the question of the 


genuine, character of the debt is left open and I therefore 


"give the petitioner liberty to prove in insolvency for the entire 
amount alleged to be the consideration for the mortgage, as an 


unsecured creditor. Subject to this, the Civil Revision 


IN 4 . . 
Petition. dismissed. 








a GN 1; (1915) 29 I.C. 204, 


Pt). 2, (1933) L. R.60 LA, 362: 66 M.L.J. 1 (P.C). 


3, . (1933) M.W.N, 1049 at 1057, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — SIR Horace OwEn COMPTON Bess Kt; 
Chief. Justice AND MR. JUSTICE KING. . a Behe S 
Etavoor Koorikandathil- Puthan - : 
Veettil Kuttipennamma’s daugh- 
ter, e Narayani Amma: and .- MANG 
others -  .. Appellantst (Defendants 
s 3,5, 6, 8 end 12 to 26) 
$ v. ; ; 4 | 
Kattambatta Manakkal Nerbini 
- “dhan Numbudripad’s son Kar- - ' 
` navan and Manager, Narayanan | 
Nambudripad (deceased) and na 
others . .. Respondents (Plaintiff, 
-Defendants, 4, 7,9,.10 and 
11 and L. R. of the Plain- 
if). 


Malabar Compensation for Tenants Improvements Act (I of 1900), S. 6 
—Decree for ejectment—Compensation awarded to sub-tenants for improve- 
ments—Right of landlord to set off unpaid rent—Payment of rent by sub- 
lessees to lessee if material, 

Where a suit for ejectment is decreed and the sub-tenants holding the 
land are awarded compensation for improvements, it is open to the landlord 
to: set off any money due to him for rent in respect of the tenancy as against 
the sum found due to the sub-tenants for compensation. In such a case the 
fact that the sub-tenants had paid their rent to the lessee is a matter to be 
settled between them and it would not alter the right of the landlord to 
claim a set off in respect of the unpaid rent. | 

_ Appeal against the decree of the Court of the Subordinate 
Judge of Ottapalam in Appeal Suit No. 11 of 1927, preferred 
against the decree of the Court of the_District Munsif of 


Walluvanad: in Original Suit No. 180 of 1924. 


. S. Venkatachala Sastri for appellants. 
N. R. Sesha Aiyar for 7th respondent. 


The Judgment of the Court was delivered by | 
-- The Chief: Justice. —The Appellants here were defend- 
‘ants 3,5, 6,8 and 12 to 26in the suit. Defendants 3 to 26 
are members of a tarwad to whom the 1st Defendant sub-leased 
the suit lands. ‘The plaintiff sued to recover oe of the 
‘suit lands. ` ‘ 

The point for consideration is‘one’ which arises. out. of 5:6 
of the Malabar Compensation for ‘Tenants’ Improvements Act 





- - #8, A. No, 339 of 1929, < =- -12 l 48th September, 1934, 
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Beasley, C.J. 


\ 
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(I of 1900). The appellants, being sub-tenants and the plain- 
tiff. having succeeded in his suit for ejectment, claimed 
compensation for improvements under S. 5 of the same Act. 
The question here is whether the lst respondent, the plaintiff 
in the suit, is entitled to set off any money due to him for rent 
in respect of the tenancy against the sum found dug to the 
tenants for compensation. It is contended for ‘the appellants 
that they are the sub-tenants ‘of the Ist defendant and have 
paid rent to him and that there is, therefore, nothing due in 
respect of rent from them to thé 1st respondent. In the lower 
Appellate Court it was held that on a construction of S. 6 the 
appellants’ contention must fail and accordingly the landlord’s 
(1st Respondent’s) claim for a set off in respect of rent due to 
him, ‘there being admittedly. rent due to him from the Ist 
defendant, must be allowed. In our view, the lower Appellate 
Court was right. S.6(1) provides that in an ejectment suit 
against a tenant—and in S. 3 (1) of the Act “tenant” is 
defined to include a sub-lessee and the appellants are therefore 
tenants within the.meaning of S. 6 (1)—if the plaintiff suc- 
ceeds, as he did here, the Defendant—which obviously means 
the tenant against whom an order of ejectment is made—can 
put forward a claim for compensation for improvements and 
that when this has been established and the amount of the 
compensation is ascertained, a decree must then be passed 
declaring the amount so found due and ordering that on 
payment by the Plaintiff into Court of that amount the defen- 
dant is to put the Plaintiff in possession of the land with the 
improvements thereon. There is no reason for saying that 
defendant does not mean defendants. also.. Sub-S, - (2) 
provides for a set off by the landlord of ‘any sum of money 
due by the defendant to the Plaintiff for rent or otherwise in 
respect of the tenancy.” What gives rise to the set off, there- 
fore, isthe compensation awarded to the defendant. If no 
compensation is awarded, there is no right of set off. The 
appellants either come within the provisions of S. 6 or they do 
not. It seems to us clear that, if they do come within the 
provisions as they manifestly do, they come within the provi- 
sions of the section for all purposes and that itds immaterial 
whether the rent due to the plaintiff is due to him by his 
immediate lessee or by sub- lessees. The fact that the sub- lessee 
has paid. his rent to the lessee is a matter to be settled between 
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them and is not one which, in our view, can alter the right of 
the landlord to his set off in respect of unpaid rent. In our 
opinion, therefore, the lower Appellate Court’s decision upon 
this point must be affirmed and this. Second Appeal dismissed 
with costs.. 


With regard to the first angi jai Memorandum of 
objections with regard to the lower Appellate Court’s order 
for costs, we agree with the reasons given by the*lower Appel- 
late Court for ordering that both parties to the appeal aré to 
bear their own costs in the trial Court except in regard’ to 
commission batta which is to be shared in equal moieties. The 
‘memorandum of objections is also dismissed with costs. 

B. V. V. Appeal and memo of objections dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: MR. JUSTICE VENKATASUBBA RAO. 
M. Krishnaswami Naicker .. Petitioner” (Defendant) 
U. 
A. Thiruvengada Mudaliar and - 
` another .. Respondents (Plaintiffs). 

Limitation Act (IX of 1908), Amendment (I of 1927), Ss. 19 and 20— 
Part-payment—Endorsement signed but not in the handwriting of the debtor 
—Debt unenforceable by lapse of time long before amendment of the section 
—Whether the defect in the requirements of S. 20 can be overlooked and the 
endorsement considered to save claim under S. 19. 

The amendment to S. 20 of the Limitation Act by Act I of 1927 has made 
it less stringent; either there should be an endorsement in the handwriting 
of the person making the payment, though unsigned, or the writing should be 
signed by him though not in his handwriting. If a debtor makes a part-pay- 
ment and endorses on the note signing but not writing the endorsement him- 
self, and long before the Ist of January, 1928, when the Act I'of 1927 camé 
into force the right had become unenforceable by lapse of time, still, though 
the writing owing to some defect does not fulfil the requirements of S, 20, it 
may nevertheless, as an acknowledgment of liability, SREM to save the 
claim under S. 19. ‘ 

Ramakrishna Chetty v. Venkatasubbiah ei oe 17 M.L-T. 139, 
referred to. 


Petition under S. 115 of Act V of 1908 d S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of Small Causes, Madras, dated 9th, 
February, 1931, and made in New Trial Application No. 144 
of 1929 in Small Cause Suit No. 13,003 of 1928. ` 
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‘Krishna- “P.R. Ramakrishna’ Aiya and P. R. Vasudeva sak for 
_ Nalder petitioner. 

p Thiru’ s “Respondents not represented. 
vengada `The Court delivered the following 


- Mudaliar., 
eo a _ Jupcment.—The trial Judge. found that oreh ‘ihe 
second endorsement was signed by the defendant, it was not 
in his handwriting. Unfortunately, he has not recorded a 
finding.on the question whether or not thefe was a pgrt-pay- 
ment as mentionéd in the endorsement; the judgment proceeds. 
I take it, upon the assumption that there was such a part- 
payment. The. prevailing view of the law was, that a. 
part-payment to be effectual under S. 20 of the Indian 
Limitation Act, must be in the case of a literate person appear 
in his handwriting and that it is not sufficient that he has 
merely signed it. In accordance with this view, the learned 
trial Judge, finding that the claim was barred, dismissed the 
suit.. The Full Bench of the Small Cause Court reversed this 
decision ‘on’ the ground that the amended Section has done 
away with this requirement. - 


-7 The law has been made less stringent upon the point: 
either there should be an endorsement in the handwriting of 
the person making the payment, though urisigned or ‘the 
writing should be signed by him, though not in his handwrit- 
7... Inge, But the Full Bench, in acting upon the Section -as 

amended, has overlooked the principle that a new statute 
cannot revive barred debts. The Statute of Limitation, 
being a law of procedure, is. generally retrospective in its 
operation, but there is no provision in the Act so retrospective 
in its effect as to revive and make effective a barred right. 
: (See the observations of the Judicial Committee in Sachindra- ` 
nath Roy v. Maharaj Bahadur Singhi. 


Section 20 has been amended by Act I of 1927, whick 
came into force from Ist January, 1928, ant -long ‘before that 
date the plaintiffs’ right had become unenforceable by lapse of 
time. The reason therefore, on which. the’ learned Judges of 
the Full’ Bench rest their, judgment, is ‘unsound ; but ‘their 
conclusion can, I think, be supported on atlother ground. 
According to the cases decided under the repealed section, 
although the writing owing to some defect does not fulfil the 


1, (1921) L.R. 48 LA. 335: I.L.R. 49 Cal. 203 at 214 (P.C.). 
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requirements of S. 20, it may nevertheless as‘an acknowledg- 
ment of liability operate to save the claim under S. 19. 
Although the respondents are not represented, Mr. P. R. Vasu- 
deva Aiyar, the petitioner’s Counsel, has very fairly referred 
me to the relevant cases on the point (See Ramakrishna Chetty 
v. Vewkatasubbiah Chettyl. Having regard to the terms of 
the endorsement in question, I must hold that it contains a 
‘sufficient acknowledgment of the plaintiffs’ right to the balance 
of theamount due. Therefore, although, as I have said, the 
reason given by the Full Bench is wrong, I must uphold its 
decision. 

In the result, the Civil Revision Petition fails and is 
dismissed. 

K. G Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 





PRESENT :—MR. JUSTICE eu AND MR. Justice 


BUTLER. i 
Vedavathi (alias) Lakshmi Amma ..; Appellani* (Peti- 
v. tioner) 
S. Sadasiva Rao and another .. Respondents (Respon- 
denis). 


Proce Insolvency Act (V of 1920)—Proof of debt—Rejection by 
Official Receiver—Appeal — Limitation—Starting point—Notice not sent to 
party as per Rules—If bostpones period. 


An order passed by the Official Receiver rejecting proof of a debt is 
complete and appealable even before notice is issued to the party; and when 
the party aggrieved is apprised of the order, time will run. The fact that no 
formal notice is sent to the party as required by the rules framed under the 
Act is immaterial. 


. Appeal against the order of the District Court of South 
Kanara, dated the 28th October, 1930, and made in Original 
Petition No. 71 of 1930. l 

K. Srinivasa Rao. for appellant. 

K. P. Sarvathama Rao for respondents. | : 

The judgment of the Court wasdelivered by 

Jackson, J—In this case the appellant knew of the order 
passed by the Official Receiver rejecting the proof of her debt 
in 1926 by 1927 and did not appeal till 1930. She argues that 
her knowledge was immaterial sO. long as formal notice was 





1. (1914) 17 M. L. T. 139. 
-* A. A. O. No. 292 of 1931. . 14th March, .1934, 
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-nòt conveyed to her, under this: Court’s rules: None of the 
-cases cited before us go so far as this; cf. Swaminathan v. 
-Latchmanani and Secretary of State for India in Council v. 
Gopisetti Narayanasami Naidu2. And it is clear from the 
dictum of Blackburn, J., quoted on page 506 than an order is 
complete and appealable before notice is issued. When an 
order has been duly issued, and a party is apprised of that 
order, time wall run, even though it is directed that a notice of 
-aan order shall be sent. . 
- The appeal is dismissed with costs. 
K. C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusticE PanpRANG Row. 





another .. Petitioners» (Respondent- 
gece, Ge Appellant-Plaintiff) 
Sammangi Gangamma and : 
~ another Be .. Respondents (Petitioners-. 


Respondents-Defendants). 


Civil Procedure Code (V.of 1908), S.151—Appeal—Pronouncement of 
judgment before fully hearing parties — Court under mistake — Power to 
rectify mistake. ’ 

When a Court has, without fully hearing the parties to an appeal, pro- 
nounced judgment under the mistaken impression that both parties had been 
fully heard, it has ample inherent power, on discovery of the mistake, to 
vacate the judgment and rehear the appeal. Itis a duty which the Court has 


ito perform ex debito justitiae in order to satisfy its judicial conscience. 


Petition under Ss. 115 of Act.V of 1908 and 107 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of East Godavari at Rajamundry, 
dated 30th August, 1933 in LA. No. 421 of 1933 in A.S. No. 
129 of 1930 preferred against the decree of the Court of the 
Subordinate Judge of Cocanada in O.S. No. 10 of 1926. 

P. Somasundaram for petitioners. 

D. Suryaprakasa Rao for respondents. 

. The Court delivered the following 


JuDGMENT.—The District Judge of East Godavari heard 
arguments in A. S. No. 129 of 1930 on his file on SA, 28th 





1. (1929) LL.R. 53 Mad. 491: 59 M.L.J. 585. 
2. (1910) LL.R. 34 Mad. 151. 
3. «OR, P, No. 1422 of 1933, - 3rd April, 1934. 
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and 29th March, 1933, a reference was thereupon made to the 
Deputy Tahsildar, Pithapuram, about the value of the. -suit 
properties and on receipt of his report ‘the appeal was posted 
for hearing regarding the question of Court-fee to 21st July, 
1933 and orders were reserved. On 14¢ th “August, 1933, the 
District Judge pronounced judgment allowing the appeal with 
costs. “The very: next day the respondents applied “under 
S. 151, ‘Civil Procedure Code, to vacate the jtidgment’ and 
rehear the appeal on the ground that judgment had been.given 
without hearing their Counsel fully.- The learned District 
Judge in his order, dated 30th August, 1933, allowed the 
application on the ground that he had given judgment under 


the mistaken impression that the appeal had been fully heard. 


It is Contended in revision that the learned District Judge 
had no power to allow the application. There is no specific 


provision in the Code of Civil Procedure which prescribes the , 


procediire to be followed by a Court when it discovers-that 
judgment has been pronounced by it under the mistaken 
belief that both parties had been fully heard, and in the 
absence of such specific provision the Court must necessarily 
have recourse to its inherent powers in order to remedy the 
mistake. It is a duty which the Court has to perform’ ex 
debito justitiae in order to satisfy its judicial conscience. it 
is with the object of enabling Courts to perform their duties 
in contingencies of this kind, i.e., when their mistakes have 
led to injustice, that their inherent powers are: preserved intact 
by S. 151 of the Code of Civil Procedure. I am therefore of 
opinion that the District Judge had inherent power to allow 
the ‘application made to him BY the Ki b and was pent 
in exercising it. 

The revision petition | must” theréfore fail, and it is 
dismissed with costs. aa f ; 

K.C. _ f Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE: AT MADRAS. 

PRESENT ;— MR. JUSTICE VENKATASUBBA Rao. 

Paparaju Veeraraghavayya ` .. Petitioner* (Petitioner) 


| . 


Kilaru Kamala Devi and others .. ` Respondents (Plaintiffs). 
Civil Procedure Code (V of 1908), O..21, Rr. 59 and 60—Transfer of 
Property Act (IV of 1882), Ss. 40 and 54—Contract for sale of an immovable 








*C. R. Ps. Nos. 788 and 841 of 1934. ass < Jêth Desember; 1934, 
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property belonging to debtor—Creditor attaching before judgment same pro- 


perties—Purchaser'in bursnance of the aareement putting in a claim petition 
—Whether purchaser's rights will prevail against the attaching creditor. 


The ‘interest’ referred to in R. 59, O. 21, Civil Procedure Code is not 
necessarily an interest in land in the sense that exnression is used in S. 54, 
Transfer of Property Act. The Civil Procedure Code and the Transfer of 
Property Act are not in pari materia and there is no reason to suppose that it 
was within the contemplation of the legislature that the interest referred to 
in O. 21. R. 59 should exclnde all rights which are not interests in land. On 
the contrarv O. 21, R. 60, Civil Procedure Code shows beyond a possibility of 
doubt that the word ‘interest’ is used in a wider sense. A party in whose 
favour there is a contract of sale. can enforce specific performance of that 
contract agairist a transferee with notice. The illustration to S.40 of the 
Transfer of Property Act indicates that the rights of the purchaser will 
prevail against the claims enforceable under the attachment. 


Where two days prior to the attachment of a debtor’s properties before 
judgment, a contract for sale of the properties belonging to the debtor was 
entered into hetween the debtor (vendor) and the petitioner (purchaser) and 
a portion of the purchase money was paid.on the day of the contract for sale, 
but subsequently on learning of the attachment before judgment the peti- 
tioner put in a claim petition and devosited the halance of the purchase and 
completed the sale and the lower Court held disallowing the claim of the 
purchaser in view of the decree-holder’s attachment prevailing, 


Held, that what was and could be attached by the creditor, was the right, 
title and interest of his debtor at the date of attachment and that right was 
to the unpaid balance of the purchase money and the attachment therefore 
would hold good to the extent of the balance. But as the purchaser had 
freed himself here from all liability by depositing in Court even the balance 
of the ` purchase money, his right to the property purchased could. not be 
affected by- the attachment. 


Venkata Reddi v. Yellappa Chetty, (1916) 5 L.W. 234, relied on. 

Taraknath Mukerji v. Sanatkumar Mukerji, (1929) 1. L. R. 57 Cal. 274 
dissented from. l 
Petitions under S. 115, Civil Procedure Code (V of 1908) 
and S. 107 of the Government of India Act praying the High 
Court to revise the orders of the District Munsiff of Bezwada, 
dated 17th October, 1933, and 10th February, 1934, in C.M.P. 
Nos. 1739 of 1933 and 2934 of 1933 in O.S. No. 251 of 1933. 


M. S. Ramachandra Rao for petitioner. 
A. Lakshmayya for respondent. 
The Court delivered the following 


. JUDGMENT.—The question that is raised may be stated 
mue: The purchase was subsequent to the attachment but the 
agreement in pursuance of which the purchase was made, was 
prior to the attachment.. -Does the purchase prevail or not 
against.the attachment? fired Ba Kg aaa lala 
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The suit in question was filed on the 22nd April, 1933, the 
application for attachment before judgment was made on the 
22nd June; the attdchment was ordered on the 24th June and 
effected on.the 13th July. On the 20th June, that is, two days 
prior to the application for attachment, the defendants executed 
an agre€ment in favour of the petitioner agreeing to sell him 
the property. Relying on this agreement, the petitioner put in 
a claim petition on the 22nd August and the District Münsif, 


finding the agreement proved, adeh tollowmne order ‘on 
17th October, 1933: `> 


“ Attachment will continue subject to the ‘rights of the padine under 
the agreement, dated 20th June, 1933.” 

The ‘claimant can take no exception to this order, as it 
upholds’ stich right as he possessed at the time and it follows 
that C. R. P. No. 788 of 1934 filed impugning that 'ordér fails 
and it is accordingly dismissed but without costs. It is the 
second order to which I shall presently ere that has seriously 
prejudiced the claimant. 


To resume the narrative, the price . settled for, the property 
was.Rs. 1, 566, out of which the petitioner paid to the vendors 
on the date of the agreement Rs. 700. . On the 9th November, 
1933, the sale was completed, .the defendants executing the 
sale deed on that date.. The petitioner then. put in a second 
claim petition on the 19th December depositing into Court 
Rs. 800, the balance of the price payable, the registration and 
stamp charges having amounted to Rs. 66. The lower. Court 
made an order disallowing the claim, the correctness of which 
is questioned in C. R, P. No. 841 of 1934. This second order 
is, in my opinion, clearly wrong and must be-set aside. 


Under S. 40 of the Transfer of Property Act (as amended 
by Act of 1929) a purchaser under a contract of sale of land 
is entitled to the benefit of an obligation arising out of. that 
contract and it provides that that obligation may be enforced 
inter alia against a transferee with notice. S. 91 of the Trusts 
Act recognisés this principle and declares that a transferee with 
notice of an existing contract, of which specific performance 
can be enforced, must hold the property for the benefit of the 

"party to the contract, to the extent necessary to give effect to. 
it. Thus it will be seen that a purchaser under a contract 
of sale of land possesses a well defined right,-which though not 
amounting to an interest in immoveable property, is annexed, 
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in the words of S. 40, to the ownership of such property. S. 54 
of the Transfer of Property.Act says no ‘doubt that.acontract 
of sale does Bot create an interest in land, but in virtue of the 
provisions I have referred to, it creates an obligation of a 
fiduciary character and. is in the ‘nature of a trust. The 
question then. is, whether by reason of the Civil Pfoceduré 
Code any rights aceruing undet an attachment can override 
the right‘above referred to of a purchaser under a “contract of 
sale. In Venkata Reddiv. Vellappa Chetty}, A and B entered 
into a contract that B’s property should be sold to A. Subse- 
quently C, B’s creditor, attached it in execution of a decree he 
had obtained against B. Soon after the attachment 4 ‘had 


„the property duly conveyed to him by B. It was held that 4 


was entitled to the property as against C: The learried Judges, 
referring to.the provisions of‘ the Civil’ Procedure ‘Code, 
observe that the question of substantive right cannot be decided 
by a literal construction of the-rules relating to procedure. I 
am prepared to go further, for it seems to’ me'that there is 
nothing in the Code which militates against, .or is inconsistent 
with, the right which a purchaser. possesses under the substan- 
tive law. O. 38, R. 10 saves expressly in the case of an 
attachment before judgment, rights existing prior .to. the 
attachment of persons not parties to the suit. Though there is 
no similar provision dealing in terms with attachments in due 
course of execution, it, can hardly be suggested that a different 
principle applies. Indeed, O. 38, R. 8, specifically provides 
that claims preferred to property attached before judgment 
shall he investigated i in the.same manner as claims to property 
Attached in execution of decrees. ` But then it .is argued that 
under O. 21, R. 59 the claimant is bound to show that at the 
date of the attachment he had some interest ‘in’ the property 
attached, which interest, it is contended, means an estate in 
larid.. I cannot agree that the interest referred to in this rule 
is necessarily an interest in land in the sense that expression is 
used in S. 54 of the Transfer of Property Act. The Civil 
Procedure Code and the Transfer of Properiy Act are not in 
pari materia and there is no reason to suppose that it was 
within the contemplation of the legislature that the interest 
referred to in O. 21, R. 59 should exclude all rights. which-are 
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mot interests in:land. On the contrary; the very next tule 
-shows beyond a possibility of doubt, that the word ‘interest’ is 
used in a wider sense—for, that rule provides inter alia that 
the property shall be released from attachment if the Court is 
satisfied that though it was in the possession of the judgment- 
debtor,ehe held it not on his own account but im trust fot 
some other person (O. 21, R. 60). A party in whose favour 
there is a contract of sale, can enforce specific performance of 
that cêntract as stated above against a transferee with notice. 
‘The illustration to S. 40 of the Transfer of Property ‘Act rung 
thus: 

- 4 ‘contracts to sell Sultanporeto B. While the contract: is still ‘in fore 
he sells Sultanpore to C, who has notice of the contract. B may enforce the 
contract against C to the same extent as against 41.” ; 

- In the face of this, it seems anreascaable to hold, that the 
rights of the purchaser will not prevail against the claims 
enforceable under the attachment. In support of the opposite 
view in Taraknath Mukerji v. Sanatkumar} is: relied upon. 
Even that case shows how very illusory the so-called right in 
accruing under the attachment is; for Cuming, J. . is constrained 
to observe: i 


“ It might be that asa result of the obligation or agreement Mukerji 
(the party in whose favour the agreement to sell had been made) might be 
able to go to the persou who had purchased the property at an execution 
sale and ask that he should perform the contract for sale.” 


In other words, to take a concrete case, if the purchaser 


under the contract of sale had before the attachment paid half 
the purchase-money, he could compel the person, who purchased 


the property at the execution sale, to convey the property -back. 


to him.on receiving the remaining moiety only of the purchase- 
money. In effect, this amounts to saying that the so-called 
superior right of the purchaser at the execution sale is unreal 
and illusory.’ Nor does S. 64 of the Civil Procedure Code, 
which says that where an attachment has been made, a private 
transfer of property shall be void as against the claims 
enforceable under the attachment, present, in my opinion, any 
real difficulty. As pointed out in Madan Mohan Dey v. Rebati 
Mohan Podder2, S. 64 could not have been intended to invali- 
date ARNE coming into existence in pursuance of the 
obligeHos areng pronouns to oe aftachment: In that case it 





1. (1929) LL.R. 57 Cal. 274, 
2. (1915) 21 C.W.N. 158: 23 C.L.J. 115, -` 


Vestas a 
“raghavayya 
v.. 


Kamala 
“Devi. 


Veera- 
raghavayya 
= af 


Kamala 
- Devi. 


7? tik MARAS LAW jotikNat Ribokts: ---[vob. 


was held that a conveyance of a property éxecuted after its 
attachment in pursuance of a contract dated before the attach- 
ment, should prevail. There, no doubt, the conveyance was 


_ not a private transfer but was obtained under a decree for 


specific performance, but the decision does not turn upon any 


‘such point. This case in Madan Mohan Dey v. Rebats Mohan 


Podder! has been followed by a Bench of the Madras High 
Court in Venkata Reddi v. Yellappa Chetty? and, in my 
opinion, gives effect to the correct principle." Cuming, J., one 
of the two learned Judges who decided in Taraknath Mukerji 
v. Sanatkumar8 differs from it and Mulla in his commentary 


on S. 40 of the Transfer of Property Act.seems to agree with 


that learned Judge. I-must, with great respect, express my 
dissent from the view of Cuming, J., and hold, that the 


` purchase prevails over the attachment. As the learned Judges 


observe in Venkata Reddi v. Yellappa Chetty2: 


“Tt does not seem to be sound sense that when a creditor attaches 
property which is subject to a particular obligation, he should be able to 
override it,” ` 


What was and could be attached by the creditor, was the 
right, title and interest of his debtor at the date of the attach- 
ment and that right as to the unpaid balance of the purchase- 


"money, and the attachment therefore holds good to the extent 


of that balance. In the present case the purchaser by paying 
into Court Rs. 800 the unpaid balance, has freed himself 


from all further liability and the attachment. subsists as 


against that amount. I understand that the petitioner has 


drawn this amount from the Court undertaking to bring it 
-back, and his counsel repeats the undertaking in this Court. 


In the result, the lower Court’s order is set aside and-the 
Civil Revision Petition is allowed with costs. i 


K. C. ' l Petition allowed. 


e E E E E a a a REI ET 
1. (1915) 21 C.W.N.158: 23 C.L.J. 115. 
2, (1916) 5 L.W. 234. 3. (1929) ILL.R, 57 Cal..274, 


~ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice VENKATASUBBA Rao. ` 


N. A. M. Appasami Pillai ©.. Petitioner* (Plaintiff) 
Morangam Muthirian and another .. Respondents (Defend- 
ants). 


Limitation Act (IK of 1908), Ss. 19 and 20—Debtor making payment 
accompanied by a letéer stating that payment was in full di$charge—Balance 
in fact Femaining—Whether payment could be considered as an admission of 
the right in the creditor to the balance—Past liability unaccompanied by a 
statement of discharge—Whether can be interpreted as admission of subsist- 
ing Liability—Inference to be drawn from the entire circumstances. 

If a debtor makes a part-payment unaccompanied by an express 
denial or repudiation, an admission of a right in the payee for the balance of 
the debt may beinferred. But where without there being a bare naked 
payment the debtor expressly states ina letter-that the payment is in full 
discharge, far from its amounting to an admission of right in the creditor to 
the balance there is an unequivocal denial of it. Sucha payment will not 
have the effect under S. 20 of the Limitation Act of removing the patatari 
bar. 

Harlock v. Ashberry, (1882) 19 Ch. D. 539 (C.A.), applied. 

The opinion to the contrary in Mitra’s Limitation Act, Vol. I, p. 416, not 
approved. ; `~ 

There is no rule of law thatan admission of a past liability unaccom- 
panied by an allegation of discharge should in all cases be interpreted as an 
admission of a subsisting liability. The question in each case is, is it a proper 
inference to draw from the facts and circumstances that the debtor intended 
to make an admission that on the date it was made the debt was existing. 


Kandaswami Reddi v. Suppammal, (1921) LL.R. 45 Mad. 443: 42 M.L. J. 


268; The Official Assignee of Madras v. Subramania Aiyar, (1923) 46 M.L.J. 1 


and Shaik Mira Sahib v. Shaik Nainar Lubbay Maracayar, (1913) 25 M.L.J. 
259 at 262, referred to.” 


Petition under S. 25 of Act IX of 1887, praying the 
High Court to revise the decree of the Court of Small Causes 
at Trichinopoly in S.C.S. No. 2836 of 1930, dated the 17th “ay 
of July, 1931. 

K. Rajah Aiyar and B. R. Sethuraman ii petitioner. 

S. Thyagaraja Aiyar amicus curiæ. ; 

“The Court delivered the following 

JUDGMENT.,—The questions that arise are, first, whether 
the payment relied upon by the plaintiff has the effect of. 
preventing the bar of limitation; secondly, in the alternative, 
whether there is such an acknowledgment of liability as is 
sufficient for that purpose. 








*C, R. P. No. 1659 of 1931, l 31st October, 1934, 
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The plaintiff, alleging that a certain sum was due to him, 
has filed the suit. The defendant pleads that there was a 
mediation at which an amount smaller than the sum claimed, 
was fixed as due by him and that he paid the sum so fixed in 
full discharge of the plaintiff’s claim. The plaintiff contends 
that his suit is not barred as it has been brought withir?3 years 
from the date of the payment. The defendant wrote a letter 
mentioning tHe fact of the payment and the plaintiff’s further 
contention is, that it contains a sufficient acknowledgment. 
The lower Court has found on the issues of fact, that the 
defendant has failed to prove that there was a mediation and 
that on the date of the payment there was still a balance due. 


i Inthe letter in question, the defendant, alleging she media- 
tion, states expressly that beyond the amount he is remitting, 
no further,sum is due; in other words, that the payment is in 
full discharge of the debt. Does such a payment have the 
effect under S. 20 of the Limitation Act of removing the 
statutory bar? This turns upon the view to be taken of the 
nature of the part-payment referred to in that Section. It is 
enacted that a part-payment saves the Statute, upon the 
principle that it implies an admission of right and an acknow- 
ledgment of liability? The plaintiff contends that the section 
does not require that the payment should be one from which 
an acknowledgment could be inferred, and for that contention 
he finds support in the fact that in the case of part-payment of 
the principal, the section does not say that it should be made 
as such, the omission being significant as those words accur in 
connection with the payment of interest. But I think it must 
be regarded as a fundamental principle that the Statute is not 
checked, unless the part-payment is made as an admission of 
a right in the recipient to the balance of the debt; in other 
words, the payment must be such as to amount to an acknow- 
ledgment of liability. In English law a part-payment 
accompanied by a denial of the debt is not sufficient; it is 
said that the principle on which a part-payment saves the 
Statute is, that it admits a larger debt to be due at the time of 
the. part-payment, in other words, that it Tecognises or affirms 
the indebtedness. It would no doubt be unsafe to construe or 
give effect to the provisions of an Indian Statute in the light 
of the English principles; but the English Judges have pointed 
out that it is a principle applicable to -part-payment under all 


kana A 
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Statutes of limitations, that it must be made as an ‘admission 
of right: this is thus a principle of universal’ application and 
does not depend for its validity upon the wording of.a.parti- 
cular enactment. If a debtor makes a payment which, the 
evidence discloses is only in part, there being nothing in the 
circumstances to show that he was unwilling to treat itas 
part-payment, the Court may, and does very properly infer 
that the payment, implies an admission of a right in the payee, 
to the balance of the debt. Thus from “a part-payment 
unaccompanied by an express denial .or repudiation, an 
admission of right may be inferred. But where, without 
there being a bare naked payment, the debtor expressly states 
that the payment is in full discharge, in such a case, far from 
its amounting to an admission of right, there is an unequivo- 
cal denial of it. 


_ In Harlock v. Ashberry! it was held that a payment to 
come within Ss. 2 and 24 of 3 and 4 Will. 4 c. 27 and conse 
quently within the supplementary enactment of 1 Vict. c. 28, 
must be one made bythe mortgagor or some person bound'to 
pay on his behalf. Holker, L-J. refers to the payment in 
questiori as one énforced against a tenant by the mortgagee 
and says that it catinot amount to a payment within the mean- 
ing of the section. For that the reason is thus stated : 

Li What I have always understood to be the principle of the- enactments 
and my view seems to be affirmed by the decision in Chinnery v. Evans? is, 
that the payment is toamount to an ‘acknowledgment, and if that is so, it 


cannot be said by any possibility that the payment in this case was a payment 
amounting to an acknowledgment. ” 


That is to say, a payment made by a tenant does not 
imply an admission by the mortgagor of the mortgagee’s right 
and such a payment therefore has not the effect of preventing 
the bar of limitation. Brett, L.J. also declares that the reason, 
for not accepting the payment as valid is, that in all statutes 
of Limitations the principle on which they are founded . is, 
that in those cases in which a payment is allowed to take the 
case out of the operation of the Statute of Limitations, it must 
be such.a payment as amounts to -an acknowledgment of 
liability. Jessel, M.R. makes an observation to the’ same 
effect. It would be, as I have said, unsafe ‘to construe the 
provisions of the Indian Limitation Act in the light of.the 


1. (1882) 19 Ch, D..539 (GA). © 22: (1864) TLH.L.C. 115: 1E R, 1274, 
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Common Law doctrine as to part-payment; but as the learned 
Lord Justices point out, the principle I have referred to under- 
lies all Statutes of Limitations and is of universal applications. 
Further the decision is' valuable from another point of view. 
In the English Statute there construed, as in the Indian 
Limitation Act, what takes the case out of the Statute isa 
bare payment and nothing is said about its involving an 
admission of liability. That decision therefore I regard, 
apart from the principles enunciated there, as an authofity on 
the construction of our Act. See also Taylor v. Hollardt. In 
Brajendra Kishore Roy Chowdhury v. Hindustan Co-operative 
Insurance Society, Ltd.,2 both Sanderson, C.J. and Mookerjee, 
J., refer to the principle that a part-payment keeps alive a 
debt, as it involvés an admission of the right (pp. 991 and 
1000). In Sakharam Manchand v. Keval Padamsi3 the 
learned Judges, while holding that certain payments saved the 
claim, point out that those were not intended to be made in 
full satisfaction (p. 396). Rustomji in his work on Limitation 
takes the view that I have here expressed. 


In S. 20 in the case of payment of interest, both debt and 
legacy are mentioned, whereas the legacy is left out where the 
section deals with part-payment. Mitra thinks that the reason 
for this distinction is, that under the law a legacy is not 
necessarily payable in full and a payment therefore of a part 
of the legacy by the executor does not involve the admission 
on his part that a larger amount is payable (Mitra on Limita- 
tion, Vol, I, 6th Edn., page 413). There is in this passage a 
recognition of the principle to which I have adverted, although 
I must say that Mitra goes on to observe: 


~ “«Tt would seem that under S. 20... er , . the creditor would be entitled 
to a fresh period of limitation, although the debtor intended the payment as’ 
a payment of the whole debt in full (p. 416).” 

This remark is inconsistent with his earlier observation, 
and for my part, I am prepared to hold that the principle laid 
down by the Lord Justices in Harlock v. Ashberry4 applies. 


Then remains the second point, is the acknowledgment 
contained in the letter in question sufficient? + What the 
< 1. -(1902) 1 K.B. 676. * 2, (1917) LL.R. 44 Cal. 978. 
ea eae tap oe 3. (1919) LL.R. 44 Bom. 392. 

a "4. (1882) L.R. 19 Ch. D. 539 (GA... 
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defendant asserts there is in effect: 


“There was on my parta past liability for alarger sum, But owing to 
certain claims I made, the mediators fixed my debt at a reduced amount. For 
that sum alone I am liable, which I am remitting.” 


In regard’ to the original debt there is no more than a’ bare 
recital of a past, event. The real question is, can the whole 
statement taken together be construed as an admission” ‘of 
subsisting liability? Far from there being an admission, there 
was a flistinct assertion, amounting to a denial of the original 
amount being due. It has been held that there is no rule of 
law that an admission of a past liability unaccompanied by an 
allegation of discharge should in all cases be interpreted as an 
admission of subsisting liability. The question in each case. is, 
is it a proper inference to draw from the facts and circumstan- 
ces, that the debtor intended to make an admission that on the 
date it was made, the debt was existing? In Kandaswami Reddi 
v. Suppammall and The Official Assignee of Madras v. Subra- 
mania Aiyar2. This is a stronger case; the debtor has not to 
rely upon a mere negative act, namely, the absence of an 
allegation that the debt has since become discharged, but there 
is a positive assertion that the original liability has since 
ceased. A statement such as: 

“I owed you six months ago Rs. 100, but to-day I owe you only Rs, 50” 
cannot by any stretch of language be construed as an 
admission that the amount due on the date it was made, was 
Rs. 100. (See the observations of White, C.J., in Shaik Mira 
Sahib v. Shaik Nainar Lubbay Maracayar.8 


The Lower Court has rightly dismissed the plaintiff's suit 
and the Civil Revision Petition is dismissed. Mr. S. Tyaga- 
raja Aiyar, being unable owing to some difficulty to appear 
for the respondents, has argued the case as amicus curiae and I 
must express my obligation to him. I make no order as to 
‘costs as the respondents are unrepresented. 


K. C. | | Petition dismissed. 





1, (1921) LL.R. 45 Mad: 443: 42 M.L.J. 268. oye oe 
2, (1923) 46 M.L.J. 1. 3. (1913) 25 M.L.J. 259 at 262, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT:—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
CORNISH. 


The- Official Receiver of Kistna., Appellants (Petitioner) 
v. ; ia Bey 
The Tape Bank of india and -e l 
„others - - .. Respondents (Respon- 

ae e ~. dents). 


| Chil Procedure Code (V of 1908), S. 2 (11)—Official Receiver whether. 
‘legal representative’—Petition by Official Receiver claiming some property 
attached by a creditor—Claim or objection was in substance one under O. 21; 
R58, Civil Procedure Code—Hence not appealable. 

_ „By S. 2 (11) of the Civil Procedure Code a ‘legal representative’ ‘is 
defined as meaning a person who in law represents the estate of a deceased 
person. By virtue of the definition, an Official Assignee or Regeiver of an 
insolvent would not be his legal representative for the purposes of O. 21, R. 
22, though under the rules framed by the High Court the Court requirés that 
a notice under O. 21, R. 22, should be given to the Official Assignee or 
Receiver. 

Where an Official Receiver of an insolvent’s estate applicd to the ene 
praying a certain property of the insolvents attached and brought to’sale by 
a creditor should be released from the attachment and that the sale should 
be Stayed or that. ihe sale proceeds should be deposited in Court pending 
determination of the question, who was entitled to them, and the Court: 
dismissed it, on an appeal by the Official Receiver against that order. . 


“>: Held, that it was necessary to look into the substance ‘of the petition of 
the Official Receiver and since it was clear that in reality he was making a 
claim or objection under O. 21, R. 58, the order made was not appealable. 

< Appeal against the order of the Court of the Subordinate 
Judge of Bezwada, dated 26th April, 1932, and made in E. A: 
No. 334 of 1932 i in E.P. No. 120 of 1931 in O.S. No. 28 of 
1931. ` 
a P. 5 atyanarayana Rao for Apel 

| O. T. G. Nambiar instructed by 

. Morseby and Thomas for respondents. ; 
The judgment of the Court was delivered by 
Cornish, J.—The appellant is the Official Receiver of 
Ristna, and as such the Receiver in the insolvency of the 
2nd and 3rd respondents to this appeal. The Ist respondent, 
the Imperial Bank of India, obtained a money decree against 
the two other respondents and against the 4th respondent, a 
son of the 3rd-respondent, in respect of his share in the joint 
family property. This decree was obtained in March, 1931. 





* Cs MaA: NG, 419 of 19325 "48th September, 1934, 
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“The 2nd and 3rd respondents were respectively adjudicat« 
ed insolvents on 12th September, 1931 and 11th January, 1932. 
~ +The Bank had attached the property of the two insolvents 
and the share of the 4th respondent before judgment. This 
statement could not, of course, operate to prevent the vesting 
‘of the “insolvents’ property in the Official Recéiver ‘on’ their 
later insolvency Raghunath Das v. Sundar Das Kheiril. 

The Bank subsequently took steps to bring the Ath res- 
pondent’ s share in the Property to sale. Objection: was made 
by the Official Receiver in a petition, dated 19th April, 1932. 
In this petition he alleged that on 4th March, 1932, he‘had 
come to know from information given by some of the creditors 
that the property which the Bank was going to sell was the 
self-acquited property of the 2nd and 3rd respondents and 
another man, and, consequently, property in which. the 4th 
respondent had no right or share. The petition prayed that 
the property should be released from the’attachment and;that 
the Bank’s sale should be stayed, or, in the alternative, that 
the sale proceeds should be deposited in Court pending: the 
determination of the question of who was entitled to them. . 

The Court dismissed tlie petition. The Judge seems to 
have thought that there had been some undue delay in bringing 
the petition. But the-ground of his decision was that -no 
reason had been shown why the Bank should suffer further 
expense by having the sale postponed. It is from this orur 
that the Official Receiver has appealed. 

-~ Mr. Nambiar on behalf of the Bank has taken ihe iiai 
that the Official Receiver’s petition is not maintainable as-an 
application under S. 47, Civil Procedure Code in as much as 
the Official Receiver is not a “ representative” within. that 
section. He contends that, the only footing on which the 
petition can stand is as-a claim or objection under O. 21, R.. 58 
and an order made under this last mentioned rule is, undoubted- 
ly not appealable. a. 

‘The Receiver or assignee in Seca a may y be: ive some 
purposes the representative of the insolvent. In Raghunath 
Das v. Sundar Das Khetri1 their Lordships .of the Judicial, 
Committee held that the failure of the judgment creditors to 
Serve a notice under S. 248 of the 1882 Code (now represented 
by O. 21, R, 22.0f the, 1908 Code) on the Official Assignee as 
the legal representative. of the insolvent judgment-debtor 


1. (1914) LR, 41 LA. 251: LLR. 42 Cal. 72: 27 M.L.J. 150 (B.C). 
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rendered the sale in execution of ‘the decree inopetative. That 
was a decision that the Official Assignee was the legal represén- 
tative of the insolvent for the purpose of proceedings in 
execution under S. 248. There was, however, no definition of 
‘legal representative’ in the 1882 Code." Now, by S. 2, Cl. (it) 
of the 1908 Code, a “legal representative” is defined as fheaning 
a person who in law represents the estate of a deceased person: 
By virtue of the new definition, therefore, the, Official Assignee 
or Receiver of an insolvent would not be his legal représenta- 
tive for the purpose of O. 21, R. 22, though a Rule of this 
High Court requires that a notice under O. 21, R. 22 shall be 
given to the Official Assignee or Receiver. 

The principle to be derived from’ the cases (See: Kasi 
Prasad v. Millert,.C. E. Grey, Official Assignee.v. Hazari Lal2, 
Sardarmal v. Aranvayal Sabhapathy3, The Official Assignee at 
Madras v. Aiju Dikshithar4 and Mohitosh Dutta v. Rai Satish 
Chowdra Chowdhuri Bahadur’, appears to be that the question 
whether an Official Assignee or Receiver is “a “representative” 
depends on the true character of his proceedings. If his 
application is to stay an execution sale of property or to release 
property from an attachment on the ground that the property 
in question is property of the insolvent which has become 
vested in him, the authorities above cited show that he is not 
to be regarded as acting in a representative capacity.: S. 47 


` has then no application, because the Official Receiver is exer- 


cising his right as Receiver to recover property which is vested 
in him'and‘is not pursuing a claim as a representative of a 
party to the suit in which the decree was made. 

In the present case the Official Receiver’s petition - is 
headed as brought 1 under S. 47 and ©. 21, R. 58 of the Civil 
Procedure Code and Ss. 4,5 and: 92 of the Provincial Insol- 
vency Act. But it is necessary to look at the substance of the 
petition: Itis clear from paragraph 4 of the petition that in 
reality he is making a claim or objection under O. 21, R: 58. 
In these circumstances, we must hold that the order made on 
the petition is not appealable ane that this appeal must be 
dismissed with costs. 





ah K. C. . 3 ee Appeal dismissed. 
ES > = 

` (1885) LLR, 7 All, 752. “2 (1908) LL.R. 30 All, 486, . 
4 5 b ak LL.R; 21 Bom. 205. 4. ` (1925)-48 M.L]. 530, 


5, (1931) 35 C. W. N. 971, 
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[FULL BENCH.] : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SırR Horace Owen Compton BEASLEY, Kt., 
Chief Justice, MR. Justice VARADACHARIAR AND Mr. JAS 
Kine. 


Venkatarama Reddiar and another .. Appellants (Plain- 
; v. | tiffs 1 and 2) 
Valli Akkal and others .. ` Respondents (Defen- 


dants and 3rd Plaintiff). 


Civil Procedure Code (V of 1908), S.60—Debt due under promissory 
note—Judgment-debtor having beneficial interest—Liability to attachment by 
decree-holder—Negotiable Instruments Act (XXVI of 1881)—Special rules 
under—General law how far modified—Trusts Act dI of 1882), Ss. 63 and 64 
Applicability to promissory notes. 

The plaintiffs, who had obtained a money-decree against the first defend- 
ant, attempted in execulion to attach a promissory note executed by the 
second defendant in favour of the third defendant and endorsed by the 
latter to the fourth fefendant. The allegations in the plaint were that, with 
a view to defraud the plaintiffs of the amount due to them under their 
decree, the first, third and fourth defendants joined: together and got 
the promissory note executed by the second defendant in favour of 
the third defendant in respect of asum of money really dué by the 
second defendant to the first defendant and that in pursuance of the 
same fraudulent scheme the note was transferred fo the fourth 
defendant without any consideration. An application to attach the pro- 
missory.note was dismissed, on objection raised by the fourth defendant 
on the ground that the promissory note standing in his name or in the name 
of the third defendant could not be attached. The suit was then laid for a 
declaration that the promissory note was liable to be attached in execution of 
the decree obtained by the plaintiff against the first defendant. The suit 
having been dismissed by both the lower Courts the plaintiffs preferred a 
second appeal to the High Court. During the pendency of the Second 
Appeal the fourth defendant sued upon the promissory note and obtained a 
decree. The plaintiffs thereupon amended their plaint by seeking to attach 
the debt due under the promissory note, 


Held, that the suit for declaration as to the attachability of the debt due 
under the promissory note was maintainable. - 


Question as to attachability of “Promissory note standing in the name of 
a third party discussed. - 

- Per Varadachariar, J.—It is one thing to say that the promisor cannot, 
in a suit on the note, plead that somebody other than the payee is ‘the person 
entitled to sue, nor plead discharge by payment to the alleged real owner, and 
a wholly different thing to say that as between the payee named inthe docu- 
ment and persons other than the promisor there is any rule which precludes 
the admissibilityeof evidence showing that the payee was only abenamidar 
for another. The Negotiable Instruments Act lays down certain special 
presumptions and precludes certain. pleas being raised in particular circum- 
stances; but it will not be right to say that beyond the scope of such rules or 

-k S, A. No. 963 of 1929, k g “19th Sitemin 1934: 
ll 
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what may follow as necessary iniplications therefrom the applicability of the 


general principles. of law or the ordinary rules of evidence is excluded.. 
Aplea of benami is only a plea inthe nature ofa resulting trust dnd 
there is ‘nothing in the Negotiable Instruments Act which justifies ‘a payee, 
who is in the position of-a trustee, insisting that the beneficiary should be 
precluded from proving that he is only a trustee. 7 
_-- Appeal against the Decree of the Court of the Qubordi- 
nate Judge of Coimbatore in A. S. No. 192 of 1928 (A.S. 
No. 125 of* 1928,- District Court, Coimbatore) preferred 
against the decree of ‘the Court of the District Muñsif of 
Dharapuram i in O. S. No. 1663 of 1926. 


N.S ivaramakrishna Aiyar for T. M. Krishnaswami Aiyar 
for appellants. . 


T. P. Gopalakrishna Aiyar for respondents. 
The judgment of the Court was delivered by 


Varadachariar, J—The plaintiffs appeal against the 
decree dismissing their suit in limine. They had obtained a 
money-decree against the first defendant and in execution 
thereof they attempted to attach a promissory note, dated 23rd 
December, 1924, executed by the second defendant in- favour 
of the third defendant and endorsed by the third defendant to 
the fourth defendant. The allegations in the plaint were that, 
with a view to defraud the plaintiffs of the amount due to, 
them under their decree, the first, third and fourth defend-. 
ants joined together and got this promissory note executed by 
the secorid defendant in favour of the third defendant in. 
respect of a sum of money really due by the second defendant 
to the first and that in pursuance of the same fraudulent 
scheme the note was transferred to the fourth defendant with- 
out any -consideration. An application to attach this pro- 
missory note was dismissed, on objection raised by the fourth 
defendant, on the ground that the promissory note standirig in 
his name or in the name of the third defendant could not bé 
attached. This suit was. then laid for a declaration that ‘the 
promissory note is liable to be attached in execution, of the 
decree obtained by the plaintiffs against the first defendant.. 


| Issues 1, 4 and 5 were: argued - ‘as preliminary, i issues in ‘the 
Court ‘of ‘the. First Instance ‘and that Court held. that . the 
present. suit was one to obtain relief “on the basis of the 
promissory note and on the. promissory note alone”; ‘that 
neither the first defendant nor the second defendant ud þe 
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allowed to prove that the third defendant did not advance the 
amount for the promissory note or thathis endorsee the fourth 
defendant is not entitled to recover the amount due thereunder 
and that as the plaintiffs could have no higher rights than the 
first defendant, the suit must fail. On appeal, the Subordinate 
Judge, $n a very brief judgment, also held that it was not open 
to the plaintiffs to plead that the payee under the promissory 
note is not the fourth defendant but ROMEDO LY SENSE: ae 
this Sécond Appeal. 

The Judgments of the Courts below rest upon a misappre- 
hension of the observations in Subba Narayana Vathiyar v. 
Ramaswami Aiyar1 and similar cases. It is not right to say 
generally that tliat class of cases lays down that parol evidence 
is not admissible to ‘show that a note has been taken benami in 
the name of a person fot money advanced by another. It is 
one thing to say that the promisor cannot, in a suit on the 
note, plead that somebody other than the payee is the*person 
entitled to sue, nor plead discharge by payment to the alleged 
real owner, and a wholly different:thing to say that as between 
the payee named in the document and persons other: than the 
promisor there is any rule which precludes the admissibility of 
evidence showing that the payee was only a benamidar for 
another. The N egotiable Instruments Act lays down certain 
special rules of evidence and certain special presumptions and 
precludes certain pleas being raised in particular circumstances; 
but it will not be right to say that beyond the scope of such 
rules or what may follow as necessary implications therefrom, 
the applicability of the general principles of law or the 
ordinary rules of evidence is excluded. For instance, it may 
be noticed that in Ss. 120,121 and 122 of the Act, particular 
pleas are barred only in suits on negotiable instruments. In 
Ss. -118 and 119, certain presumptions are laid down with 
reference to negotiable instruments, and in Ss..43 and 44 
certain pleas, such as, absence of consideration, etc., are permit: 
ted to be raised between immediate parties but not as against 
other holders. By S.117 of the Evidence Act an acceptor of 
a bill of exchange is precluded from denying that the drawer 
had authority to draw such bill and to endorse it’ But beyond 
special rules.thus enacted, there is no reason .whatever. fot 
holding that. the ordinary principles of ' substantive law-or the 


"4, ` (1906) LL.R,30 Mad, 88: 16 M.L:J-508 (FB). | © 5 
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rules of evidence will not govern claims relating to negotiable 
instruments, especially where they arise not between the 
Promisor and the promisee or the drawer and the drawee but 
between the promisee or drawee on the one hand and a third 
person on the other. f 


It has often been recognised that a plea of benant is only 
a plea in the nature of resulting trust and there is nothing in 
the Negotiable Instruments Act which justifies a payee, who 
isin the position of a trustee, insisting that the beneficiary 
should be precluded from proving that he is only a trustee. 
The observations in Harikishore Barna v. Gura Mia Chau- 
dhury1 that the ‘property’ in the note is only in the person 
named as payee, does not affect this question atall. It is 
unnecessary in this case to express an opinion upon the conflict 
of views as to whether a person claiming to be the real owner, 
though not named as payee in a promissory note, can under 
any circumstances maintain a suit on the note against the 
promisor. (Cf. Surajman Prasad Misra v. Sadanand Misra, 
Ramalinga Prasad v. Bishwanath Prasad3 and Sewa Ram v. 
Hoti Lal4, and again Harikishore Barna v. Guru Mia Chau- 
dhury1.) The present suit is not really a suit of that kind. 


The analogy of the provisions of the Trusts Act clearly 
goes to show that a suit for a declaration that a person is only 
in the position of a trustee towards the plaintiffs, will lie even 
in the case of negotiable instruments. S.63 of the Trusts Act 
contains a general provision that where trust property comes 
into the hands of a third person inconsistently with the trust, 
the beneficiary may require him to admit formally or may 
institute a suit for a declaration that the property is comprised 
in the trust. S. 64 enacts certain exceptions to this rule, and 
in so doing, réfers specifically to negotiable instruments; and 
the exception in respect of negotiable instruments is confined 
to cases where the instrument is in the hands of a bona fide 
holder to whom it has passed in circulation. This clearly 
implies that if the transferee, even of a negotiable instrument 
from a trustee is not a bona fide holdér, the beneficiary is 
entitled to call upon him to admit that he is only a trustee or 
sue for a declaration to that effect. It may be that even upon 
getting ‘a.declaration to this effect, the beneficiary will not 








-+1 (1930) LE.R.58 Cal. 752, 2 (1932y LL.R. 11 Pat. 616,---~-- 
3, ALR. 1934 Pat.8..... o.. 4 (1930) LR. 53 All. 5 
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directly be able to sue upon the promissory note; but that does 
not mean that a declaration of this kind will be futile. Under 
other provisions of the Trusts Act, the beneficiary can sue for 
the execution of the trust by compelling the trustee to take the 
necessary steps and have a Receiver appointed in the course 
of sucleproceedings so that the Receiver may sue for the debt, 
or the beneficiary may also insist upon the trustee conveying 
the legal title to himself and after such transfere there will be 
no difficulty in his suing upon the promissory, note in his own 
name (Cf. Fletcher v. Fletcher1, Sharpe v. San Paulo Railway 
Co.2, and Ex parte Kearsley In re Genese?). The Trusts 
Act also recognises that the right of the beneficiary is capable 
of being transferred and that the transferee will have all the 
tights of the beneficiary as against the, trustee. (Cf. Ss. 56, 
58, 61 and 69 of the Trusts Act.) 


That the Negotiable Instruments Act should be understood 
with due .regard to its scope and purpose -and be not interpre- 
ted as affecting other branches or rules of law, has generally 
been recognised in this Court and even in suits upon Negotiable 
instruments rights and liabilities arising out of the debt which 
the negotiable instruments relate, have in several instances 
been . permitted to be enforced. The stricter view which 
Davies, J. was inclined to take in his dissenting Judgment in 
Krishna Aiyar v. Krishnaswami Atyar4 has not been followed. 
This again is a further indication that, except to the extent 
necessarily implied by the special provisions of the Negotiable 
Instruments Act, the operation of other rules of law is not to 
be excluded Shanmuganatha Chettiar v. Srinivasa Aiyars, 
Gopala Pillai v. Kothandarama Aiyar6, Ramanathan Chetti v. 
Katha Velan? and Subramania Aiyar v. Subban Chettiars, 
The present case itself affords an illustration of the deplorable 
consequences that must follow from any other view; because, 
if the fourth respondent’s contention is right, any judgment- 
debtor can practically defeat his creditors by lending his 
moneys to others and taking promissory notes in the names of 
his friends; and a decree-holder will have no means of getting 
1, (1844) 4 Hare, 67 at 78, 2. (1873) L.R.8 Ch. App. 597 at 610. 
3. (1886) L.R. 17 O.B.D. lat 37. 4. (1900) LL.R. 23 Mad. 597, 

_ 5, (1916) IL.R. 40 Mad. 727: 31 M.L.J. 138. : 
6. “A.I.R. 1934 Mad. 529. $ 


Sa A7, Hr 41 Mad. 353: 33 M.L.J, 627.7 0 7 7 
. 28, (1924) 21 L.W: 696, 
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at the funds thus lent. In answer to repeated questions from 
us, the fourth respondent’s learned Counsel could only say. that 
‘even a hardship of that kind ought not to induce us to lay 
down bad law. We are unable to believe that such was the 
policy of the Negotiable Instruments Act and there is no 
specific provision in the Act itself which compels us t@ accede 
to such a contention. 


As regards attachability, the matter seems. to us, to be 
placed beyond all doubt by the language of S. 60 of the Civil 
Procedure Code, Cl. 1 of which specifically refers ‘to the 
attachments of bills of exchange-and promissory notes and the 
concluding words are “whether the same be held in the name 
of the judgment- debtor or by any other. person | in trust for 
him or on his behalf”. There is nothing in the Negotiable 
Instruments Act which must be understood as practically 
‘making these concluding words meaningless in the case of 


attachment of negotiable instruments. It was asked (on behalf 


of the Respondent) what course could the attaching decree- 
holder adopt on the strength of an attachment in such’ cases 
and reference was made to a judgment of Curgenven, J., in 
Somu Naidu v. Sanyasayyal as showing that even if the 
promissory note should be attached and brought to sale in the 
present case and an endorsement obtained from Court, the 
‘Court-auction-purchaser will not be entitled to sue the promisor 
for the money. The judgment in that case has only proceeded 
upon a, consideration of the endorsement to be made by the 
executing Court and has not noticed the bearing of the provi- 
sions of the. Trusts Act under which the purchaser of the 
beneficiaries’ interest could call upon the trustee to convey the 
legal title to him. A similar situation was well known to thé 
English Law under which, prior to the Judicature Act, an 
assignee of a ‘chose.in action’ could not maintain a suit . for 
money in his own name and the Court of Chancery met the 
Situation by.compelling the. assignor to allow his name to be 
used in actions at law, on an indemnity against costs. We 
need not say more about that question in the present case, 
because by reason of events which have happened during. the 
‘pendency of the second appeal, the question of .suing on the 
promissory note is not material to the present case. 





-4 1,- 1934) 39 L.W: 520, 
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- We have beer- informed that, during the pendency of the 


snd appeal, the fourth defendant has sued upon. the promis-. 


sory note and obtained a-decree. It is therefore unnecessary. to 
discuss what the proper procedure will be if the promissory- 
note should still remain outstanding and the auction-piirchaser 


of the Weneficiaries’ interest is to realise the money from thé 


promisor. On account-of this course ‘of events, we have. also 
permitted the appellants to amend paragraph 12 (a) of ‘their. 
plaint by adding the words “debt due under” before the words 
“ promissory note, dated 23rd December, 1924”: We see no 
objection in law to their getting a declaration “in terms of 
paragraph (a) of-the plaint as now amended, if-they are able 
to prove the necessary allegations of fact. The prayer in 
paragraph 12 (b) has now. become unnecessary. 


. We therefore allow the appeal, set-aside he decrees of 
the.Courts below-and send the case-back to the Court of First 
Instance, for trial on the merits. Costs in this and in, the 
lower appellate Court will abide the result of-the suit. The 
plaintiffs will be entitled to refund of Court-fee paid on the 
Memorandum of Appeal both here and in the. lower Appellate 
Court. | ; | f 

< B V.V.. : _—— ~ Appeal allowed. 
IN THE HIGH-COURT OF JUDICATURE AT MADRAS: 
PRESENT | — MR. Justice VaRADACHTARIAR. 


Koya Ankamma’ .. A ppellant* (Plaintiff). ` 
v. a 
Konaganchi Kameswaramma :. Respondents ¿Defenda 2, 
i -3,5 and 6). 


Limitation Act ux of 1908), 5.6, Sch, I, Arts. 44 and 144—Hindu ĉo- 
parcenary consisting of minors—Guardians effecting alienation of family 
properties—Sutt by surviving minor after atlaining- majority to set. aside 
alienation Sd te limit, 


“Where. a Hindu co-parcenary y consisted of two minor cousins, ana jikik 
; mothers acting as their guardians alienated certain properties belonging to 
the minors and one of the minors having died later on, the surviving minor 
sted after thrée years of his attaining majority bit within twelve years- of 
the alienation to recover the properties from the alienee on the ground that 
the alienation was beyond the power of the guardians. to, make, . 


Held, that fhe suit was governed by Art. 44and not Art. 144 of thé 
Limitation Act and that even in respect of-the deceased cousin's share the 


minor was not entitled to-a longer period . of -limitation on the analogy: of 
S. 6 of the Act.” 





10th May, 1934, 
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` Madugula Latchiah v. Pally Mukkalinga, (1907) I. L. R. 30 Mad. 393: 17 
M.L.J. 220; Doraisami Serumadan v. Nondisami Saluvan, (1912) LL.R..38 
Mad. 118: 25 MLJ. 405; Arumugam Pillai v. Panayadian Ambalam, (1920) 
40 M.L.J. 475; Surayya v, Subbamma, (1927) 53 M.L.J. 677 and Raja Rama- 
swami v. Govindammal, (1928) 56 M.L.J. 332 at 340, relied on. 


Appanna Prasada Panda v. Appanna Mahapatro, (1917) 40 I.C. 145 and 
Thirupathi Raju v. Venkataraju, (1916) 40 I.C. 418, considered. ẹ 
Appeal against the decree of the Court of the Subordinate 
Judge of Beawada in A.S. No. 14 of 1929 preferred against 
the decree of the Court of the District Munsif of Bezwada in 
O.S. No. 416 of, 1925. 
A, Lakshmayya for appellant. : 
_ V. Govindarajachari and D. P. Narayana Rao for respon- 
dents.. < — an 


The Court delivered the following 

Jupcmen?.—This second appeal raises a point of limita- 
tion. There were two undivided cousins and at a time when 
both of them were minors, their mothers acting as guardians 
alienated certain properties belonging to the two minors.. One 
of the minors died later on and the present suit is brought by 
the surviving minor to recover the property from the alienee 
on the ground that the alienation was beyond the power of the 
guardians to make. The suit has been instituted within twelve 
years of the alienation but more than three years after the 
plaintiff attained majority. -The Courts below have dismissed 
the suit-as barred by Art. 44 of the Limitation Act, so far as 
these items are concerned. 
_ On behalf of the appellant, Mr. Lakshmiah has raised thrée 
points: (1) that Art. 44 has no application to the case at all, 
because the two minor cousins being members of a joint 
Hindu family it will not be correct to speak of their mothers 
as guardians in any legal sense, as contemplated by Art. 44; 
(2) that as the suit has been filed within twelve years of the 
alienation,. the plaintiff is entitled to the benefit of Art. 144 of 
the Limitation Act even though more than three years may 
have elapsed after he has attained majority; (3) that the suit 
cannot be governed by Art. 44 of the Limitation Act so far as 
the deceased cousin’s share is concerned. . 

On the first point, he relies upon the observations in 
Appanna Prasada Panda v. Appanna Mahapatro1, Thirupathi 








1. (1917) 40 I.C. 145. 
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Raju v. Venkata Rajuland Kathaperumal Thevan v. Rama- 
linga Thevan2, where referring to the judgment of the Privy 
Council in Gharib-ullah v. Khalak Singh’ it has been pointed 
out that a minor’s interest in an undivided Hindu family is 
not such an interest or property that a guardian can be 
appointed or predicated in respect of it. I must however 
observe that in both these cases there were other. adult 
co-parceners and the legal guardianship of the nfinor co-parce- 
mer was therefore held to vest in the adult co-parcener. In the 
present case, there were no adult co-parceners at all. The appli- 
cation of the dictum in Gharib-ullah v. Khalak Singh’ to such 
cases has been discussed by Jenkins, C.J., in Bindaji v. Mathura- 
bai4 though it was not in connection with any question of limita- 
tion: see also Ramachandra v. Krishnaraoð. There are at 
least two cases of this Court where during the minority of the 
adult members of a co-parcenary, alienations have been made 
by persons purporting to act as guardians and the Court has 
applied Art. 44 of the Limitation Act to suits to set aside such 
alienations: (See Doraisami. Serumadan v. Nondisami 
Saluvan6 and Surayya v. Subbamma)?. I therefore overrule 
the first contention. ; E 


The second contention.is sought to be supported by thè 
observations of Abdur Rahim and Sadasiva Aiyar, JJ., in 
Doraisami Serumadan v. Nondisami Saluvané and. of Venkata- 
subba Rao, J., in Ramiah v. Brahmiah’. These observations 
suggest.that Art. 441s merely an illustration of the combined 
operation.of Art. 144 and Ss. 6 and 7 of the Limitation Act. 
They assume that even if Art. 44° should be omitted the 
position would be the same.by the combined operation’ of. Art. 
144 and S. 6 and.in this view they would control Art. 44 by 
the principle recognised. in S. 6, so that a minor. may avail 
himself of whichever will give him-a-longer period. With 
great respect to the learned Judges, this argument runs counter 
to a number of decisions in this Court and ignores certain 
well-established-rulés underlying the Limitation Act.- It has 
generally been recognised that the limitation Act” draws a 





1. (1916) 40 I.C. 418. . 


2, (1914) 271.C. 695. '7 o? 3. (1903) ILL.R. 25 All. 407. 

4, (1905) I.L.R. 30 Bom. 152. © ~ 5,: (1908) LL.R. 32 Bom. 259, 
. 6, (1912). LL.R. 38 Mad. 118: 25M.LJ.405. `l S 

7. (1927) 53 M.L.J. 677. ` "8. (1930) 59 M.L.J. 196 at 198, 
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distinction between voidable transactions and void transactions 
and while a longer period is allowed for remedies arising out 
of void transactions a shorter period has been prescribed for 
all actions that seek to avoid voidable transactions. It has 
also been laid down that in the application of this rule, it 
makes no difference that there is also a prayer for po$session 
included in the plaint. If this is the true principle underlying 
the enactmenf of Art. 44, it will be scarcely right to regard it 
as merely an illustration of the combined operation of Art. 
144 andS.6, I may also point out that Art. 144 cannot be 
applicable to such cases at all, for at least two reasons: 
(1) by reason of the language of the third column, for 
in the case of guardian’s alienations it cannot be pre- 
dicated that the alienee’s possession is adverse to the 
minor; and (2) by reason of the well estalished principle, 
that whenever there is a specific article applicable to a 
suit, a general article like Art. 144 will be excluded. 
There are several decisions in this Court which have held 
the action barred under Art. 44, though the suit itself 
had in fact been filed within twelve years of the aliena- 
tion. See for instance Arumugham Pillai v. Panayadian 
Ambalami, Madhugula Latchiah v. Pally Mukkalinga? and 
Sivavadivelu v. Ponnammals, Though this particular form 
of the argument, viz., that a minor is entitled to the benefit of 
a longer period, on the analogy of S. 6, has not in terms been 
stated in these cases, they have generally discussed the question 
of the difference between voidable and void transactions and 
indicated that Art. 44 is the result of the policy of insisting 
that all remedies arising out of voidable transactions should be 
sought within the shorter period of limitation. A fairly full 
discussion of this aspect of the matter will be found in the 
judgment in Raja Ramaswami v. Govinda Ammalé etc., see also 
Munagarra Satya Lakshmi Narayana v. Munagarra Jagan- 
nadhams, 


The third point that the suit isnot barred as regards the 
deceased brother’s share must be held to be precluded by the 





1. (1920) 40 M.L.J. 475. 
2. (1907) LL.R. 30 Mad. 393: 17 M.L.J. 220, 
3. (1912) 22 M.L.J. 404, 4, (1928) 56 M.L.J. 340, 
sik, "5. (1917) 34 M.L.J, 229, 
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authority of the decision in Doraisami Serumadan v. Nondi- 
sami Saluvani which has been followed in Surayya v. 
Subbamma? see also Mahableshvar Krishnappa,v. Ramachandra 
Mangeshs. 

The second appeal therefore fails and is dismissed with 
costs, e 

B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR, Justice RAMESAM AND MR. JUSTICE 
STONE. 


Minor Munuswami Mudaliar and Sella- 
perumal Mudaliar. Minor Munuswami 
Mudaliar 2nd Appellant declared major 
(Vide Order, dated 22nd July, 1930, on 
C.M.P. No. 1531 of 1930). B. Govinda 
Pillai and N. Ramanatha Aiyar appoint- 
ed guardians ad litem of Ist Appellant | 
and Sellaperumal Mudaliar discharged 
from his office as such (Vide Order, 
dated 3rd April, 1934, on C. M. P. No. 
510 of 1934). Sellaperumal Mudaliar 
appointed next friend of first and third 
Appellants (Vide Order, dated 22nd 
July, 1930, on C.M.P. No. 1532 0f 1930). Appellants* 
v. (Plaintiffs) 
Govindaraja Chettiar and another .. Respondents (De- 
fendanis 4 and 5). 


Mortgage — Sale of portion of mortgaged property — Consideration 
amount paid towards mortgage-debt—Release of property sold from mort- 
gage deed—Need for registration—Oral release between mortgagee and third 
party—Proof — Permissibility — Transfer of Property Act (IV of 1882)— 
Registration Act (XVI of 1908), S. 17 (2). 

Where a mortgagor sold one half of the mortgaged property toa third 
party and the latter having paid the consideration to the mortgagees they 
agreed not to proceed against the property sold and also passed a receipt 
which stated that in consideration of money received they had released the 
lands purchased from the mortgage deed and though the release which was 
also otherwise proved by oral evidence, was acted upon by the parties the 
mortgagees sued later on to enforce the mortgage as against the property 
sold also, . 








1. (1912) LL.R. 38 Mad. 118: 25 ML. J. 405. 
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` Held, that the receipt operated also ‘as a release and being iy 
was inadmissible i in evidence. 


AY 


_ Ifthere is a contract of release between a mortgagor and GA it 
may.be that under S. 92 (4) of the Evidence Act it should be in writing and 
then it should also be registered under the Registration Act. But where the 
contract to release is not between a mortgagor and a mortgagee but between 
a mortgagee anda stranger, neither the Transfer of Property Act nor the 
Evidence Act afplies and there can be an oral release of the property. 
purchased from the mortgagee. It may be that this result cannot be“arrived 
at-ifthe agreement of release is after the purchase, for in sucha case the 
purchaser would be a representative of the mortgagor. 


Unreported Judgment of Krishnan, J., in S. A. No. 797 of 1921 approved, 


Appeal against the decree of the Court of the Subordinate 
Judge of Chingleput, dated 4th February, 1928, in O,S. No. 46 
of 1925. 


K.S. L EA Aiyangar, Ramaswami E 
Srinivasa Varadachariar, N. Munuswami Aiyar and 
N. S. Sundaram for appellants. 


T. M. Krishnaswami Aiyar for respondents. 
The judgment of the Court was delivered by 


Ramesam, J.—The facts out of which this appeal arises 
are as follows: The first defendant executed a deed of mortgage 
(Ex. A), dated 30th October, 1913, for Rs.-3,515 and odd in 
favour of Subbaraya, Mudaliar and Ekambara Mudaliar... The 
two mortgagees afterwards died each leaving a minor son. 
The mortgagor afterwards sold half of the mortgaged property 
to the fourth defendant under Ex. I, dated 27th March, 1916. 
The amount of consideration for sale was paid to the mort- 
gagees. The suit is-now brought for the balance due on the 
mortgage. But-the property sold under Ex. I is also sought to 
be sold along with the other property. The fourth defendant in 
his statement pleaded that some time before the sale he and 
the first defendant went.to the sons of the original mortgagees 
who were at that time minors represented by mothers as their. 
guardians and offered to pay them half the mortgage amount 
then due to them in-consideration of their accepting it in full 
satisfaction of theit claim against tlie properties intended to 
be -purchased by him: The mortgagees agreed not to proceed 
against the property sold; if the consideration is duly paid to 
them: Accordingly,. the, property was purchased under Ex. I 
and the-consideration amount was paid. to. thé mortgagees: A 
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receipt was also taken which is Ex. II, dated 7th November, 


1916. The fourth defendant therefore contended that the pro- 


perty ‘purchased by him under Ex. I nae been elas from 
the mortgage. i 


In the Court below a question arose as to whether Ex. II 
was adfhissible in evidence. The learned Subordinate Judge 
who tried the case, held that it is admissible under S. 17 (2), 
(xi) of the Registration Act and therefore dismissed the 
plaintiff's suit so far as the property purchased under Ex. I is 
concerned. He gave a decree against the rest of the property. 
The plaintiff appeals seeking to make the: property puacaret 
by fourth defendant also liable. 


In so far as Ex. II, is a receipt, no doubt it is sdh 
in evidente. But there are certain parts of the document 


Says: 


“As Rs, 1,900 has been received by us, we have released only the. lands 
purchased by you from our mortgage deed.” 


In so far as this portion of it is concerned, it is also a 


release and from this point of view, the document is not. 


admissible in evidence. But apart from Ex. II, we have got 
the oral evidence of D. Ws. 1 and 2. According to D. W. 2 
some time before the sale-deed the purchaser and the first 
defendant with the help of an intermediary Thangavelu went 
to the mortgagees and the mortgagees promised them to release 


half of the property if the purchaser paid the price into the 


hands of the mortgagees. The payment was to be made 
partly in discharge of the mortgage. amount and Rs. 625 in 
discharge of another unsecured debt due by the mortgagees. 
We think this evidence shows that there was a binding contract 
between the parties, the effect of the contract being that if the 
purchaser paid down the amount to the mortgagees they should 
give him a release. Afterwards, when the amount was paid, 
the mortgagees accepted the amount and at the time of the 
acceptance they did not show by their conduct that they 
wished to resile or go behind the contract already made. The 
only meaning that could be attributed to the acceptance of the 
amount is that they thereby released the property from the 
mortgage. If according to law the release of a part of the 
mortgaged property from the mortgage requires to be in 
writing and registered, then this will not be enough. But if 


which show that it is something more than a mere receipt. It 
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this is enough to amount to a complete release, we do not see 
any reason why the conduct of the mortgagees does not amount 
to a complete release. It has been held by Krishnan, J., in 
S. A. No. 797 of 1921 that there is no law in India whereby a 
release of mortgage should be in writing and registered. If 
there is a contract of release between a morigagoreand a 
mortgagee it may be that under S. 92 (4) of the Evidence 
Act it should be in writing and then it should also be registered 
under the Registration Act. But where the contract to release 
is not between a mortgagor and a mortgagee but between a 
mortgagee and a stranger as in this case, neither the Transfer 
of Property Act nor the Evidence Act applies and the decision 
of Krishnan, J., applies; that is, there may be an oral release 
of the property purchased, from the mortgagee. It may be 
that this result cannot be arrived at if the agreement of 
release is after the purchase, for in such a case the purchaser 
would be a representative of the mortgagor. But in the 
present case the contract to release half of the property was 
prior to Ex. I. In such a case there is no legal difficulty in 
the way of holding that there can be an oral release of part of 
the mortgaged property. Accordingly, we hold that in this case 
with the acceptance of the purchase-money there is a complete 
release under Ex. I and the plaintiff is not entitled to seek a 
decree for sale as against the property sold. The appeal is 
therefore dismissed with costs. As the first appellant is a 
minor he will not be personally liable but only his estate will 
be liable. 


The lower Court disallowed costs to defendants 4 and 5. 
On the view we have taken we do not see any reason why 
they should be deprived of their costs. The Memorandum of 
objections is allowed but there will be no order as to costs in 
the Memorandum of Objections. 


vo BLY. VY. Appeal dismissed. 
Memo of objectians allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present: Mr. Justice VENKATASUBBA Rav. 


Dasari Nagabhushanam .. Petitioner* (Plaintiff) 
U. 
Kunameeni Venkatappayya .. Respondent (Defendant). 
. 

Court-Fees Act (VII of 1870 as amended in Madras) S.7 (iv) (c), (iv-A) 
and Sch. I, Art. 17-A (4)—Getting rid of forged document—Prayer for 
mere declara- tion—Further relief for cancellation of deed af need be asked 
for—A dditional prayer for refund of costs incurred in registration enquiry 
—Court-fee payable. 

The plaintiff alleged that a certain sale deed was forged by the defend- 
ant, that in spite of his objection the Registrar directed its registration and 
prayed that the instrument may be declared to be a forgery and the costs 
incurred in the registration enquiry be refunded to him, 


Held, that the suit for declaration without a prayer for cancellation of 
the deed was maintainable and Court-fee was payable under Art. 17-A (4) 
of Sch, II of the Court-Fees Act. | 

Distinction between getting rid of a document to which a personisa 
party and one to which he is not, pointed out. 

Arunachalam Chetty v. Rangaswami Pillai, (1914) ILL.R. 38 Mad. 922: 
28 M.L.J. 118 (F.B.) and Kattiya Pillai v. anta samia Pillai, (1929) 56 M. 
L.J. 394, referred to. 


Held further, that the relief for tana of the costs incurred in the 
registration enquiry was an additional and not a consequential relief and that 
Court-fee was payable on the ad valorem: scale thereon, 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise 
the order of the Court of the District Munsif of Tenali, 
dated 21st February, 1933 and made in O. S. No. 306 of 1931. 

V. Subramaniam and V. Satyanarayana for petitioner. 

K. Subba Rao for The Government Pleader (P. Venkata- 
ramana Rao) for respondent. 

The Court delivered the following 

JupGMENT.—In my opinion, the view of the Court-fee 
Examiner and the decision of the’ District Munsif supporting 
that view, are clearly wrong. There is a distinction between 
the getting rid of a document to which a person is a party and 
one to which he is not. The plaintiff in the suit complains 
that the sale-deed was forged by the defendant, that in spite 
of his objection, the Registrar directed its registration and 
he prays that’ the instrument may be declared to be a forgery. 

When a person impeaches a deed as having been forged, 
to refer to him as being a party to it, is an obvious misuse of 








* C, R. P. No, 878 of 1933, 16th October, 1934, 
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words. ‘Mr. K. Subba Rao, who supports the lower Court’s 
view, contends that the provision applicable is S. 7 (iv-A) of 
the Court-Fees Act, which runs thus: 

“In a suit for cancellation of a decree for money or other property 
having a money value, or other document securing money or other property 
having such value, according to the value of the subject-matter of the suit, 
and such value shall be deemed to be—if the whole decree or other document 
is sought to be cancelled, the amount or the value of the property for which 
the decree was gassed or the other document executed, if a part of the decree 
or other document is sought to be cancelled, such part of the document or 
value of the property.” . 

- His contention is that for the purposes of the Court-Fees 
Act, it is incumbent upon the plaintiff to have even a forged 
sale deed set aside or cancelled; in other words, that the section 


(in regard to the decrees and instruments of the kind dealt 


with by it) forbids declaratory suits and enacts thdt cancella- 
tion should always be prayed for. This argument is, in my 
opinion, utterly untenable. To declare what the substantive 
rights of the parties are or to prescribe the modes of enforcing 


those rights, is outside the province of a fiscal enactment, like 


the Couri-Fees Act. The question then really is, when a 
person alleges that a forged instrument has been brought into 
existence as if he were a party to it, does the law cast upon 
hima duty to have it cancelled or set aside by suit? There 
are two statutory provisions which show that a suit for 
declaration lies: (1) S. 39 of the Specific Relief Act: Illustra- 
tion (b) to that section contains an express reference to forged 


instruments and (2) Art. 92 of the Limitation Act refers to 


suits “to declare the forgery of an instrument issued or 
registered.” While the law thus entitles a person to sue to 
have the document adjudged a forgery, doés - it compel him ôr 
make it obligatory upon him to get it cancelled or set aside? 
The cases cited by Mr. Subba Rao refer to instruments or 
deċrees to which the plaintiff was a party. In Arunachalam 
Chetty v. Rangaswami Pillait the referring Judges clearly 
point out the distinction between a document to which a person 
is a party and that to which he is not.. Whena.document is of 
the former class, they point out that until it is set aside, it 
cannot be treated as void and that the necessary result of 
declaring that such a document is not binding on the plaintiff, 
is to cancel or set aside the deed. The case might be different, 


they go on to add, where a declaration is sought by a person 








1. (1914) LL.R. 38 Mad. 922: 28 M.L.J. 118 (F.B.). 
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who is not a party to the document; the suit may in such a 
case be properly regarded as one for declaration only. In the 
second case referred to by the learned Counsel, namely, 
Venkatasiva Rao v. Satyanarayanamurtyl, this distinction is 
equally borne in mind. Adverting to Balakrishna Nair v. 
Vishni Nambudiri2 Reilly, J., affirms that it was correctly 
decided, because the plaintiffs there, not having been parties 
to the decree, could have asked only for a deckaration and it 
would not have been appropriate for them to pray that the 
decree should be set aside. Throughout his judgment, the 


learned Judge makes it perfectly clear that he is dealing with 


decrees obtained by fraud; in such a case, the plaintiff being a 
party to the decree which, he complains, is vitiated by fraud, 
there can,be no doubt that he must get it set aside. Ananta- 
krishna Aiyar, J., refers to this distinction in even clearer 
terms. Observes the learned Judge, “In fact not being a party 
to the document, he cannot have it ‘set aside’. All that he 
can pray for is a declaration that he is not affected in any way 
by that document.” Dealing with the case of a forged will, I 
made the following observation in Katitya Pillai v. Ramaswamia 
Pillai8, which, I think, applies with equal force here: 


«For instance, if a person, who feels aggrieved by a will, sues for reco- 
very of immoveable property covered by it which happens to be in the 
possession of a third party, claiming the property on the strength of the will, 
can it be successfully contended that such a suit is governed not. by the 
ordinary 12 years period but that the plaintiff is first bound to get the will set 
aside within the shorter period provided by Art, 91 of the Limitation Act. 
Such a contention cannot prevail.” 


In Ratnamasari v. Akilandammal4 there is an observation 
of Bashyam Ayyangar, J., which is even more germane to the 
present discussion, as it deals with forged instruments. The 


learned Judge treats it as beyond doubt, that when a person. 


seeks to recover immoveable property, the period of limitation 
is not under Arts. 92 and 93 abridged, because the defendant 
resists the action by relying upon a forged conveyance (See 
p. 313). In deciding what the proper Court-fee payable is, 
the Court must have regard to the substance of the thing and 
not to the mere form in which the relief has been prayed for. 
Kattiya Pillai v. Romaswamia Pillat3. Where it is therefore 


1, (1932) LL.R. 56 Mad, 212: 63 M.L.J. 764. 
; 2, (1930) M.W.N, 509, 
3, (1929) 56 M. L. J. 394, 
4, (1902) LL.R. 26-Mad, 291: 13 M.L.J. 27. 
13 i 
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essential for the plaintiff to pray for cancellation, he cannot, 
by merely asking for a declaration, evade the provisions of 
the Court-Fees Act. But in the present case I am clearly of 
the opinion that the only relief that the plaintiff can ask for, 
is that of declaration and that a prayer for cancellation would 
be quite inappropriate. ° 

It is next contended that S. 39 of the Specific Relief Act 
itself shows that the plaintiff is under a duty to pray for 
cancellation also. In overruling a similar contention, T made 
the following observations in Kattiya Pillai v. Ramaswamia 
Pillait already referred: 


“The plaintiff asks that the will may be declared void. That section 
further enacts that in such a suit the Court may, in its discretion, adjudge 
the instrument void or voidable and order it to be delivered up and cancelled. 
In a suit rightly framed under that section, it is the Court’s function to 
order the instrument to be cancelled; it isnot a part of the prayer in the 
plaint. Then again, the section goes on to.say that if the instrument is one 
that has been registered under the Registration Act, the Court shall senda 
copy of its decree to the Registration Officer, who shall note in his book that 
the instrument has been so cancelled. This, again, is nota relief which it is 
the duty of the plaintiff to sue for, but isthe duty of the Court to grant.” 


Reilly, J., who was also a party, to that judgment, 
concurred in this view. 


As to the effect of registration, I think the judgment in 
Mohima Chunder Dhur x. Jugul Kishore Bhuttacharji2 may be 
usefully referred to. As in the present case, the defendant 
there obtained from the Registrar, an order for the registering 
of the document, and the plaintiff, alleging it to be a forgery, 
brought the suit to have it declared void. The learned Judges 
held that the decision of the Registrar, whose proceedings 
were only those of an executive officer, did not have even the 
effect of shifting the onus of proof and that it lay upon the 
defendant to establish that the deed impeached was genuine. 


I must mention that Mr. Subbarao has brought to my 
notice the decision of Stone, J., in Civil Revision Petition 
No. 1597 of 1933. He says that in circumstances somewhat 
similar, the learned Judge held that the case fell within S. 7 — 
(iv-A). The judgment contains no discussion and merely 
purports to follow Venkatasiva Rao v. Satyanarayanamurty8 
which, as I have shown above, does not bear, out*the learned 
Counsel’s contention. 





1, (1929) 56 M.L.J. 394. 2, (1881) ILL.R. 7 Cal, 736. 
3, (1932) I, L. R. 56 Mad. 212: 63 M.L.J. 764, 
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Lastly, it is argued that the prayer for the refund of the 
costs incurred in the registration enquiry must be deemed to 
be one for consequential relief. I do not think this contention 
requires serious notice. The relief for the refund is undoubt- 
edly an additional relief but in no sense a consequential 
relief; Mis not a relief consequential upon the declaration. 


My decision therefore is, that so far as the relief of 
declargtion is concerned, the case falls under Sch. II, Art. 17-A 
(i), and that the Court-fee that the plaintiff has paid, is 
proper. In regard to the refund claimed, ad valorem fee on 


the amount should be paid. 


I make no order as to costs. 


B. VV. ene ees Order made: 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. ] 


PrESENT:—Lorp ATKIN, LORD ALNESS AND SIR SHADI 
LAL. 


Dawsons Bank, Limited, and others .. Appellants* 
; v. ; 
The Vulcan Insurance Company, Limited .. Respondents. 


Policy of insurance against fire—Material misdescription of the insured 
bremises—Mixed question of fact and law. 


In a policy of insurance against fire, a material misdescription of the 
insured premises.vitiates the contract, 


A material misdescription would, ordinarily, mean a misdescription such 
as would affect the mind of a reasonable insurer either as to accepting the 
risk or as to the premium which he would place upon the risk. Whether a 
misdescription is material or not, is a mixed question of fact and law, 

Held, that, under the circumstances, the premises in suit were inaccurately 


described in a matter which was material for insurance purposes, and the 
misdescription was therefore a material misdescription. 


Judgment of the High Court, Rangoon, Vulcan Insurance Company v. 
Dawsons Bank, (1933) I. L. R. 11 Rang. 266, affirmed. 


Appeal No. 16 of 1934 against a decree of the High Court, 


Rangoon, dated the 8th March, 1933, reversing a decree of 
that Court in its Original Jurisdiction, dated the 17th May, 


1932. T oe his up 


* P, C, Appeal No. 16 of 194 \ 29th October, 1934, 
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The question for determination on the appeal was whether or 
not a misdescription of the ‘premises in a policy of fire insurance 
effected by the appellants with the respondents rendered the 
respondents not liable under the policy. The facts of the case are 
set out in the judgment of the Board. 


A. Pennell for appellants. . 


Roland Burrows, K.C. and Khambatta for respondents 
were not calléd on to argue. 


29th October, 1934. Their Lordships’ judgment was 
delivered by 


Lord AtTxin.—This is an appeal from the High Court at 
Rangoon sitting in appeal, which reversed the decision of the 
Trial Judge in a claim brought by the appellants upon- a policy 
of insurance against fire. 


The premises were situated at Moulmeingyun in Burma. 
The appellants were the mortgagees of the premises, who, in 
accordance with the terms of the mortgage, had taken out a 
policy of insurance upon the mortgaged property. The parti- 
cular policy was taken out with the respondents, the Vulcan 
Insurance Company, Limited. The premises had apparently 
at one time been insured in the Northern Assurance Company, 
but they had ceased to carry the risk. It was said that they 
had withdrawn from fire business in Rangoon; whether that is 
so or not their Lordships do not know. At any rate, in 1929, 
the policy was taken out with the Vulcan Insurance Company, 
having originally been written by the Northern Assurarice 
Company. The risk and description of the property was, it is 
said, taken from the original policy with the Northern 
Assurance Company. It is described as being “ Three buildings, 
the property of the insured, situated at the corner of Strand 
Road and Ferry, Moulmeingyun, Myaungmya District. Said 
buildings are constructed of brick’walls and cement flooring in 
the ground storey, timber walls and flooring in the upper storey 
with shingled roof. Used as retail shop for hazardous and 
non-hazardous goods in the ground floor and above as dwell- 
ings.” 

There was a fire by which the premises “were totally 
destroyed in March, 1931, and on a claim being made, after 
some delay in making up their minds, the insurance company 
finally resisted the claim on the footing that there had been a 
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material misdescription of the property. It is admitted that 
there was, in fact, a misdescription of the property, and the 
only question is whether the misdescription was a material 
misdescription, by which one would ordinarily mean a mis- 
description such as would affect the mind of a reasonable 
insurer,either as to accepting the risk or as to the premium 
which he would place upon the risk. Whether a misdescription 
is material or is not, is partly a question of evidence, and also 
pattlyea question of law. 


In this case the learned Trial Judge said he was not 
satisfied that the misdescription was material, and the learned 
Chief Justice and his colleagues thought the misdescription was 
material. 


It ig not very easy to ascertain what was the exact condi- 
tion of these premises, because at one time apparently they 
consisted of only one building, and at another stage in the 
proceedings when a policy was taken out, they had been divided 
laterally into three buildings, and their Lordships were told 
that at the time the fire took place they had been divided into 
five buildings, so that there were five shops and buildings 
overhead. But the question as to the number of buildings is 
not very material in this case. The question is whether the 
building was properly described as “ constructed of brick walls 
and cement flooring in the ground storey”. It is admitted that 
it was not so correctly described, and the question, therefore, 
is whether that misdescription was material. 


Apparently the Burma fire companies have adopted for 
themselves a tariff, which has been put in evidence, consisting 
of the classification of buildings into four classes. Cl. Iis: 
« Built of brick or stone, with hard roof.” Then there are 
classifications for that. Cl. II is: “ Built of brick or stone 
with shingled roof.” Then it proceeds: “ Built of brick-nogging 
or partly of brick, brick-nogging or stone and partly of timber, 
with hard or shingled roof.” Cl. IIH is: “ Built of timber 
throughout, with hard or shingled roof”; and Cl. IV is: « Built 
of brick, stone, iron, timber, or timber with mat walls, and 
having a roof of thatch”. That classification is no doubt a 
classification for the guidance of the insurers against fire in 
Burma, and the parties who conform to it, namely, the 
insurance companies or underwriters against fire, are entitled, 
as far as their Lordships can see, to put their own construction 
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upon it, for the purpose of business, because it obviously is a 
classification which admits of some ambiguity. 


Now the first question is what exactly was the nature of 
these buildings? There was the evidence of a surveyor, which 
seems to have been of a very unsatisfactory nature, because he 
went to the premises after the fire. He did not know them 
very well before, and if he did, he seems to have forgotten 
about them. Le prepared a plan of the buildings, relying upon 
descriptions given to him, which appear to be inaccurafe, and 
as both the Courts put on one side that plan, certainly their 
Lordships do so in considering this matter. But there was 
evidence of one man, who was the last witness called for the 
plaintiffs, who was the manager of Messrs. Dawsons Bank, 
the mortgagees, who described this building, and his evidence 
has been accepted as correct in all the Courts. From that it 
would appear that the back wall of the premises was un- 
doubtedly built of brick, and the front wall of the premises, 
so far as it can be said to have been a wall at all, was 
undoubtedly built of timber; it consisted of folding doors 
which were open during business hours, but which when closed 
formed a wooden wall. The side walls, it is now quite clearly 
established, were partly of brick and partly of timber. They 
were partly of brick up to one-third of their length from the 
rear to the front, or of that part of the premises which consist 
of the back wall, and one-third of the side wall. There is no 
doubt that the kitchens of the different shops and the latrines 
were built for the most part, as far as the latrines were con- 
cerned, wholly of brick, and the kitchens being protected in 
this way by having brick side walls and a brick back wall. But 
the rest of the side walls were of timber. 


In those circumstances the question arises whether or not 
this is a material misdescription. 


Two witnesses were called on behalf of the defendants, 
gentlemen of experience; one of them of very large experience, 
and the other being a gentleman who had some experience in 
insurance business, and not being connected with this particular 
company, who said that in their opinion this migdescription 
was a material misdescription, because in their view if the 
premises consisted of one wall being brick at the back and the 
other three walls being timber, it was a building which they 
would have classed under Cl. III of the tariff, and they would; 
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therefore, have charged a higher premium on it than if it had 
been put in Cl. II. f 


It appears to their Lordships, as it appeared to the Court 
of Appeal, that that evidence must apply in common sense to 
a case where as to the remaining three walls, one was of 
timber 4nd both the lateral walls were as to two-thirds of their 
length timber. In such a case it would appear that the danger 
would be substantially greater if the building* caught fire, 
because the two-thirds of the timber falling down would bring 
down the superstructure above it, and there would be a most 
material question as to the danger of fire in the first place, and 
the amount of damage caused by the fire in the second place. 

It appears to their Lordships, on tbe footing that those 
two outside lateral walls were as to one-third of their length 
brick and as to two-thirds timber, quite impossible to resist the 
inference that that would be a material departure from the 
actual description, which was that all the ground floor walls 
were brick. There seems to be some controversy as to what the 
lateral divisions were which divided up the building. Whether 
they were of brick, as this witness stated, right through from 
back to front, in two cases, and made of corrugated iron in 
respect of the other two, it still leaves the description of the 
building inaccurate, and it is, as appears to their Lordships, 
inaccurately described in a matter which was material for 
insurance purposes. bi s 


_ In those circumstances, it appears to their Lordships that 
the decision come to by the Court of Appeal was correct, and 
their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The respondents must have the 
costs of the appeal. 

Solicitor for appellants: J. E. Lambert. 
Solicitors for respondents: T. L. Wilson & Co. 


K. J. R. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. JusTICE VARADACHARIAR AND MR. 
Justice BURN. 


Lakshmana Chettiar by receiver A. L. 
V. R. S. T. Veerappa Chettiar .. Appellant* (1st Defend- 


ant) 
v. 


Muthu Chella Goundan (minor) by é 
guardian Chinnappa Goundan alias 
Muthuswami Goundan, vide order 
dated 8th January, 1934, on C. M. 
P. No. 1347 of 1933 and another... Respondents (Plaintiff 
and 2nd Defendant). 


Promissory note—Execution by one of two brothers of a joint Hindu 
family—Suit on—Decree against the executani—Younger brother not made 
party to suit—Execution of decree—Attachment of joint family properties 
including younger brother’s interest in the properties—Whether his share 
attachable in execution of a decree of a personal claim. 

A person brought a suit on a promissory note executed by the elder of 
two brothers constituting a joint Hindu family, and obtained a decree against 
him. In execution of the decree he attached the joint family properties 
including the interest of the younger brother who was not made a party to 
the suit at all. Then the younger brother (plaintiff) intervened with a claim 
petition, but on that being dismissed, he filed a suit for a declaration that the 
attachment of his interest in the properties was invalid and contended inter 
alia that he was not a party to the suit in which the decree, sought to be 
executed, was passed. : | 

Held, that the creditor, not having impleaded the younger brother as a 
party to the suit on the promissory note, could not ask the Court to presume 
the suil against the elder brother, was instituted in a representative capacity 
and therefore the decree should not be executed by attaching plaintiff’s 
interest, 

The reasons given in the case in Viraragavammea v. Samudrala, (1885) 
I. L. R. 8 Mad. 208, justify the view that the question of the binding character 
of the debt against other members of the joint family-—at any rate if they 
were not sons or descendants of the judgment-debtor—canno be gone into in 
execution proceedings, 

Quaere. The liability of other members of the family cannot be 
adjudicated at all ina suit on a promissory note. 


Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore dated the 18th day of April, Bees in 
Original Suit No. 162 of 1926. 

K. V. Krishnaswanu Aiyar, A.C. Sampath jangan and 
T. R. Srinivasa Aiyar for appellants. i 


* Appeal No. 105 of 1930. 23rd October, 1934. 
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T. M. Krishnaswami Hiyar and K. V. Ramachandra Aiyar 
for respondents. 

The judgment of the Court was delivered by 

V aradachariar, J.—The appellant obtained a decree against 
the 2nd defendant, in O. S. No. 71 of 1925 on a promissory 
note executed by the 2nd defendant. In execution of that 
decree he attached certain properties which formed the joint 
family properties of the plaintiff and the 2nd defendant, the 
plaintiff being the 2nd defendant’s minor younger brother. 
The plaintiff intervened with a claim petition and contended 
that his share of the joint family properties should not be 
attached in execution. As that petition was dismissed he has 
filed the present suit for a declaration under O. 21, R. 63, 
Civil Procedure Code. 


The plaintiff rested his case on several grounds. One 
contention of his was that he and the 2nd defendant were 
divided in status and that the 2nd defendant could not have 
represented him at all. Another contention was that the pro- 
missory note was not executed for any purposes binding upon 
him and therefore his share could not be proceeded against. 
He also relied on the fact that he was not a party to O. S. 
No. 71 of 1925. 


The learned Subordinate Judge has held against the first 
two contentions of the plaintiff and he has found that the 
promissory note was executed for debts binding upon the 
plaintiff except to a small extent. He has also found that the 
plaintiff and the 2nd defendant were undivided and that the 
2nd defendant was the manager. He has however decided in 
plaintiff’s favour on the ground that as the decree in O, S. 
No. 71 of 1925 was only against the 2nd defendant on a 
personal claim, the plaintiff’s share in the properties of the 
joint Hindu family are not liable to be attached in execution. 
In support of this view he has relied on the decisions in 
Viraragavammea v. Samudralal and Mela Mal v. Gori?. The 
passage cited from Mayne’s Hindu Law (p. 487) and from 
the judgment in Subramanian Chetty v. Sivaswami Chettys 
are also to a certain extent in favour of the view taken by him, 

Mr. K. V. Krishnaswami Aiyar on behalf of the appellant 
contends that the case in Viraragavamma v. Samudralal was 
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not correctly decided and at any rate ought not to be followed 
at the present day. We are unable to agree that anything has 
happened since that case was decided. which affects the correct- 
ness of that decision. Prior to the Code of 1908, it had 
generally been held in this Court thatthe question of the 
binding character of a debt upon persons not impleaded in the 
original suit was not a proper subject for investigation in the 
execution proceedings. That rule has to a certain extent been 
modified by S. 53 of the Code of 1908, but the present case 
does not fall under that provision. Where a suit is instituted 
on a promissory note, it is prima facie a personal claim; and 
but for the decision of this Court in Krishna Ayyar v. Krishna- 
sami Ayyarl! (which has been generally followed in this 
Court) it is open to question whether the liability, of other 
members of the family could have been adjudicated on at all 
in a suit on the promissory, note. However, in view of that 
line of cases, it was open to the creditor to implead the present 
plaintiff also, in O. S. No. 71 of 1925. Not having done so, 
he cannot ask the Court to presume that the suit against the 
2nd defendant was instituted in a representative capacity. 
Even apart from this question of the capacity in which the 2nd 
defendant was sued, the reasons given in the case in Vira- 
ragavamma v. Samudrala®, justify the view that the question 
of the binding character of the debt against other members of 
the joint family—at any rate if they are not sons or descen- 
dants of the judgment-debtor—could not be gone into in 
éxecution proceedings. It is therefore not proper that a decree 
like that in O. S. No. 71 of 1925 should be executéd by 
attaching the interest of the plaintiff in the properties of the 
joint family. On this short ground the plaintiff must succeed. 
The appeal therefore fails and is dismissed with costs. 


KC. Appeal dismissed. 





ponnn 


L (1900) LL, R. 23 Mad. 597. 2. (1885) I. L. R. 8 Mad, 208. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — SIR Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND MR. Justice KING. 


C. Kunhamutty .. Appellani* (Defendant) Pores 


U. 
Thondikkodan Ahmad Musaliar 

and others . Respondents (Plaintiffs). 

Mahomedan Law--Wakf—Chariteble object — Dedication for reading conve 
Koran at private tomb—Validity—Mussalman Wakf Validating Act (VI of i y 
1913), 5. 3. Ahmad 

In order to constitute a valid wakf there should be a dedication for a Misaliar, 
charitable object. The Mussalman Wakf Validating Act has not brought 
about any change in the law with regard to the purposes of dedication, which 
should be “religious, pious, or charitable.” Where a wakfnama provided 
that the income of certain properties should be devoted to the reading of the 
Koran at a private tomb, 

Held, that as there was no charitable object a valid wakf was not 
created. 

Mujib-un-nissa v. Abdur Rahim, (1900) L. R, 28 I. A. 15: LL.R. 23 Al 
233: 11 M.L.J. 58 (P.C.), relied on. 

Kaleloola Sahib v. Nuseerudeen Sahib, (1894) I.L.R:. 18 Mad. 201 : 5 M. 

L.J. 40, not followed. 

Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Calicut in A. S. No. 332 of 1927 
preferred against the decree of the Court of the District 
Munsif of Parapanangadi in O. S. No. 307 of 1925. 

Rafiuddin Ahmed and A. B. Nambiar for appellant. 

K. Kuttikrishna Menon for respondents. 

The judgment of the Court was delivered by 


The Chief Justice—The question in both the Lower Beasley, C.J. 
Courts was whether two documents (Exs. A and B) created a 
valid wakf. The trial Judge (the District Munsif) held on 
the authority of Kaleloola Sahib v. Nuseerudeen Sahib1 by 
which case he felt himself bound, that the dedication which 
Exs. A and B evidence, namely, of properties the income of 
which is to be devoted to reading the Koran at a private tomb 
is invalid under the Muhammadan Law; and unless it had been 
shown that the decision referred to above had been expressly 
or impliedly overruled or dissented from in later decisions of 
the Madras “High Court, the learned District Munsif was 
perfectly correct in accepting that position as he states that his 


*S. A. No, 1143 of 1929, 11th September, 1934, 
1, (1894) LL.R. 18 Mad. 201: 5 M.L.J. 40. 
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attention was not drawn to any such decision. The learned 
Subordinate Judge, however, has relied upon the opinion ex- 
pressed by Mr. Ameer Ali in his work on Muhammadan Law, 
Vol. I, page 351, where the correctness of Kaleloola Sahib v. 
Nuseerudeen Sahib1 is questioned. He has also referred to 
Mazhar Husain Khan v. Abdul Hadi Khan? and the Spinion 
there stated (at page 412) of Banerji, J, where in dealing 
with Kaleloola Sahib v. Nuseerudeen Sahibi he states :-— 


“No authority was referred to by the learned Judges of the Madras High 
Court for holding a contrary opinion, and I seeno reason to accept it. I 
hold that fateha expenses are a valid object of waqf.” 


This, it seems to us, is a most unfortunate reference since 
the learned Subordinate Judge omits to observe that Stanley, 
C.J., who with Banerji, J., formed the Bench in that case, 
stated in the course of his judgment on page 404: 


“But as regards the expenses of fateha ceremonies and the salary of 
Hafiz and readers of the Quran, I am disposed to think that these are not pro- 
per objects of wakf.” 


In support of this opinion Stanley, C.J., refers to the view 
expressed by Karamat Hussain, J., of the same High Court in 
Fakhr-ud-din Shah v. Kifayat-ul-lahs, We do not propose to 
refer to those views which are quite sufficiently set out in the 
judgment of Stanley, C.J., on pages 404 and 405.. It is difficult 
to understand why the learned Subordinate Judge omitted all 
reference to the views of Stanley, C.J., having regard to the 
fact that the head-note clearly shows that he had, to say the 
least, doubts about the matter. It must be observed also that 
the facts were a good deal stronger there than in the present 
case. He then refers to Ramanandan Chettiar v. Vava Levvat 
Marakayart. There it was held that the test of whether a 
deed was, or was not, valid as a wakf in the cases decided be- 
fore Act VI of 1913(“Mussalman ‘Wakf’ Validating Act”) 
was that if the effect of the deed was to give the property 
substantially to charitable uses it would be valid but if the 
effect of it was to give the property in substance to the settlor’s 
family it would be invalid under Muhammadan Law. In that 
case the charitable objects were classified under four heads :-— 
(1) cash doles to the poor on the 28th and 29th of the Ramzan 
month, which among Muhammadans is regarded as a holy 


1. (1894) LL.R, 18 Mad, 201: 5 M.L.J. 40. 
2. (1911) LL.R. 33 All. 400, 3, (1910) 7 A.L.J. 1095, 
4, (1916) L.R. 44 LA, 21: LL.R, 40 Mad, 116: 32 M.L.J. 101 (P.C,), 
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month in which giving alms to the poor is enjoined as a duty; 
(2) distribution of clothes to the poor on those days; (3) 
distribution, of conjee to the poor on a misjed during the 
thirty days of that month (Ramzan); (4) performance of 
fatehas on three days of ancestors and feeding of friends and 
the poot. Their Lordships further point out on page 121 that 
Act VI of 1913 by S. 3 expressly enacted that it shall be law- 
ful for any person professing the Mussalman faith to create a 
wakf Which in all other respects is in accordance with the 
provisions of the Mussalman Law ‘for the maintenance and 
support, wholly or partially, of his family, children or des- 
cendants”, They add: 


“It was not contended that this statute affects the present appeal, and the 
following desisions of this Board, which their Lordships think they are bound 
to follow, clearly establish that the Muhammadan Law, as interpreted by the 
Board, does not treat such a gift per se asa good and valid wakf.” 


and amongst other cases Mujib-un-nissav. Abdur Rahimi 
and the observations of Lord Robertson in that case at p. 243 
are set out. They areas follows:— 


“Their Lordships have. however, considered the question . whether even 
assuming itto have been registered, the deed is, according to its`terms, a 
valid deed of wakf. It will be so if the effect of the deed is to give the pro- 
perty in substance to charitable uses, It will not be so if the effect is to give 
the property in substance to the testator’s family.” 


It is to be observed that the accuracy of the test laid down 
by Lord Robertson was not questioned in that appeal. The 
effect of the decision in Ramanandan Cheitiar v. Vava Levvai 
Marakayar? is that whereas before the Mussalman «Wakt” 
Validating Act (VI of 1913) provision for the maintenance 
and support wholly or partially of the family, children or des- 
cendants of a person professing the Mussalman faith would not 
be a valid object of wakf, that Act validated such a provigion 
and their Lordships were clearly of the opinion that the test 
laid down by Lord Robertson in the case referred to was the 
correct one, namely, the charitable purpose or purposes of the 
endowment. In view of this decision it must be conceded that 
Kaleloola Sahib v. Nuseerudeen Sahib3 is no longer good law 
because there the performance of fateha ceremonies was one of 
the purposes ,of the dedication. This, however, by no means 
disposes of the matter, as the learned Subordinate Judge 





1. (1900) L.R. 28 LA. 15: LL.R. 23 All. 233 at242: 11 M.L.J. 58 (P.C). 
2, (1916) L.R. 44 LA. 21: LL.R, 40 Mad. 116: 32 M.L.J. 101 (P.C). 
3, (1894) I. L. R. 18 Mad, 201: 5 M.L.J. 40, 
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certainly ought to have recognised, because there is an all 


important distinction between the purposes of the dedication in 


Kaleloola Sahib v. Nuseerudeen Sahib and the purpose in this 
case. Here the object of the wakf is to read the Koran over a 
tomb. The test laid down by Lord Robertson in Mujib-un-nissa 
v. Abdur Rahim? when applied to this case clearly makes this 
dedication invalid because it is not in substance a dedication to 
charitable use. There is no provision for anything more than 
reading the Koran at the tomb and no distribution of food or 
alms among the poor which the fateha ceremony consists of. 
In Mazhar Husain Khan v. Abdul Hadi Khan? there were 
fateha expenses provided for; similarly in Ramanandan Chettiar 
v. Vava Levvai Marakayar4. This important distinction has 
been overlooked by the learned Subordinate Judge who thinks 
also that the fact that the tomb over which the Koran is to 
be read is that of a descendant of the prophet and not that of 
the donor, makes some difference. He says: 

“Atta Beevi in whose favour these two documents were executed was 
the daughter of Syed Hussain Jafri Seyd Alavi Koya Thangal of Kotinhi 
mosque. | A Thangal is supposed to bea direct descendant of the prophet.” 

The District Munsif on the other hand says: 

“Though Atta Beevi is described as the daughter of a Thangal, there is 
no evidence on record to show that she was a saintly or even a pious 
woman.” . 


Unless it is to be held that reciting the Koran over the 
tomb of a Thangal is different from reciting the Koran over 
the tomb of any other Mussalman—and in support of this view 
there is no evidence whatsoever—we are quite unable to 
regard this as a distinguishing feature. But it was contended 
by Mr. Kuttikrishna Menon that the Mussalman ‘“‘Wakf” Vali- 
dating Act (VI of 1913) has effected a change in the law 
because of S. 3 and the proviso thereto which read as follows :— 


“Jt shall be lawful for any person professing the Mussalman faith to 
create a wakf which in all other respects is in accordance with the provisions 
of Mussalman law for the following among other purposes :— 

(a) “for the maintenance and support wholly or partially of his family; 
children or descendants, and 

(b) “ where the person creating a wakf is a Hanafi Mussalman, es for 
his own maintenance and support during his lifetime or for the payment of 
his debts out of the rents and profits of the property dedicated: 


Lane 


1. (1894) I.L.R. 18 Mad. 201: 5 M.L.J. 40. 
2, (1900) L.R. 28 LA. 15: LL.R. 23 All. 233 at 243: 11 M. L. J. 58 (P.C.). 
3, (1911) LL.R. 33 All. 400. 
4, (1916) L.R. 44 I.A. 21: LL.R. 40 Mad. 116: 32 M.L.J. 101 (P.C.), 
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“Provided that the ultimate benefit is in such cases expressly or impliedly 
reserved for the poor or for any other purpose recognised by the Mussalman 
law asa religious, pious or charitable purpose of a permanent character.” 

By reason of the proviso he argues that a wakf will be 
valid if it is religious and pious only and that it need not be 
charitable as well because of the words “or charitable” in the 
proviso. Weare unable to agree with this contention. The 
object of the Act was to declare the rights of Mussalmans to 
make- settlements of property by way of ‘wakf’ in favour of 
their families, children and descendants and to remove any 


doubts previously existing regarding the validity of wakfs so: 


created and to include such objects as the latter. In our view, 
no change in the law was brought about with regard to the 
purposes, namely, “religious, pious or charitable’. Those 
purposes had always previously been recognised and this is 
perfectly clear from the Privy Council decision in Rama- 
nandan Chettiar v. Vava Levvai Marakayar! and other cases 
and it is not right to say that the words “or charitable” really 


provide an alternative to “religious and pious”. On page 124 


of Ramanandan Chettiar v. Vava Levvai Marakayar1 Lord 
Buckmaster says: 

“The trustees are, in their Lordships’ view, at the least bound, so far as 
the funds under their control will permit, to make such provisions for the 
other charities as in the circumstances of the case a pious and charitable 
Muhammadan would consider reasonable and proper.” 

According to Lord Robertson the test must be the chari- 
table use or uses; and even before Act VI of 1913, the purpose 
according to the decisions had to be religious or charitable. 
The words then were exactly the same as they are now; and it 
appears to us that in all cases upon this point the charitable 
purposes of the gift have always been stressed as the import- 
ant ones. This question has been considered by myself and 
Bardswell, J., in O. S. A. No. 71 of 1932 in a judgment 
delivered on the 19th December, 1933, at present unreported. 
We there held, after an examination of a number of cases, 
some of them relating to wakfs and one of them being Mazhar 
Husain Khan v. Abdul H adi Khan2 before-mentioned, that to 
create a valid trust for religious purposes there must be now, 
as there was then, a charitable object and-we see no reason 


Se SS SS aana 
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whatever for coming to any different conclusion. In our view, 
it is quite clear that the dedication in question being merely for 
the purpose of reciting the Koran over a tomb of a private 
person did not create a valid wakf and that the District 
Munsif was correct in so holding. It follows that this Second 
Appeal must be allowed with costs here and in the lower 
Appellate Court and the order of the District Munsif restored. 


B. V. Ve m Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT — MR, Justice PakKENHAM WALSH. 


Ottapilakool Kurunkot Mammili 
Ramunni Kitav, Karnavan and te. 
Manager of Kurungot House... Appellani* (Plaintiff) 
v. - 
Chalikkara Kunhayan and others.. Respondents (Defendant 
2, Defendant 1 and Defen: 
dants 3 to 6). 


Malabar Law—Tarwad—Tavazhi—Compromise—Arrangement for de- 
volution of the property to certain members to the exclusion of the rest— 
Effect—Tenants-in-common—Right of one to eject trespasser—Appeal— 
New poitnt—Melkanom—Right to grant. 

In a suit by a karnavan of a Malabar tarwad with regard to certain 
properties, the members of the tarwad entered into a compromise under 
which the properties in dispute were to descend ultimately to certain members 
to the exclusion of alady and her descendants. Subsequently one of the 
descendants.of the lady (who and her heirs had been excluded) granted a 
Melkanom to a stranger who brought a suit and obtained possession under 
the Melkanom demise. Another member of the tarwad, who was one of the 
persons to whom the properties were to descend under the compromise, sued 
to recover possession of the properties claiming title to the properties and 
impeaching the Melkanom as being in contravention of the compromise. 

Held, (1) the compromise was not invalid on the ground that it created 
a tavazhi unknown to Malabar Law, and assuming that such a tavazhi could 
not be legally constituted and the parties did not take the properties asa 
tavazhi, they would still be-entitled to hold- the properties-as tenants-in-com- 
mon, any one of whom could sue to recover the properties. as. s. against, a tres- 
passer; z A 

(2) that the melkanom, having been E by one we had no right to 
the properties was invalid and not binding on the tavazhi tarwad; 

- (3) that a plea whichis not raised either in the trial Court or in the 
appeal memorandum, could not be raised by. the lower- Appellate Court, 
especially when the point is a jeda one of law and fact which was not the 
gase of the parties at all. 








*S. A, No. 635 of 1930, `> ; 2nd August; 1934, 
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Second Appeal against the Decree of the Court of the 
Subordinate Judge of Tellichery in Appeal Suit No. 108 of 
1929 (A.S. No. 487 of 1928, District Court) preferred against 
the decree of the Court of the District Munsif of Quilandi in 
Original Suit No. 123 of 1927. 


KS Kuitikrishna Menon for appellant. 
M.C. Sridharan for respondent. 
The Court delivered the following 


JunGMENT.—The plaintiff’s suit was decreed in the trial 
Court and dismissed in the lower Appellate Court and he pre- 
fers this second appeal. The genelogy of the family has been 
set out in paragraph 9 of the trial Court’s judgment and it 
will be convenient to repeat it here :— 


Tttichira Amma. 


- : | | . | | 
Komu Kitav A Cheeroonni Ummamma  Ammini. ` 
Chirutha 
Ramunni Kitav Krishnan Kitav 
(Plaihtif in 
this suit) 
i a Ab Seer Le ns 
Ramunni Krishnan Kitav. Chathukutti 
Kitav. Kitav. 


One further fact may be noted that of the three sons of 
Cherooni, Ramunni Kitav was the son by the first husband and 
Krishnan Kitav and Chathukutti Kitav are the sons by the 
second husband. The facts which led up to the suit are as 
follows :—Krishnan Kitav and Chathukutti Kitav who are the 
sons of Cheeroonni applied to the Collector to have the registry 
transferred to their names. This was ordered. Komunni 
Kitav shown at the extreme left of the table, in whose name 
the properties stood as the son of Ittichira Amma filed O.S. 
No. 344 of 1902 for a declaration that the properties belong 
to him and that Krishnan Kitav and Chathu Kitav had no 
right at all. , That suit ended ina razinamah decree, Ex. A, 
dated 27th November, 1902. Under this razinama the plaintiff 
in that suit, Komunni Kitav, got the plaint items. During his 
lifetime Ramunni Kitav, i.e., the present plaintiff was to have 
possession and pay him rent until he attained karnavanship. 

15 
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On this;happening ‘he was: to give:up possession. to; Krighnan 
Kitav and Chathukutti. Kitav and has. these in .theit- terri, 
attained ‘Karnavanship, the property Was to be. enjoyed’ by the 
tavazhi Consisting of the descendants of Cheeru, Ammini’and 
Ummamma excluding Cheeroonni’ and her. descendants. 

Subsequently Krishnan-Kitav and Chathukutti - Kitae- have 
demised the property in favour of the present first ‘defendant. 

Vide Ex. B, dated 7th April, 1909: -Krishnan Kitav died and 
Chathukutti Kitav granted a’melkanom on 15th November, 
1921, „Ex. I; in favour of.the present second defendant ; who 
brought O.S. No. 344 of 1922 and obtained possession :, ‘vide, 
Ex. F and- 12: The, Appellate Court held that the present, 
plaintiff could ‘not in | that suit contest thé validity of. the, 
He has therefore filed the present suit. ’ ‘The plaintiff’s case in 
the suit is that the properties belong to the tavazhi consisting 
of the descendants: of-Cheeru and Ummamma and. that he as 
Karnavan- is entitled to’ be in possession and that the mel: 
kanam granted to the second defendant is in contravention of 
the terms of the razinamah., The second defendant pleaded- 
that the properties belong to a smaller ‘tavazhi consisting of 
Krishnan Kitav and Chathukutti Kitav and their mother who 
got the property from the second husband of Cheeroonni. The 
trial Court gave a. decree for the plaintiff agreeing with the 
contentions raised by him. This was reversed by the lower 
Appellate Court on four grounds: (1) that the thavazhi created 
by the razinamah. Ex. Avis one unknown to the law, (2).:that 
Ammini’s son shown in the right hand corner of the pedigree j8; 
senior to the plaintiff and the suit should have been therefore’ 
brought by him, (3) that the sécond defendant had no notice. 
of.:the:razinamah. dnd (4) that the-melkanom is binding on. 
the larger.tavazhi.because the amount’ was advanced to clear 
the debt’ of the tavazhi. I dgree with the. learned Advocate: 
for. the appellant that norie of these grounds can be maititained. 

The plea that: such a tavazhi was unknown to the law was not: 
raised in.the trial Court. nor in the appeal to the lower Appel-. 
late Court.. Assuming that it was competent to the lower: 
Appellate .Court:to: raise it and ‘that its view is, justified. by- 
the ruling in Muithiyan Kuity-v. Ayissal which it quotes, it: 
will notemake. any: difference in this ‘casé for twoureasons;? 
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7(1) even if. the.tavazhi was not- legally'‘constituted, the right 
iof management under the razinamah Ex. A, vests in the senior 
-male member and if the parties did not take the property, under 
-Ex..A as a-tavazhi, they. would be tenants in common. and‘ (2) 
‘any tenant in common. can’ sue to recover the: properties. as 
cagainsf tlie trespasser. Vide Freeman on co-tenancy, second 
‘Edition, Art. 343 and Debendra Narayan Singh v. Narna 
Narayan Singhi and the decision in S: A. No: 157 of 1930. 


Sio With regaid to the second point that the ‘suit should have 
been brought by Krishnan Kitav, son of -Ammini, it is not’ th 
my opinion ‘open’ to the lower Appellate. Court to raise ‘this 
question. ` The defence in the suit was not that this Krishnan 
Kitav and not the: plaintiff was the proper person to bring thé 
‘Suit, but that the plaintiff was not a member of the tavazhi at 

all; 3 rior entitled to the- “tavazhi property. It-should: be ` théen- 
‘tiohed here that the witnesses in their evidence speak to thiee 
Tegal entities. First there is the, larger tavazhi consisting” of 
those persons shown i in the tree, (descendants of Ittichira) and 
some: ‘other members. Secondly there is the tavazhi, to which 
the- plaintiff is speaking, which is a- special one constituted by 
ihe’ razi, ‘excludmg Cheerunni and her- descendants. This is 
the tavazhi which he lower appellate court- has found të bè 
illegal. Thirdly there is a small tavazhi which the defendants 
speak ‘to consisting of Krishnan Kitav, Chathukutti' Kitav; 
Ramunni Kitav and ‘Cheerunni. The second defendant’ s case 
has throughout been that the: property in question came to 
Krishnen’Kitav and Chathukutti Kitav through their father. 
Tt was’ never their case that it belonged to a larger tavazhi, 
and that a as such not the plaintiff but Krishnan Kitav, the- “son 
ef.Ammini should be the Karnavan who should ‘sue. The 
inatter was not put in evidence nor in the first Appeal Mero: 
It is sought here to argue that it is referred to in paragraph 2 
of the appeal preferred to- the Subordinate Judge -who says 
“Because the court ae -erred in not ‘recording: ‘any clear 
finding: on the first! issue”: But the-next words’ are’ «The 
Court below should have held that the plaintiff is not a‘membér 
of aan kad tavazhi and-he has no right to maintain “the 
suit”. - The first issue. raised was “Is the- plaintiff entitled’ to 
sue’? “Now. here was the contention raised - that ‘he was’ d 
niember- but-was not the-Karndvan. “In his! evidence? thé 


eee 








1. (4919)-13:.R. 47-Cal, 182.at 187, 
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plaintiff as P. W. 1 alluded to this Krisinan Kitav and said 
“Ammini has a son called Krishnan Kitav that karnavan of 
Marunalli tarwad. He has no right over the plaint property”. 
This witness was in no way cross-examined on this statement 
nor was any suggestion made that this Krishnan Kitav-had 
the right and was the proper person to bring the Suit as 
karnavan. Therefore in my opinion the lower Appellate Court 
was not justffied in raising a mixed question of law and fact 
which was not the case of the parties. The third ground was 
that the second defendant had no notice of the razi. That 
matter seems to have been alleged in the written statement. 


Vide paragraph 8 of the trial Court’s judgment. But it does 


not seem to have been argued before the trial Court nor was 
any ground’ raised in the first appeal on this point mor objec- 
tion taken that the trial Court did not consider it. The lower 
Appellate Court has itself found and it is quite obvious that 
under the razinamah Chathukutti Kitav was not a member of 
the tavazhi constituted by the razinamah and was deprived 
under that razinama of that property and the rent. Sundara 
Aiyar, J. in his book, Malabar Law at p. 129 states as follows, 
referring to the judgment of Hollaway, J. in Kanna Pisharodi 
v. Kombi Acheni. = 


“If the reasoning of Hollaway, J. is accepted, where there isa total pro- 
hibition against the karnavan dealing with the property his disposition will 
not be binding on the family, whether the lender had notice or not * * * 
Suppose the effect of the karar is to terminate the karnavan’s authority 
altogether. How would it then stand? Would the analogy of S. 208, Indian 
Contract Act apply and would third parties not be affected till they have 
notice of such termination? This would be pushing too far the analogy of 
agency. The karnavan is not an agent. He has authority to act by reason 
of his status: If he ceases to have the status, he has no longer authority to 
act on behalf of the family. If the analogy is pressed too far, even a decree 
ina suit deposing the karnavan might not be efficacious enough to terminate 
the agency so far as ignorant strangers are concerned”, 


‘It appears to me on perusing Kanna Pisharodi v. Kombi 
Acheni that it really is no help in the matter. It concerns a 
case where the party had no notice of the limited powers of 
the Karnavan and I can find no remarks of Hollaway, J. as to 
what the position would be if the karnavan had no powers at 
all. Nevertheless, in the absence of any cases quoted to the 
contrary,-the opinion of Sundara Aiyar, J. deserve svery high 
tespect. In the present case however having regard to the 








1. (1885) LL,R.8 Mad, 381, 
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defence set up and the evidence of the second defendant him- 
self it is really unnecessary to give any final opinion on this 
point of want of notice because the second defendant entirely 
supported the defence case that the tavazhi to which he was 
lending money was the minor tavazhi of Krishnan Kitav and 
Chathtkutti Kitav and that he lent the money on the property 
‘which they got from their father. His evidence is quite. clear. 
He says: .. 

“Krishnan Kitav was the karnavan of Kurungothil house. Properties 
belonging to Kurungothil house were given on Puthravakasam right to 
Krishnan Kitav and Chathukutti‘Kitav by their father, I paid Rs. 450.to 
discharge the debt due by that tavazhi.” ott oye 

To the same effect is the evidence of D. W. 2 who got the 
decree on Ex. II which the second defendant paid off.. There- 
fore the second defendant helped this smaller tavazhi to- dis- 
charge debt created by it and the property which he took was 
the property which had come from the father of Krishnan 
Kitav and Chathukutti Kitav. There is no question therefore 
of want of notice. 


The last ground on which the lower Appellate Court based 
its judgment is that the melkanom is binding on the larger 
tavazhi because the amount advanced is clearly tavazhi family 
debt. That is really an astonishing conclusion in the face of 
the evidence of D.W. 1 himself and the whole defence in the 
suit and the evidence adduced. Ex. I, melkanom does not 
profess to be executed on behalf of the tavazhi. On-the other 
hand Chathukutti Kitav says the property is his exclusive 
property. The first and second defendants have attempted to 
support this view and sworn to the effect that this smaller 
tavazhi to which they lent the money held the property as the. 
property given on Puthravakasam right to Krishnan Kitav 
and Chathukutti Kitav by their father. In the. face of that 
it is absolutely impossible to say that there is any evidence at 
all for holding that the melkanom was binding on the larger, 
tavazhi. In fact it is opposed to the defendant’s case. The 
only respondent who has contested this appeal is < the 
second defendant and in the face of his plea in the 
written stafement that the property did not belong to the 
tavazhi of Cheeru and her descendants but was the property. 
obtained by Krishnan Kitav and Chathukutti Kitav from their 
father he cannot be allowed to argue_in appeal that this was 
not so and that the evidence which he gave before the Court, 
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‘espdctallywhen that evidence was:‘the. défénce-case, : was: not 
title! This appeal must therefore be allowed’and the dectée of 
thet Distrive:-Munsif FERDEN wie ‘costs ae and.in. aks lower 





Appellate! Court," Epp a a Rate» Ba aye 
bas Kig : CECS re Se A “Appeal alowed. 
AP pees 


YAGA Shi o’ ora 5 


EHE HIGH. COURT, OF JUDICATURE AT MADRAS. 


PRESENTS— SIR Horace OwEN COMPTON Beastey, Kii, 
Chief Thstice. AND MR. Justice KING. oe 





os sdgit mie een he 

‘Ehes Municipal Council, Salem re-: : : 
presented by its Chairman: an . Petitioner (Defendant 

sdi tou odv: . V.. a : eae 

Bu Glifurajah Rao © °°: .. anan (Plaintiff). i 


~2thyatirdsi District’ Municipalities Act (V of 1920); 'S..93. and: Sch. IV 
Rensioticregeivéd from Government Ganun akan: money—Leuy of brofés; 


yot. lyy Kh alidity. - < E NA ae 
W Where a. „retired Government servant, who .had Gommuted. a ‘portion of 

is Taha fora lump sum of money, was assessed to ‘profession tak on Hat 
sum in addition to the tax on the uncommuted pension; 5 t a4: PIAU To 
bag Helg, $ at, the commutation money did not retain its character as. Henson 
mes rat the Tevy of ‘profession fax on i that amount w Was illegal. Moet 
PANI A ead 


X tele: under 5 ‘25 of Act: IK of 1887, | praying. a: ‘High 
prt to , Fevise the Decree of the Court of the District Munsif 
z! Salem in 5. C. S. No. 2183 ôf 1932." .. k 


i 
asi s Me Krishnaswami: Aiyar: for petitioner. 
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Telah le hief Justice: The ‘respondent is a retired ‘Sabot 
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decree inzfavour :of -the Respondent-here: holding-that the sum: 
received in lieu of the portion of-his pension when'it weston 
muted ` was no longer pension and therefore was not? table. 
under the Act. With. this view we entirely agreé.. ‘Pension. has 
bèen .dêfined in The Secretar y of State for India, ins aunes Yo 
Khemchand Tenang as “a periodical allowance‘or'stipend 
for- past- services ”; in Lachmi Narain v. Makund Singh? a 
periodical payment Sot money” to the pensioneta’ Alia BOT 
v. Naju-un-nissa8 and Sir Wasif Ali Mirza, Nawab, Bahadur. 
vii Karnani I ndusirial Bank, Ltd.4 also give the;şame descrip- 
tion ito. pension”, When a pension is commutedthere! iso 
longer any periodical payment: the pensioner recé ¥ EN 

and for alla lump sum in lieu of the periodical payments., be, 
pension is changed into something else, and becomessa capitals 
sum. In an English cabe, Crowe v. Prices it. Wwasshelds'that 
money paid to a retired officer of His Majesty’ s forcés" fö” Hë 
commutation, of his pension does, not. retain its chatacter a as, 
pension so.as to prevent it f rom being takem i in execution. ‘On 
p. 217, Coleridge, C. J. says: ruwat 
TI «Tt is clear to methat commutation money ‘stands on an entirely different 
ground’ from pension: money, and-that if an officer commutes his, pensi A 3 fop 











a capital sum paid.down, the rules which applý ‘to pension “money and i 
any assignment ofit void, do not apply to this ` sum. 2 ‘ if GIS a 
“In our view the District Munsif was clearly“ Fight: arid 
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more ihan three years after decree—Prior application taken out against 
principal judgment-debtor—Saving of limitation. 

: Where a decree-holder first took out execution against the principal 
judgment-debtor and the decree having been partially satisfied he subsequen« 
tly filed an execution application against the surety but, objection was taken 
on the ground that the subsequent application was barred by limitation as it 
had been filed more than three years after the date of the decree, . e 


Held, that the case was governed by Art. 182 (5) of the Limitation Act, 
that explanation I I to that article had no application and that the execution 
application first faken against the principal judgment-debtor saved limitation 
against the surety as well, 

The surety may no doubt be technically liable from the date of the 
decree but in equity his liability arises only upon the failure of the principal 
judgment-debtor to satisfy the decree and it is inreafonable to insist on the 
surety filing a formal and otherwise futile petition against the surety before 
the period of three years expires in order to keep alive against him a remedy 
which he has not yet thought of using. 

Muhammad Hafiz ve Muhammad Ibrahim, (1920) I.L.R. 43 All. 152 and 
Badruddin v. Muhammad Hafiz, (1922) I.L.R. 44 All. 743, followed. 

Narayan v. Timmayya, (1906) I.L.R, 31 Bom. 50, K. S. E. Mahomed 
Cassim v. Jamila Bee Bee, (1928) I.L.R. 6 Rang. 334and Raja Raghunandan 
Prasad Singh v. Raja Krityanand Singh Bahadur, (1928) I.L.R. 8 Pat. 310, not 
followed. 


Appeal against the Appellate Order of the Court of the 
Subordinate Judge of Rajamundry, dated 22nd April, 1929 and 
made in Appeal No. 32ʻof 1929 (A. S. No. 122 of 1928. 
District Court, East Godavari) preferred against the order of 
the Court of the District Munsif of Ramachandrapur in S.A. 
No. 522 of 1928 in O. S. No. 283 of 1916 on the file of the 
Additional District Munsif’s Court, Rajamundry. 


Ch. Raghava Rao for appellant. 

A. Satyanarayana for respondents. 

The Judgment of the Court was delivered by 

King J.—The appellant in this appeal is the Decree-holder 
in O. S. No. 283 of 1916 on the file of the Additional District 
Munsif of Rajamundry. The Respondent is a surety for the 
satisfaction of the decree by the judgment-debtor. The decree 
in question was confirmed in appeal on 23rd February, 1922. 
In 1922 and again in 1924 execution was taken out by the 
Appellant against the Legal Representatives of the judgment- 
debtor. Some of the assets of the judgment-debtor were sold 
and the decree was satisfied in part. In April 1937 and again 
in October 1927 execution was taken out against the surety. 
When his property was about to be sold in March 1928 the 
surety (Respondent) raised the objection that execution as 
against him was barred, and this objection was upheld both 
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by the executing court and on appeal by the Subordinate Judge - 
of Rajamundry. Hence- the Second Appeal by the decree- 
holder to this Court. 

T he article of the Limitation Act which governs this case is 
Art. 182, Cl. (5). This allows three years’ time from the date 
of the final order passed on the last preceding application for 
execution made in accordance with law. That date is admit- 
tedly 4th October, 1924 and thereforeif Cl. (5) atone is looked 
to, both the execution applicationsof 1927 are in time.” But 


Cl. (5) is subject to Explanation I the second part of which 


runs as follows :— 


«Where the decree or order has been passed severally against more per- 
sons than one, distinguishing portions of the subject-matter- as payable or 
deliverable by each the application shall take effect against only such of the 
said persons’or their representatives as it may be made against. But where 
the decree or order has been passed jointly against more persons than one, 
the application if made against any one or more of them or against his or 
their representatives shall take effect against them all”, 


We have been referred toa number of decisions which 
deal with similar facts to those in the present case and with 
the application of this explanation to the case of a surety, but 
they are by no means uniform. The earliest is Narayan v. 
Timmayyal where it is laid down that a principal judgment- 
debtor and a surety are not joint judgment-debtors and 
therefore as Execution Petition taken out for the first time 
against a surety more than three years from the date of the 
decree is not saved from the bar of limitation by the fact that 
previous Execution Petitions had been taken out against the 
principal judgment-debtor. This ruling has been followed by 
the High Courts of Rangoon Md. Cassim v. Jamila Bee Bee? 
and Patna Raja Ragunandan Prasad Singh v. Raja Kartya- 
nand Singh. Bahadur3. The Allahabad High Court, however, 
has taken a different view in Md, Hafiz v. Md. Ibrahim4 and. 
Bad-rud-din v. Md. Hafiz5, holding that a surety is neither a. 
joint judgment-debtor nor a person against whom a decree has 
been passed severally with any portion of its subject-matter. 
distinguished as payable or deliverable by him. Explanation I 
therefore does not apply to a case like this at all, and it must 
be governed gnly by the simple unqualified words of Cl. (5) 
itself. The Lahore High Court also dissents from the view 





1, (1906) I.L.R. 31 Bom. 50. _ 72, (1928) LL.R. 6 Rang. 334. 
3, (1928) LL.R. 8 Pat. 310, 4. (1920) LL.R. 43 AH, 152, 
5, (1922) LLR, 44 All. 743. 
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held in Bombay, Rangoon and Patna but for a different reason. 
It is held in Honda Ram v. Firm Seth Kanwar Bhan-Sukh 
Nandi that a surety anda principal judgment-debtor are joint 
debtors as each is liable for the whole amount of the decree. 
In Madras there is no reported case dealing with this point 
though we have been referred to a decision of a Bencheof two 
Judges in C. M. S. A. No. 62 of 1913 which follows Narayan 
v. Timmaya®. without any discussion of any possible alterna- 
tive view. - 

_ In this conflict of authorities we are of opinion that the 
method of approach adopted by the Allahabad High Court is 
the right one. None of the rulings cited from Bombay, 
Rangoon or Patna lays down positively that the case of a 
judgment-debtor and his surety falls within Explanation I. 
They all assume, without any discussion that the judgment- 
debtor and his surety are not joint judgment-debtors an 
execution petition against the former will not avail to save 
limitation as against the latter. “We agree with the Allahabad 
view that Explanation I does not contemplate a case of this 
kind at alland therefore that Cl. (5) itself is the only provision 
by which this question of limitation must be determined. And 
this view; we think, is very clearly in accordance with natural 
justice and the real meaning of suretyship. When a surety 
gúarantees the payment of a decree debt what is ordinarily 
contemplated-is-that the decree-holder will proceed first (as he 
has-done here) against the principal judgment-debtor and if lie 
fails to'realise his-decree in full from him he will then proceed 
against the surety for the balance. The surety may no doubt 
be technically liable from the date of the decree but in equity 
his liability arises only upon the failure of the principal 
judgment-debtor to satisfy the decree, and in practice it will 
be:only on the happening of that contingency that the decree- 
holder. will think of proceeding against him. In these 
circumstances: it seems to-us unreasonable to hold that a 
decree-holder who may often find that proceedings against (he 
priricipal judgment-debtor occupy him for more than thrée 
years, must file a formal and otherwise futile petition against 
the. surety before the period of three years expires, in order tò 
keep: alive against- him a remedy which he has not yet thought 
oft using. |: poe 


1. (1922) 67 í. c 361. + & (1906) LL.R. 31 Bom, 50. 
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For these’reasons wehold that the order and judgment of 
the Courts below are wrong and must be set aside. The appeal 
is allowed with costs throughout, and the Execution Petition 
(No. 522 of 1928) ordered to be restored to file and be 
disposed of according to law. | 

BM.V. ` — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — MR. Justice CURGENVEN AND Mr. JUSTICB 
Cornfsh. : 

N. Govindarajulu Naidu .. Appellant* (Peti- 
tioner First Defendant) 


v. 
The Imperial-Bank of India, Vellore 
by Agent Mr. D. Stewart >. - Respondent (First 


$4 - Defendant-Plaintiff)- 
Civil Procedure Code (V of 1908), 0.9, Rr. 2,3 and 13—Pleader appear- 
ing on hearing date—Filing of writien statement and framing of fresh issue 
` Application for adjournment refused and decree passed — Remedy of 
aggrieved parly. 

Where one of the issues in the case had been determined before the day 
fixed for trial and on that date the defendant’s pleader filed an additional 
written statement and on his application the Court framed an additional 
issue and when that had been done the pleader applied for an adjournment 
alleging that the defendant was not able to be present on account of. illness, 
but the Court refused the application and the pleader then stated that he had 
no instructions and the trial proceeded ending ina decree against the defen- 
dant; who suhsequently applied under O. 9, R. 13, Civil Procedure eden to 
set aside the decree, 

Held, that the acts of the pleader in filing the additional written state- 
ment and in applying to the Court’ for the framing of a fresh issue were 
acts done hy.bim in the conduct of the suit which had been called for hearing, 
that the defendant was not e.r parte and his remedy in respect of the decree 
was by way of appeal and not by-means of an Sees under O. 9 of the 
Code. 

Pichamma v. Sreeramulu, (1917) 1. L. R.41 Mad. 286 (E. B.) and Aruna- 
challam Chettiar v. Sivalingam Cheltiar, (1927) 26 L.W. 76, referred to. . _ 

`Lalta Prasad v. Nand Kishore, (1899) I.L.R. 22 All. 66 (F.B.) and Satish 
Chandra Mukerjee v. Ahara Prasad Mukerjee, (1907) I.L. R. 34 Cal ‘403 
(F.B.), distinguished. 


Appeal against the order of the Court of the Subordinate 
Judge of Vellore, dated 14th July, 1931, and made — in 1, A. 
No. 262 of 1931 in O.S. No. 84 of 1930. ae 

WG. Gopalaratnam and K.S ubramaniam for appin: 
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The judgment of the Court was delivered by 


Cornish, J.—The appeal is by the first defendant against 
the order of the Subordinate Judge dismissing his application 
under O. 9, R. 13, to set aside a decree. The application was 
made on the ground that the first defendant’s illness was a 
sufficient cause for his not being present when the case was 
called on for hearing. The Subordinate Judge was not 
satisfied with*the bona fides of this excuse or with the medical 
certificate with which it was supported, and dismissed the 
application. Weare not: now concerned with the merits of 
the first defendant’s application, because we think that the 
objection raised by the respondent’s learned Advocate that no 
petition lay under O. 9, R. 13 is a good one. O, 9, R. 13, has 
reference to decrees made ex parte, and it has tos be seen 
whether the first defendant was, when the decree was made 
against him, ex parte. In our opinion he was not. The suit 
had been posted to 3rd February, 1931, for trial. Weare told 
that issues had been framed some months earlier, and it 
appears from the judgment that one of the issues had been 
determined on the 16th January. The first hearing stage 
therefore was past on the 3rd February. On that day the first 
defendant’s pleader filed an additional written statement, and 
on the application of his pleader the Court framed a fresh 
issue. When that had been done, the pleader applied for an 
adjournment, alleging that the first defendant was not able to 
be present on account of illness. When the Court refused 
that application, the pleader stated that he had no instructions, 
and the trial proceeded. On these facts a question arises 
whether R. 2 or R. 3 of O. 17, governs the position. If what 
happened on the 3rd February, amounted to a failure of the 
first defendant to appear he would be ex parte and would be 
entitled to apply under O. 9 to set aside the decree. But if 
the first defendant is to be regarded as having appeared and to 
have made default in doing any of the acts mentioned in R. 3, 
then the Rule enabled the Court to proceed to decide the case 
on the materials before it, and the first defendant’s only remedy 
against the decree would be by way of appeal; see Pichamma 
v. Sreeramulul, We think that the first defendant did appear 
by his pleader on the 3rd February. The acts of the pleader 








1, (1917) I.L.R, 41 Mad, 286: 34 M.L.J. 24 (F.B:).- 
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in filing an additional written statement and in applying to the 
Court for the framing of a fresh issue were acts done by him 
in the conduct of the suit and towards the progress of the suit 
which had then been called on for hearing. In our judgment 
these acts constituted an ‘appearance. The position is quite 
different when, as in Lalta Prasad v. Nand Kishore and Satish 
Chandra Mukerjee v. Ahara Prasad Mukerjee® the Vakil had 
been merely instructed to apply for anadjournment. In sucha 
case it has been held that there has been no appearance. 
It has been suggested here that the only instruction given by 
the first defendant to his pleader was to apply for an adjourn- 
ment. But the evidence in our view gives no support to the 
suggestion. We concur in the opinion of Mr. Justice Wallace 
in Arunaghallam Chettiar v. Sivalingam Chettiar’ that a party 
who has appeared by his pleader cannot be allowed to claim to 
be ex parte from the moment that his pleader when called upon 
to enter upon his defence, or, we may add, in anticipation of 
that stage of the trial, has reported to the Court that he has no 
instructions. Consequently the first defendant was not ex parte, 
and therefore an application under O. 9 to set aside the decree 
was not available to him. His application was dismissed on 
the merits. It ought to have been dismissed as misconceived. 
His appeal against the order must be dismissed with costs. 


B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JusTICE VARADACHARIAR AND MR. 





Justice Burn. 


Athimannil Muhammad “a Appellant* 
| v. i l 
The Malabar District Board .. Respondent. 


Madras Local Boards Act (XIV of 1920, as amended) S. 225 (1) and (3) 
—Act done by President of District Board in execution of his powers— 
Tender for lease of tolls—-Acceptance by Vice-president—Cancellation by 
President and grant of lease to another—Suit for damages agaist District 
Board—Period of limitation. 

The plaintiff sued to recover damages, from a District Board on the 
ground that the President had improperly cancelled a contract with the plain- 
tiff whereby he had been given a lease of certain tolls for one year. It 
appeared that pursuant to an invitation of tenders by the Board the plaintiff 
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madea tender which was accepted by the Vice-President during the Presi- 
dent’s absence. The President took the view that the acceptance of the 
plaintiff's tender was unauthorised and accepted a tender by another contractor. 
for a larger amount, thus cancelling the plaintift’s tender. The plaintiff 
instituted his-suit more than six months after the cancellation of his tender. 


Held, that what the President did in connection with the leasing out of 
the right to levy tolls was an act done in execution of his powers upder the 
Act and the suit having been filed more than six months after. the accrual of 
the alleged cause of action was barred by limitation because of S. 225 (3) of 
the Madras Loca] Boards Act. $ 


Bradford Corporation v. Myers, (1916) A. C. 242 and Ranchordas 
Moorarji v. The Municipal Commissioner for-the City of Bombay, Sah 
I.L. R. 25 Bom. . 387, referred to. 

Appeal against the decree of the Coane of the Subordinate 
Judge. of South Malabar at Calicut, dated the 30th day of 
March, 1929 and passed in O. S.-No, 3 of 1928. 

P. S. Narayanaswami Aiyar and C. S. Si waminatha a 
for appellant. 


P. Govinda Menon for respondent, 
The Court delivered the following 


Jupcment.—We have heard arguments, on this appeal, 
only on. the question ‘raised by issue No. 2, namely, whether 
the suit is barred under S. 225 (3) of the Madras Local Boards 
Act, as it has admittedly been instituted more than six months 
after the accrual of the alleged cause of action. As we agree 
with the lower Court in its conclusion on this point, it is 
unnecessary to deal with the other issues arising in this case. 


-The plaintiff-filed this suit; claiming damages from the 
District Board of South Malabar, on the ground that by order, 
dated 31st of March, 1925, the President improperly cancelled 
a contract with the plaintiff whereby the plaintiff had been 
given the lease, for one year, of the tolls in certain places in 
the Malabar District. The material facts are, that, pursuant 
to an invitation of tenders, the plaintiff made a-tender on the 
23rd of March, 1925, which was accepted by the Vice- 
President, during the. President’s absence, on the 24th of 
March. The President seems to have left directions that the 
papers relating to the lease of tolls should be placed before him 
and he was, therefore, apparently of opinion that the accept- 
ance by the Vice-President was not authorised. He also 
seems to have found that there was another contractor who 
offered a much larger. amount in respect of the same toll-gates. 
He- naturally-accepted the tender of the other man and às a 
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necessary result cancelled the acceptance of the plaintiff's 
tender. Both these subjects are embodied in one order of the 
President (See Exs. II and V). The question for considera- 
tion under Issue 2 is whether or not the action is in respect of 
“any act done or purporting to be done in pursuance of 
execution or intended execution of the Act.” 

On behalf of the appellant, Mr. Narayanaswami Aiyar 
has contended that several cases have held thatethis provision 
does hot apply to cases arising out of breach of contract but is 
limited to liabilities arising out of the execution of or the 
omission to execute statutory duties of such bodies. Reference 
may, in this connection, be made to Mayandi v. Mc. Quhael. 
The President, District Board, Malabar v. Kenti Kanarant?, 
Ranchordas Moorarji v. The Municipal Commissioner for the 
City of Bombay, Municipal Council, Kumbakonam v. Veera- 
perumal Padayachi4 and Bradford Corporation v. Myers, 
This distinction between actions on contracts and actions 
independent of contracts may be convenient enough as a 
working rule, but we do not think it can be said to represent 
accurately the basis of the applicability of the rule. This was 
realised by Jenkins, C. J., even in the Ranchordas Moorarji v. 
The Municipal Commissioner-for the City of Bombays and is 
emphasised by Lord Shaw in Bradford Corporation v. Myerss. 
- The. real test is whether what is complained of is some act 
done in pursuance of the statute. In cases where there is no 
dispute as to the existence of a contract, all further rights and 
liabilities between the parties are governed by the ordinary law 
relating to contracts, and it is true enough, in such case, to say 


that the rights and. liabilities of the parties in respect of the. 


contract are matters of ordinary law and not matters governed. 
by the statute. But where, as in the present case,-we find that 
the cancellation of the acceptance of the plaintiff’s offer is the 
necessary result of what the President thought, in-accordance 
with the terms of the: Act as he interpreted them his duty to 
accept, viz., the highest tender—and he did this on the footing 
that the Vice-President’s acceptance of-the plaintiff’s tender is 
not a compliance with the Act—we cannot say that the question 
does not relate to an act done under the statute. The right to 


levy tolls, is a special privilege conferred by the statute upon. 


a a naa anaa a ONANG 
1. (18785.1.L.R.2Mad, 124. 2. (1906) 17 M. L. J. 390, 
3. (1901) I. L. R. 25 Bom. 387. 4. (1914) 28 M. L. J, 147. 
Si ae 5 (1916) ALC. A2 a 
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local bodies and under the terms of S. 106 (1), Local Boards 
are authorised either to manage the collection of the tolls 
themselves or through their own agency or to lease them out. 
In either case. what the President as representing the Board 
does in connection with the leasing out of the right to-levy 
tolls is undoubtedly an act done in execution of his powers or 
duties under the Act. 

The discussion in Bradford Corporation v. M yerst is 
itself sufficient to show the difficulties in the way of attempting 
anything like an exhaustive definition or clear cut differentia- 


tion of the cases falling under the section and of cases not 
falling under the section. Lord Buckmaster, L. C. for instance, 


emphasises the distinction between an incidental power to 
trade and a direct duty to trade, even in casesewhere a 
statutory body is authorised to trade and the Lord Chancellor 
was of opinion that anything falling under the second head will 
be governed by the provisions of the Act. Both Lord Haldane 
and Lord Shaw emphasise the impossibility of framing anything 
like a general test. The question must depend upon the circum- 
stances of each case, and for the reasons already given, we 
hold that the.present case is within the terms of S. 225 (1) of 
the Local Boards Act. In Municipal Council, Kumbakonam 
v: Veera Perumal Padayachi2. Mr. Justice Napier takes care 
to point out that, in the case then before the Court, the contract - 
was not of such a character as must necessarily arise out-of 
statutory powers given to the local body.. The same cannot be 
said of the contract here. In Bhagchand Dagdusa v. Secretary 
of State for Indias the Privy Council, in dealing with a similar 
provision—S. 80, Civil Procedure Code—pointed out that if a 
particular action falls within the language of the statute, it is 
not for the Court to canvass the policy or even the expediency 
of interfering with a person’s right of action, by such a 
restrictive provision. In the view that the present action is 
clearly within the terms of S. 225, Cls. (i) and (iit) of the 
Local Boards Act, the suit must fail on the ground that it has 
been instituted more than six months after the accrual of the 
alleged cause of action. The appeal is, therefore, dismissed 











with costs. . < 
B. V. V. — Appeal dismissed. 
1. (1016) A.C. 242.7 2, (1914) 28 M. L. J. 147. 


3. (1927) L.R. 54 LA. 338; I. L. R. 51 Bom. 725: 53 M. L. J. 81 (P. C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—S1r Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND Mr. Justice KING. 


Parakkatavath Puthiapurayil Assan .. Appellant* (fourth 


Defendant) 
° v. ‘ 
Puthiapurayil Tharuvayi Moidin Kutti, 
Karnavan and Manager of the ° 
- Tatwad and others . .. Respondents  (De- 


fendants Ito 3, 5 

and legal represen- 
ih tatives of thè 

Plaintiff). 


Exaecution—Decree standing benami in name of another--Execution 
against real owner—Right to attach decree standing in name of benamidar— 
Objection to attachment—Suit for declaration of right to attach_Maintaina- 
bility. 

The plaintiff originally filed a suit for money against defendant 1 and 
others and having obtained a decree attached another decree passed in favour 
of defendant 4, alleging that the latter was only a benamidar for defendant 
1. Defendant 4 successfully objected to the attachment and the plaintiff 
thereupon sued for a declaration that he was entitled to attach the decree 
standing in the name of defendant 4 in execution of his own decree against 
defendant 1. 


Held, that though defendant 1 could never have been permitted to exe- 
cute the decree standing in the name of defendant 4, the plaintiff was entitled 
to sue for a declaration in respect of the first defendant’s right i in the decree, 
namely to the money on realisation. F 

Palaniappa Chettiar v, Subramania Chettiar, I L.R, (1924) 48 M. 553: 48 
M.L.J. 419, considered. 


Appeal against the decree of the District Court of North i 
Malabar in A. S. No. 381 of 1925 preferred against the decree ` 


of the Court of the District Munsif of Cannanore in O. S. 
No, 321 of 1924 (O.S. No. 70 of 1923, District Munsif Court, 
Tellicherry). 

P. Goinda Menon for appellant. 

_ The Advocate-General (Sir A. Krishnasmami Aiyar) M. 

C. Sridaran and V. P. Karunakara Nambiar for respondents. 

The judgment of the Court was delivered by 

King, J —The contesting parties in this appeal are Plain- 
tiff and Deftndant 4. Plaintiff filed a suit for money (O. S. 





* S, A, No: 2292 of 1927. 18th September, 1934. .- 


and 4 
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No. 1 of 1923 Sub-Court, Tellicherry) against Defendant 1 
and others and obtained a decree in September 1924. Defend- 
ant 4 is the holder of another decree (in O. S. No, 394 of 
1921 District Munsif’s Court Kasargod). That suit (O. S. 
No. 394 of 1921) was originally filed by Defendant 1 but on 
4th August, 1921 first Defendant assigned his claim against the 
Defendants in that suit to Defendant 4. Defendant 4 was 
then impleaded as supplemental second Plaintiff and on 11th 


March, 1922 a compromise decree was passed in favour of 
Defendant 4 alone. Now when Plaintiff brought his suit 


against Defendant 1 in 1923 he attached this decree in favour 
of Defendant 4 before judgment, alleging that Defendant 4 
was really only a benamidar for Defendant 1. Defendant 4 
objected to this attachment and the attachment was raised. 
Plaintiff then in 1923, filed the present suit and obtained a 
declaration from the District Munsif of Cannanore that he 
was entitled to attach Defendant 4’s decree in execution of his 
own decree against Defendant 1. This declaration was upheld 
in appeal by the District Judge of North Malabar and Defend-. 
ant 4 has now filed this Second Appeal. Both Courts below 
are agreed on the facts that the transfer from Defendant 1 
to Defendant 4 was a nominal one and that Defendant 4 is 
therefore merely a benamidar for Defendant 1. The only 
question before us is whether Plaintiff’s suit was or was not 
maintainable. 

The first ground of attack is that as the value of Defend- 
ant 4’s decree at the date of the institution of Plaintiff’s suit 
was more than Rs. 3,000 that-suit would not lie in the Courtof 
the District Munsif. The learned District Judge has dealt with 
that objection in para. 3 of his judgment and has shown that 
the conditions laid down in S. 11 of the Suits Valuation Act 
have not been satisfied in this case; and his decision on this 
point has not been seriously challenged before us. 

Nor is-it seriously disputed that in thenarrow meaning of 
the term Plaintiff’s suit was undoubtedly maintainable as 
O. XXI, R. 63 of the Civil Procedure Code expressly gives 
him the right to sue. 


.. “The real argument in appeal is this. Defendant 1 could 
never have been permitted-to execute a decree granted in 
favour of Defendant 4. Plaintiff can have no higher rights 
than Defendant 1 could have. Plaintiff also therefore cannot 
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execute Defendant 4’s decree. If he attaches it his only 
further course under the Code (see O. XXI, R. 53) is to 
execute it. But he cannot execute it for the reason just given. 
Any declaration therefore which he may get in this suit is 
futile, and on this ground the suit ought to have been dis- 
missed*without any enquiry into the facts. 

We think there can be no doubt but that the first step in 
this argument is established. It has been held tn Palaniappa 
Chettiar v. Subramania Chettiar1, that where a decree has 
been transferred to any particular person under an instrument 
in writing no other person who claims that he is the real 
owner under the transfer can apply for execution of the decree 
and the principles underlying that decision apply with added 
force to the facts of the present case where Defendant 4 is the 
original decree-holder himself and Defendant 1 was a party to 
the suit in which he obtained the decree. Manikkam v. Tatayya® 
on which the learned advocate for the Respondent seeks to rely 
has been definitely dissented from in Palaniappa Chettiar v. 
‘Subramania Chettiar1, Nilkanta Ghosal v. Ramcharan Roys 
also cited for the Respondent is the judgment of another High 
Court and proceeds upon the assumption that there is no dis- 
pute between benamidar and real owner. We therefore agree 
that this decree could not have been executed by Defendant. 

-But at its second step we think the argument breaks down, 
for the argument amounts to this, that Plaintiff is entirely 
precluded from proceeding in execution against this decree. 
This can only be so if it be held that Defendant 1 has no pro- 
perty in the decree. To say that Defendant 1 cannot be 
permitted to execute a decree passed nominally in favour of 
Defendant 4, and to say that Defendant 1 has no property in 
that decree are two very different propositions. The property 
in a decree is not merely the right to execute it—much more 
essentially is it the right to the actual money which is realised 
by its execution, and if this particular decree: were to be 
executed by Defendant 4 we do not see how it could possibly 
be denied on the facts found that Defendant 1 would be enti- 
tled to claim the money realised. It is this money at which, of 


course, the *Plaintiff aims, money which is really due to 








1. (1924) LL.R. 48 Mad. 553: 48 M.L.J. 419, 
2, (1898) LL.R. 21 Mad. 388: 8 M.L.J. 48. 
3, (1928) 55C.LJ.82 °° > 
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Defendant 1, money which if realised is Defendant 1’s property 
held by Defendant 4 in trust for him, and we see no valid 
reason why the Plaintiff who holdsa decree against Defendant 1 
should not have a declaration permitting him to attach a decree 
whose real owner is his judgment-debtor. 

Whether this declaration is or is not a futile one is not a 
point with which we need now concern ourselves. No doubt 
if Defendant.4 had already executed the decree, a declaration 
permitting its attachment might serve no useful purpose and 
Plaintiff might be driven to alter the form of his prayer or take 
other proceedings, but we need not assume that difficulties 
actually exist in this case of whose existence we have not been 
informed. For the reasons given we think that the decisions 
of the two Courts below were right, and that this appeal must 
be dismissed with costs of Respondent 5. Civil Miscellaneous 
Appeal No. 336 of 1928 is dismissed. No costs. 

B. V. V. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR Horace OWEN ComprTon BEASLEY, Kt., 
Chief Justice AND Mr. Justice KING. 





Vedagiri Sastriar .. Appellant® .~ 
v. 
Jagathguru Sankarachariar Swamigal E 
at Kumbakonam .. Respondent. ` 


Limitation Act (IX of 1908), Arts. 36, 102 and 120—Hereditary archaka 
in temple—C laim against trustee for emoluments—Period of limitation. 

Where a hereditary archaka office-holder in a temple sued the trustee of 
the temple for the recovery of certain emoluments consisting of rice and food 
offerings and assessed them at a money value, 

Held, that the archaka was aservant of the temple trustee and the claim 
for emoluments was governed by Art. 102 and not Art. 36 or Art. 120 of the 
Limitation Act. 

Seshadri Aiyangar v. Ranga Bhattar, (1911) I.L.R. 35 Mad. 631: 21 M.L.J. 
580 and Baradwaja Mudaliar v. Arunachala Gurukkal, (1917) I. L. R. 41 Mad. 
528, relied on. 

Subbier v. Ranga Aiyangar, (1899) 9 M. L. J. 163; Venkatavaraga v. 
District Board of Tanjore, (1892) I. L. R. 16 Mad. 305; Rathna Mudaliar v. 
Thiruvenkatachariar, (1899) I, L. R. 22 Mad. 351 and Chinnaswami Thatha- 
chariar v, Srirangam Nallan, (1927) 109 I. C. 771, considered. 


Appeal under Cl. 15 of the Letters Patent, against the 
judgment-and decree of the Hon’ble Mr. Justice Pakenham 
Walsh, dated 11th April, 1933 and passed in S. A: No. 396 of 





*L, P, A. No, 67 of 1933. | 2lst September, 1934. 
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1929 preferred against the decree of the District Court. of 
Chingleput in A. S. No. 296 of 1926 preferred against the 
decree of the Court of the District Munsif of Conjeeveram in 
O. S. No. 35 of 1924. 

K. E. Rajagopalachariar for appellant. 

M? S. Venkatarama Aiyar for respondent. 

The judgment of the Court was delivered by 

Ghief Justice—This is an appeal from a “judgment of 
Pakenham Walsh, J. in S. A. No. 396 of 1929. The plaintiff is 
the appellant here and was a hereditary stanika office-holder of 
the temple of Sri Kamakshi Amman in Conjeeveram.. The 
first defendant in the suit is the trustee of the temple and the 
second defendant is his agent. The suit was for the recovery 
of emoluments due to the plaintiff from 31st December, 1918 
to llth February, 1919. The suit was filed on 10th January, 
1924, more than three years and less than six years from T 
date of the cause of action. One plea taken at the trial wa 
that the suit was barred by limitation. The trial Court, the 
lower Appellate Court and Pakenham Walsh, J. have upheld 
that plea. At the outset it must be stated that the emoluments 
sued for were received by the appellant in kind, that is to say, 
so many measures of rice and also food offerings. These have 


been assessed in the plaint at Rs. 81-14-4. The question here- 


is which Article of the Limitation Act applies.. Both the lower 
Courts and also the second Appellate Court have applied 
Art. 102 following Baradwaja Mudaliar v. Arunachala 
Gurukkali, which is a direct decision upon this point. There 
the Court had to consider whether Art. 36 of the Limitation 
Act or Art. 102 or Art. 120, applied and it was held that the 
claim there which was exactly similar. to the claim here, fell 
under Art. 102 and not under Art. 36 or Art. 120. In none of 
the cases cited by the appellant in support of his argument was 
there any consideration as to whether Art. 102 should be 
applied rather than Art. 120. The earliest case is Subbier v. 
Ranga Aiyangar2. It was there held that a suit for the recovery 
of profits of a hereditary office by a hereditary stanikam holder 
in temples fell under Art. 120 and not, as contended, under 
Art. 36. The applicability of Art. 102 was not there considered 
and: -this case has been dissented from in Baradwaja Mudaliar 





1, (1917) I. L. R. 41 Mad. 528, © 2 (1899) 9 M.L. J. 163. 
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v. Arunachala Gurukkali. In Venkatavaraga v. District Board 
of Tanjorc2 the applicability of Art. 102 was not considered 
and in any case on the facts of that case it does not appear to 
us to be much ih point. In Rathna Mudaliar v. Thiruvenkata- 
chariar8 the question was whether the marriage fees payable to 
the archaka and claimed by him fell within Art. 144 or Art. 120. 
The lower Courts held that Art. 144, applied but the High 
Court appliee Art. 120 and Art. 102 was not considered. As 
Pakenham Walsh, J., in his judgment says, presumably the 
fees there would be payable by the persons who were married. 
This, in our view, would be an important distinction because 
it could be contended with reason that the. relationship of 
employer and servant did not there exist. This question has 
been considered in two recent cases in this High Court. The 
first is Chinnaswamy Thathachariar v. Srirangam Nallan4. It 
was in that case observed that: 

“An office in connection with such institutions must really be regarded as 
a bundle of duties liable to be performed by the same persons under a parti- 
cular designation and carrying with it certain emoluments.” 

And the applicability of Art. 124 was considered in 
connection with a claim for the recovery of the emoluments 
attached to an office and it was held that Art. 124 did not 
apply. The Court, however, was of the opinion that there- 
would: be no limitation at all in such a suit. The second case 
is S. A. No. 1523 of 1927. There, Jackson, J., in dealing with 
Chinnaswamy Thathachariar v. Srirangam Nallan4, whilst 
agreeing that Art. 124 would not apply to such a suit declined 
to accept the view that there is no bar of limitation and was 
of the opinion that the Article applicable would be Art. 120. 
The applicability of Art. 102 was not discussed in either of 
those cases. So far as this High Court is concerned Baradwaja 
Mudaliar v. Arunachala Gurukkall is the only direct decision 
upon the point. A reference to Art. 7, in a claim “ for the 
wages of a household servant, artisan or labourer not provided 
for by this schedule” one year’s period of limitation is given 
starting from. the time when the wages accrued due. This 
article must be contrasted with Art. 102, which deals with a 
claim “ for wages not otherwise expressly provided for by 


71.7 (1917) I. L. R. 41 Mad. 528, 2, (1892) T. L. R. 16 Mad, 305. 
3, (1899) T, L.-R. 22 Mad. 351, 4. (1927) 1091, C. 771. 
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this schedule.” It is clear that Art. 7, and Art. 102 deal 
with two different classes of wage-earners. The former 
obviously deals with a lower class of wage-earner to that 
dealt with by Art. 102 in respect of which a three years’ 


period of limitation is given. In spite of the appellant’s conten- . 


tion that emoluments such as these cannot correctly be described 
as “wages”, in our opinion, the real test is whether those 
emoluments are payable by an employer to his sexvant, in other 
words, whether the relationship of employer and servant exists. 
If it does, then we think that what is payable can be described 
as wages. Upon this point also there is a direct decision by a 
Bench of this His Court, viz., Seshadri Aiyangar v. Ranga 
Bhattar!, where Benson and Sundara Aiyar, JJ., say: 


“ The position of an archaka, though he may have a hereditary tenure in 
the office is, in our opinion, essentially that of a servant. The trustee is the 
representative of the temple and the archaka must be subject to his disciplinary 
authority.” 


It was, however, contended by the appellant that in that 
case the Court was merely considering the position of ari 
archaka with reference to the disciplinary powers of the 
trustees. It is no doubt true that the disciplinary powers of 
the trustees were there in question but it was essential that the 
position of the archaka should be established first of all before 
the right to suspend him by the trustees could be sustained. In 
our view, the decision in Seshadri Aiyangar v. Ranga Bhattar1 
is. correct upon this point; and an archaka is, therefore, a 
servant of the temple trustees and if he receives perquisites or 
emoluments, he receives them as a servant and the word 
“ wages ” used in Art. 102 seems to us to be a quite sufficiently 


correct description of what he receives. In our opinion, before 


the residuary Art. 120 can be applied to a claim, it must be 
established clearly that it does not fall under any other Article. 
For the reasons we have given, the claim in this suit does not 
fall under Art. 120, because, in our opinion, it is one to which 
Art. 102 applies. This Letters Patent Appeal must, therefore, 
be dismissed with costs. 5 

B V.V : Appeal dismissed. 


. 





1, (1911) L L.R. 35 Mad. 631 at633:21 M. L, J..580,.° <> 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE MADHAVAN Nair AND Mr. 
Justice CORNISH. 


Mowlavi Haji Haji Mahomed Abdul Baqi. Appellant* (second 


Respondent) 
v. ' 
Kanuru Sundararamayya and another .. Respondents 
i e at | (Petitioner_ and 
first Respondent). 


Civil Procedure Code v of 1908), S. 145 (a)—Elder brother undertaking ` 
through a letter to stand surety for the payment of a decree debt due by 
his younger brother—W hether it is essential to bind the surety that the under- 
taking should be in the form of a bond or in favour of Court. 

It is not essential for the purpose of executing a decree against a surety 
under the provision of S. 145 (a) that the contract of suretyship should be in 
the form of a bond or that it should be in favour of the Court, (Joyma Bewa 
v. Easin Sarkar, (1926) I.L.R. 53 Cal. 515). 

Where a person by a letter to the decree-holder undertook to be surety’ 
for the payment of a decree-debt due by his brother and the concluding por- 
tion of the letter recited as follows: ‘If we fail to so pay the amount to you, 
not only will my younger brother be liable therefor, but you can take procee- 
dings against our properties and against us and we shall not raise any 
objection thereto’ and the lower Court ordered execution to issue against 
the surety on failure of the payment by his brother within the mentioned 
time, ; 

Held, that the order was correct and the surety was liable as the language 
of S: 145 (a) was wide enough to apply to any contract of suretyship whereby 
a personal liability had been undertaken for the performance of a decree. . 

. _Subbaraya Pillai v. Sathanatha Pandaram, 1918 M.W.N, 765, explained, 

Raj Raghuba Singh v. Indra Bahadur Singh, (1919) L.R. 46 I.A. 228: 42 
All. 158: 38 M.L.J. 302 (P.C.) and Sankunni Variar v. Vasudevan Nambud- 
ripad, (1926) 51 M.L.J. 239, referred to. 


Appeal against the order of the Court of the Subordinate 


Judge of Nellore, dated the 7th day of September, 1932 and 


made in E. P. No. 48 of 1931 in O.S. No. 44 of 1929 on the 
file of the Court of the Subordinate Judge of Bezwada. 
‘bs K. Kuppuswami for appellant. 

P. Satyanarayana Rao for respondent. 

The judgment of the Court was delivered by 

| «Cornish, J—The appellant by a letter (Ex. A), dated 7th 

October, 1930 undertook to be surety for the payment of a 
decree-debt due by his brother. The letter recited that the 
decree-holder had agreed not to execute his decree against the 





*C. M. A. No, 82 of 1933, KA KA 26th October, 1934, 
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brother on the representation that it would be fully satisfied 
before the end of April 1931, and it concluded with these 
words: “If we fail to so pay the amount to you, not only will 
my younger brother be liable therefor, but you can take pro- 
ceedings against our properties and against us and we shall not 
raise ahy objection thereto”. 

It is clear from the terms of Ex. A that the appellant had 
made himself personally liable to the decree-holtler as surety 
for the payment of the decree against his brother. The 
learned Subordinate Judge has ordered execution to issue 
against the appellant as surety, and it is from this order that 
he has appealed. The question turns upon the construction of 
S. 145 of the Civil Procedure Code, of which the material 
portion rans as follows :— 


“Where any person has become liable as surety—(a) for the performance 
of any decree or any part thereof . . . . the decree may be executed against 
him, to the extent to which he has rendered himself personally liable in the 
manner herein provided for the execution of the decrees...... Provided 
that such notice as the Court in each case thinks sufficient has been given 
to the surety”. 


This apparently means that where a person has made 
himself personally liable as surety for the performance of a 
decree it can be executed against him as though he were a party 
to the suit and the judgment-debtor. 

The appellant relies on Subbaraya Pillai v. Sathanatha 
Pandaram1, which is certainly a decision in his favour. In 
that case it was held that S. 145 was limited to surety bonds 
taken through the Court and was inapplicable to suretyships 
undertaken for the performance of decrees entered into out- 
side the Court. Mr. Justice Napier, who delivered the leading 
judgment, thought inasmuch as Cls. (a), (b) and (c) of 
S. 145 could be referred to specific provisions of the Code, 
e.g., O. 41, R. 5, Cl. (3) (c), O. 41, R. 6, and O. 38, R. 2, Cl. 
(2), the section should be confined to cases where the surety 
had entered into his liability “in the face of the court”. But 
the learned Judge stated that he found it impossible to express 
a confident opinion on the matter. We also find from a 
reference to the record in that case that permission to report it 
in the Indian Law Reports was refused for the reason that the 
learned Judges were doubtful of the correctness of the 
decision. 





1. (1918) M.W.N, 764. 
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In these circumstances we should in any event feel 
justified in regarding the case as of doubtful authority. But 
we think that its ratio decidendi has been negatived by the 
subsequent ruling of the Judicial Committee in Raj Raghubar 
Singh v. Thakur Jai Indra Bahadur Singh, that the Court has 
an inherent power, apart from S. 145, to enforce a security 
which has been given in pursuance of the order of the court. 
In the particular case S. 145 had no application, because the 
security was in the form of a charge upon property and was 
not a bond imposing a personal liability. Similarly, in Sankunni 
Variar v. Vasudevan Nambudripad2 where sureties had 
executed a bond to the Court undertaking to produce the 
property of a judgment-debtor which had been released from 
attachment upon that undertaking, it was held that S. 145 
would be inapplicable but that the bond could be enforced by 
exectition. i 


In our opinion this recognised power of the court to 
enforce execution against a security independently of S. 145 
deprives of any further force the reason in Subbaraya Pillai v. 
Sathanatha Pandaram3 for restricting S. 145 to suretyships 
undertaken through the Court. 


Further more, there is the direct decision in Joyma Bewa 
v. Easin Sarkar4, that it is not essential for the purpose of 
executing a decree against a surety under the provision of 
5. 145 (a) that the contract of suretyship should be in form 
of a bond or that it should be in favour of the Court. 


We think that the language of S. 145 (a) is wide enough 
to apply to any contract of suretyship whereby a personal 
liability has been undertaken for the performance of a decree. 
The order of the Subordinate Judge directing execution to 
issue against the appellant was correct, and the appeal must be 
dismissed with costs. 


K. C. Appeal dismissed. 


. 
Se ee NT SE EE ere Te 
1. (1919) L.R. 46 I.A, 228: 42 All. 158: 38 M.L.J. 302 (P.C.). 
2, (1926) 51 M.L.J. 239. 3, (1918) M.W.N. 764. 
4, (1926) IL.R. 53 Cal. 515. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 


PRESENT :—Lorp BLANESBURGH, LORD THANKERTON AND 
SIR LANCELOT SANDERSON. 


Babu Ram Narain Chaudhry, since deceased 
(now represented by Babu Jagdip Narain 
Chaudhry and others .. eAppellants* 
: v. l 
Musammat Pan Kuer and others .. Respondents. 


Hindu Law—Mitakshara School—Reunion—Relationship within which 


reunion permitted. 


The text of Brihaspati that “He who being once separated dwells again 
through affection with his father, brother or paternal uncle is termed 
reunited with him”, as interpreted in the Mitakshara. (Ch. 11, S. 9, para- 
graphs 2 and 3), excludes reunion with other relations. Not only must the 
parties to the reunion have been parties to the original partition, but there is 
a further restriction as to the class of relationship to which reunion is 
limited under the Mitakshara Law, namely, (1) between father and son; (2) 
between brothers, and (3) between paternal uncle and nephews. The text of 
the Mitakshara being clear and unambiguous, recourse to other authorities is 
excluded. Basanta Kumar Singha v. Jogendra Nath Singha, (1905) I. L. R. 
33 Cal, 371, followed. 


Held, therefore, in a case governed by the Mitakshara Law, that an 
alleged retfnion between distant cousins was not valid in law. 

Consolidated Appeals No. 22 of 1931 from decrees of the 
High Court, Patna, dated the 30th January, 1929, which 
reversed decrees of the Additional Subordinate Judge, Patna, 
dated the 26th February, 1927. 


The parties were governed by the Mitakshara Law, and the 
substantial question of law for determination on the appeals was, 
whether an alleged reunion between distant cousins was valid. The 
High Court, on the authority of Basanta Kumar Singha v. Jogen- 
dra Nath Singhal, answered the question in the negative. In the 
“course of their judgment on this part of the case, they said: , 


“But assuming that there was reunion in fact: the question 
still remains whether it has any operation in law. The leading 
text on this subject is that of Brihaspati—Now, if literally cons- 
trued, reunion must be restricted to three classes of cases, (1) 
between father and son; (2) between brothers; and (3) between 
paternal uncfe and nephew; but it was strongly urged before us 





‘  *P, C, Appeal No. 22 of 1931. 27th November, 1934. 
Patna Appeals Nos. 3, 4, 23 and 24 of 1929. à 
1. (1905) ILL.R. 33 Cal, 371. 
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that the text should be read as illustrative and not as restrictive.— 
The Mitakshara is perfectly clear on the point that “reunion 
cannot take place with any person whoever it be but only witha 
father, a brother, or a paternal uncle” (see Setlur’s Collection of 
Hindu Law Books, p. 51). The parties are governed by the 
Mitakshara Law and are bound by the construction whjch the 
author of the Mitakshara has placed upon the text of Brihaspati. 
It is settled beyond doubt that the text is interpreted literally by 
the Mitakshara and the authorities of Southern India and Bengal 
as excluding reunion with other relations. It is quite true that the 
text has been differently interpreted in the Mithila School and in 
the Bombay School; but we are concerned with the interpretation 
which the text has received in the Mitakshara.” 

DeGruyther, K.C. and Wallach for appellant—-During the 
arguments reference was made to Mayne’s Hindu Law, para: 496; 
Sarkar’s Hindu Law, 5th Ed., pp. 446, 447; Basanta Kumar Singha 
v. Jogendra Nath Singhal, Hira Singh v. Mst. Manglan2 and 
Palani Ammal v. Muthuvenkatachala Moniagars, 


Dunne, K.C. and Hyam for the respondents were not called on 
to argue. 


27th November, 1934. Their Lordships’ judgment was 
delivered by , 


Lord THANKERTON.—These are consolidated appeals from 
four decrees of the High Court of Judicature at Patna, dated 
the 30th January, 1929, which reversed two decrees of the 
Subordinate Judge of Patna, dated the 26th February, 1927. 


The original appellant, Ram Narain Chaudry, was plain- 
tiff in the two suits in which these decrees were made and 
which were instituted by him in 1924, but he has recently died 
and the present appellants are his personal representatives. 
The main question, which is common to both suits, is whether 
the original appellant was entitled to succeed to the whole 
estate of Ram Kishore Chaudry, who died on the 27th August,* 
1917, or otherwise to one-half thereof. 


The following pedigree shows the relationship of the 


parties concerned :— 
8 





1, (1905) LL.R. 33 Cal. 371. 2, (1927) LL.R. 9 Lah. 324 at 330. 
3. (1924) L.R. 52 LA. 83: I. L. R. 48 Mad. 254 at 258: 48 M: L. J. 83 (P.C). 
*July—K.J.R. 
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Gayanandan 
| 
yn a pe oe A St he EL aana NT 
| | | 
f Dubri Bidhi Chand Lila Chand Fateh Chand 
(died March, 1895) | : | 
za Murat Govind Prasad 
i T Narain (Deft. No. 3in 
Tikan® Lal Narai Lachmann (Deft, No.2 Suit No. 26) 
(died ist! coerce 1909) ict April, in Suit 
| =Mst. Pan Kuer 1912) No. 26) 


(Dft No. 1in both Suits) 6 
| 





| | 
Shankar Mst. Ramkala Mst. kad- Mst. banki Ram'Kishore Mst, Hem 
(died Kuer (Deft. hesyam Kuer (Deft. (died 27th Kuer 





wy 1900) No. 2in Suit Kuer (died _ No. 3in August,* (Deft, No. 4 
No. 27) without Suit No. 27) 1917) in Suit 
issue) No. 26) 
Kunj bihari Ram Narain 
(Deft. No. 5 in Suit No. 26 (Plaintiff) 


and Deft. We. 9 in Suit 
No, 27) 


Two Sons. Two Sons. 

*‘Gayanandan Chaudry, who was the common ancestor of 
Ram Narain, the original appellant, and Ram Kishore, had 
six sons, of whom the four appearing in the pedigree in 1887 
formed a joint Hindu family. Of the remaining two, who do 
not.so appear, one had separated from the family before that 
date and the other had died without issue: In 1887 a partition 
took place between Dubhri and Bidhi on the one hand and 
Lila and Fateh on the other hand. 


Bidhi died in March, 1895, predeceased by his brother . 


Dubhri. Family disputes resulted in a partition, the family 
property being partitioned under an award dated the 14th 
July, 1896, in half shares as between Shankar on the one hand 
and Lal Narain and Lachmann on the other hand. The joint 
family at that time consisted of Shankar and his two sons, 
Kunj Bihari and the original appellant, and Lal Narain and 
Lachmann; along with the latter’s son, Kishore, if then in 
existence. In the view that their Lordships take, it is unneces- 
sary to decide whether Kishore was then in existence. “The 
appellants found on an ekrarnama or agreement between 
Shankar, Lal Narain and Lachmann made in July, 1896, the 
genuineness and effect of which is in dispute and which will 
be referred to later. 
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In 1908 there was a partition between Lal Narain and 
Lachmann, and Lal Narain died in September, 1909, leaving 
his widow, Musammat Pan Kuer, respondent No. 1 in these 
appeals, and three daughters, but no son. Lachmann obtained 
possession of Lal Narain’s estate to the exclusion of the 
widow and daughters, although he subsequently madè some 
provision for the widow. Lachmann died in April, 1912, and 
his estate devélved on his only son, Ram Kishore. As already 
stated, the last-named died in August,* 1917, and the 
present dispute arose as to the succession to his estate. It is 
sufficient to state that the three main contestants were Ram 
Narain, the original appellant, who claimed the entirety by 
survivorship under an alleged reunion between him and Kishore 
in June, 1917, or, alternatively, a moiety under the agreement 
of 1896; respondent No. 1, who claims under the will of Ram 
Kishore; and the heirs on intestacy of Ram Kishore, Murat 
Narain and Govind Prasad, the sons of Lila Chand and Fateh 
Chand, respectively. The genuineness of Ram Kishore’s will 
is no longer challenged, and the only question now is whether 
its operation is excluded by an alleged’ reunion between Ram 
Narain and Ram Kishore, or, otherwise, by the provisions of 
the agreement of 1896. 

As presented to their Lordships, the appellants’ claim was 
based on two alternative grounds, viz., (1) that, in virtue of a 
reunion between Ram Narain and Ram Kishore, which took 
place a short time before his death, their estates had become 
joint, and that, on Ram Kishore’s death without male issue, 
Ram Narain became entitled to the whole joint estate by 
survivance, or, alternatively, (2) that he was entitled, under 
the provisions of the agreement of 1896, to one half of the 
estate, his brother being entitled to the other half. 

On the first point their Lordships agree with the decision 
of the High Court that, even assuming the ‘reunion of 1917 to 
have been established in fact, it was inoperative in law, as 
Ram Narain and Ram Kishore were not within the class of 
relationship to which reunion is limited under the Mitakshara 
Law, which rules the present case. 

_ The passage in the Mitakshara, Ch. II, S. 9, pAragraphs 2 
and 3, is thus translated by Colebrooke :— 


*July —-K.J.R. 


a 
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«2. Effects which have been divided and which are again mixed together 
are termed reunited. He towhom such appertain isa reunited parcener. 

3. That cannot take place withany person indifferently, but only with 
a father, a brother or a paternal uncle, as Brihaspati declares, ‘He who being 
once separated dwells again through affection with his father, brother or 
paternal uncle is termed reunited.’ ” 

In, Basanta Kumar Singha v. Jogendra Nath Singhal the 
learned Judges note two slight inaccuracies in the translation 
of paragraph 3, viz.: that there is no word in the original 
Sanskrit corresponding to the word “only,” and that the con- 
cluding words “is termed reunited” should be literally rendered 
as “is termed reunited with him.” The question in that case, 
as in the present case, was whether the express mention of the 
father, brother and paternal uncle was restrictive or merely 
illustrative. It was held that it was restrictive. In the present 
case the ‘learned Judges of the High Court followed that 
decision, and their Lordships agree with their decision and the 
reasoning on which it is based. In their Lordships’ opinion 
the text of the Mitakshara is clear and unambiguous and 
excludes recourse to other authorities, and they would only add 
that, in their opinion, paragraph 2 makes clear that the parties 
to the reunion must have been parties to the original partition, 
and that, when paragraph 3 states “that cannot take place with 
any person indifferently,” it is intended to place a further 
restriction within a still narrower limit than that prescribed by 
paragraph 2. In this view it is difficult to see how the persons 
expressly named can be merely illustrative, or, indeed, what 
class they can illustrate. 

It follows that the alleged reunion of 1917 could not be 
valid in law, in respect that Ram Narain and Ram. Kishore 
were not within the relationship named in paragraph 3, and it 
is unnecessary to consider whether Ram Kishore was alive 
and a party to the partition of 1896, which would have been 
relevant to the limitation imposed by paragraph 2. 

The appellants’ alternative case raises, primarily, a ques- 
tion of construction of the agreement of 1896; if this question 
be decided adversely to the appellants, it will be unnecessary to 
consider any other questions, such as the genuineness of the 
agreement. 


The material passage in the agreement is as follows :— 
“ It has been finally settled by all of us three men that if any of us, God 
forbid, may become childless, then his properties movable and immovable or 
cc 


1. (1905) LL, 33 Cal. 371 at 374, 
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nami and benami shall devolve upon him whose heir will remain alive and 
any other third person shall have no right or claim to the said properties. If 
the person devoid of heir may have a daughter and if with a view to deprive 
others of their right he may give the properties to his daughter by executing 
any deed in her favour or if he may destroy the properties in any other way 
then it shall be regarded as illegal in the Court in the face of this ekrar- 
nama. Should our heirs and representatives in any way act in contravention 
of the terms of this ekrarnama,it shall be regarded as wrong and false in 
the Court. It shall be incumbent on our heirs and representatives to stick to 
the terms of this.ekrarnama.” 


It is common ground that the word ‘childless’ means 
“sonless,” and the appellants maintain that on the death of 
Ram Kishore, who was sonless, his estate devolved, in terms of 
the above provision, on Ram Narain and his brother Kunj 
Bihari, both of whom had sons then living. 

In their Lordships’ opinion, however, it is clear that the 
benefit of the devolution under that provision is confined to 
“us three men,” that is, to the three parties to the agreement, 
who were Shankar, Lal Narain and Lachmann. It is a condi- 
tion that the party taking the benefit of provision should have 
a living heir, but no right to take is conferred on such heir. 
In that view Ram Narain could claim no right under the 
agreement, and the appellants’ alternative claim also fails. 

Their Lordships will accordingly humbly advise His 
Majesty that tHe appeals should be dismissed with costs and 
that the decrees of the High Court = the 30th January, 1929 
should be affirmed. 

Solicitors for appellant: W. W. Box & Co. 

Solicitors for respondents: Barrow Rogers and Nevill. 

K. J. R. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VARADACHARIAR. 
Kanniah Naidu .. Appellant* in both (Plain- 
tiff) 
v. 
Manickam Pillai and another made 
party respondents vide Order, 
dated 24th January, 1934, on 
C. M. P. No. 6377 of 1933 .. Respondents (Defendants 
and nil). 
Will—Construction—Clause by which gift over was made on ihe occur- 
rence of a contingency—Properties bequeathed absolutely to the children ofa 
testatrizx to be born but, on their death during minority, or if no children were 
to be born, a gift over was made to the executor himself-—Whether will valid, 








* S, A. Nos. 1310 and 1311 of 1929, 7th May, 1934, 
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It may be that in some circumstances a gift over accompanying a prior 
absolute gift of the same property will be bad in law as an attempt to 
interfere with the legal devolution of the prior absolute interest. But it has 
long been established that within certain limits it is competent to a Hindu to 
provide for the defeasance of a prior absolute estate contingently upon the 
happening of a future event. 

Kristoromoni Dassee v. N. Krishna Bahadur, (1888) L. R. 16 I. A. 29:1. 
L. R. 16° Cal. 383 (P. C.) and Chunilal Parvatishankar vy. Bai Samarth, 
(1914) I L. R. 38 Bom. 399: 26 M. L. J. 647 (P. C). 

Where a woman enciente executed a will and died leaving a daughter who 
survived her only a few months and the terms of the will were as follows :— 
“The children which may be born to me shall after my lifetime enjoy with 
all rights the properties in schedules A and B mentioned below after my 
lifetime. Till such chidren attain majority the aforesaid K (plaintiff) himself 
is to act as executor, and when the minors attain majority, he is to deliver 
the aforesaid properties. If the aforesaid minors should happen to die or if 
no children should be born, the aforesaid K. . . . . . . . shall take 
them with all rights and enjoy the same”, and the estate was claimed by K on 
the death of the only daughter born, 

Held, that the gift over to the plaintiff was valid. 

The gift over clause cannot be read in any sense other than as referring 
to the death of the children during their minority. 

Durga Prosad v. Raghu Nandan Lal, (1914) 23 I.C. 597 (2), referred and 
distinguished, 


Appeals against the decrees of the Court of the Subordinate 
Judge of Negapatam in Appeal Suits Nos. 88 and 89 of 1928, 
respectively, preferred against the decrees of the Court of the 
District Munsif of Negapatam in Original Suits Nos. 39 and 
40 of 1927. 

N. Sivaramakrishna Aiyar for appellant. 

K. S. Desikan for first respondent. 

K. Rajah Aiyar for R. Sundaralingam for second respond- 
ent, i 

The Court delivered the following 

Juoement.—The principal question argued in these 
Second Appeals relates to the construction. of Ex. F, a will, 
dated 24th October, 1925, left by one Krishnammal. Among 
the properties belonging to her are a share in a house and a 
money claim for certain unpaid purchase money. The said 
Krishnammal was encienie at the time that she executed the 
will and she died shortly afterwards, leaving a female child 
which survived her only by a few months. The plaintiff 
claims that on the true construction of the will he is entitled 
to the plaiat properties on the death of the daughter. The 
defendants contend that the gift in favour of the plaintiff is 
void and therefore he is not entitled to maintain the suit. The 


Courts below have accepted that contention of the defendants 
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and dismissed the plaintiff’s suit. eies pie Second Appeal 
by the plaintiff. 
The relevant clauses of the will are the follows: 


«The children which may be born to me shall after my lifetime enjoy 
with all rights the properties in Schs. A and B mentioned below after my 
lifetime. Till such children attain majority the aforesaid Kanniah Naidu 
(plaintiff) himself is to act as executor and when the minors attain majority 
he is to deliver the aforesaid properties. If the aforesaid minors should 
happen to die or jf no children should be born, the aforesaid Kanniah Naidu 

shall take them with all rights aud enjoy the same.” 


Mr. Rajah Aiyar who appears for the respondents KNA 
that under the above terms, the female child which survived . 
the testatrix took an absolute estate, and that the gift over in 
favour of the plaintiff is void as the contingency on which the 
prior absolute gift is made defeasible is really not a contingency 
at all because death is not regarded as a contingency for this 
purpose. He also contends that the contingency is capable of 


_more than one manner of fulfilment and that therefore the gift 


over is bad for uncertainty. 


The general principles of law governing these questions 
are well enough established whatever difficulty there may be in 
their application to the language of particular documents. It 
may be that in some circumstances a gift over accompanying a 
prior absolute gift of the same property will be bad in law as 
an attempt to interfere with the legal devolution of the prior 
absolute interest. But it has long been established that within 
certain limits it is competent to a Hindu to provide for the 
defeasance of a prior absolute estate contingently upon the 
happening of a future event. (See Kristoromoni Dassee v. 
Narendra Krishna Bahaduri and Chunilal Parvatishankar v. 
Bai Samarth2.) In the present case the disposition does not 
contravene the limits indicated in the Krishtoromoni Dassee v. 
Narendra Krishna Bahadur1. Mr. Rajah Aiyar contends that 
the condition of the gift over clause in favour of the plaintiff 
means nothing more than that if the children should die,—in 
which case of course it willbe bad. But he concedes that if in 
the context the reasonable construction of that clause is that 
the property should go over to the plaintiff if the children 
should die during their minority, the gift over would be good 
in law. He points out that if there should be more than one 





a. (1888) L. R. 16 L A. 29: I. L. R. 16 Cal. 383 (P. C.). 
2, (1914) I. L. R. 38 Bom, 399: 26 M. L. J. 647 (P, C). 
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child, a question may arise as to whether the gift over clause 
comes into operation only if all the children should die under 
age or even if some of them should so die. I am unable to read 
the gift over clause in any other sense than as referring to the 
death of the children during their minority. Otherwise the 
expression “the aforesaid minors” will not receive due effect. 
It must be remembered that at the time the testatrix was 
executing the will no children had been born to her. Therefore 
the reference to them as minors cannot really be regarded as 
words of description. The word “aforesaid” refers back to 
the immediately preceding clause in which the plaintiff is asked 
to manage the estate till the children attain majority and to 
hand it over to them when they attain majority. When im- 


mediately after those words the expression occurs “if the’ 


aforesaid minors should happen to die”, I think it is only a 
fair interpretation of that clause to say that it refers to their 
death during minority and not merely to their death at any 
time. 


As for the question whether the condition requires that 
all of them should die during minority if there should be 
more than one child, I see no difficulty in holding that that 
must be the reasonable meaning. But in the circumstances of the 


case that question does not arise. The argument of uncertainty | 


has therefore no force. 


A decision of the Calcutta High Court reported in Durga 
Prosad v. Raghu Nandan Lali is the nearest approach to the 
facts of this case so far as the legal proposition is concerned. 
But as already stated Mr. Rajah Aiyar does not contend that 
if the words are to be read as making the gift over conditional 
upon the death of the children during their minority the gift 
over would be void. A number of cases were cited before the 
Courts below but the learned Subordinate Judge has brushed 
them all aside with the remark that it is difficult to reconcile 
all the decisions. This is hardly a satisfactory way of dealing 
with the matter. It is true that it is difficult to extract any 
hard and fast rule in regard to the construction of a particular 
document from case-law. But that is different, from trying to 
see what principles either as to construction or as to authority 
the case-law furnishes. 
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I therefore set aside the decision of the Courts below on 
the question of the construction of the Will and hold that the 
gift over to the plaintiff is valid. 

Æ * * x aE 

The result is that the second appeals are allowed with 
costs throughout. The plaintiff will have a decree for his one- 
fourth share of the house claimed in Second Appeal No. 1311 
and for the sum of Rs. 656 claimed in S. A. No. 1310 with 
interest at one per cent. per mensem from 2nd April, 1925, up 
to this date and thereafter at six per cent. per annum on the 
aggregate amount up to date of payment and a charge therefor 
on the properties comprised in the sale. The contesting 
defendants shall pay to the Government the court-fee payable 
on the plaint and Memoranda of Appeal in the two Appellate 
Courts, in the respective suits. S. A. No. 1311 will be sent back 
to the Court of first instance for directing a partition of the 
plaintiff’s one-fourth share and for ascertaining the amount 
payable to the plaintiff by way of mesne profits both prior and 
subsequent to the suit. 

Leave refused. 

K. C. — Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— SIR Owen BEASLEY, Kt., Chief Justice AND 
MR. Justice Kine, 


Swami Kotayya .. Petitioner* (Petitioner) 
v. 
Thunuguntla Venkata Rangarao .. Respondent (Respondent). 


Provincial Insolvency Act (V of 1920), Ss. 28 (2) and 3—Creditor apply- 
ing for arrest of insolvent in execution—Insolvent adjudicated—Whether 
creditor could apply without leave of Court. 

On the question whether whena debtor has been adjudicated an insol- 
vent under the Provincial Insolvency Act, his creditor can, without the leave 
of the insolvency Court, filean execution application against him with a 
prayer for arrest, 

Held, that the broad principle upon which S. 28 (2) was based namely 
that when oncea person was adjudicated insolvent, creditors seeking any 
remedy against him should come to the Insolvency Court to get leave for that 
purpose was not to be disregarded. 

Easwara Iyer v. Govindarajulu Naidu, (1915) LL.R. 39 Mad. 689, relied on, 

In case an execution petition is pending, there is nothing new in 
the Act to prevent the creditor from proceeding to arrest his debtor unless 
the debtor applies to court for protection under 5.31. Hence d, 31 will not 
be superfluous even if S. 28 gives automatic protection against an execution 
petition for arrest. 


¥C.R. P. No. 242 of 1934. 4th October, 1934, 
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Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Court of the District Munsif 
of Bezwada, dated 22nd January, 1934 and passed in C. M. P. 
No. 127 of 1934 in S. C. No. 285 of 1931 on the file of the 
Court of the Subordinate Judge of Bezwada. 


P’ Satyanarayana Rao for petitioner. 
G. Krishna Arya and N. Jaganmohan Rao for respondent. 
The judgment of the Court was delivered by 


King, J.—This petition raises the question whether when 
a debtor has been adjudicated an insolvent under the Pro- 
vincial Insolvency Act his creditor can, without the leave of 
the insolvency court, file an execution application against him 
with a prayer for his arrest. Our decision depends upon the 
interpretation of S. 28 (2) of the Provincial Insolvency Act 
which runs as follows :— 


«On the making of an order of adjudication the whole of the property 
of the insolvent shall vest in the court or in a receiver as hereinafter pro- 
vided, and shall become divisible among the creditors, and thereafter, except 
as provided by this Act, no creditor to whom the insolvent is indebted in 
respect of any debt provable under this Act shall during the pendency of the 
insolvency proceedings have any remedy against the property of the insolvent 
in respect of the debt, or commence any suit or other legal proceedings, 
except with the leave of the court on such terms as the Court may impose”, 


At first sight the interpretation is simplicity itself for an 
execution petition is obviously a legal proceeding and it is 
admittedly in this case ‘in respect of’ a debt provable in the 
insolvency. Nor do any difficulties arise from the decisions 
of our own High Court. In Easwara Aiyar v. Govindarajulu 
Naidu it was held that the words ‘or other legal proceeding’ 
occurring in precisely the same context in S. 17 of the Presi- 
dency Towns Insolvency Act include applications in execution 
witha prayer for arrest. In Alamelu Ammal v. Venkatarama 
Aiyar? this interpretation of S. 28 of the Provincial Insolvency 
Act seems to have been accepted as so self-evident that no 
alternative case was put forward. 

Outside Madras, however, there is no unanimity of 
opinion. Though the High Courts of Lahore and Patna 
agree with the Madras view, those of Bombay and Allahabad 
do not (see Mahomed Roshan v. Gulam Mohidin’ Maharaj 
Hariram v. Sri Kishan Ram4 and Ali Husain v. Lachhmi 








1. (1915) I L.R. 39 Mad. 689, 
2. (1927) LL.R. 50 Mad. 977: 53 M.L.J. 4 
3, A.LR. (1929) Bom. 135. 4. i936) TLR, 49 All. 201. 
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Narain Mahajanı. The contrary view is based upon two 
reasons. 


(1) If S. 28 gives automatic protection against an 
execution petition for arrest S. 31 is superfluous; 

(2) In the old Provincial Insolvency Act of 1907 the 
section corresponding to S. 28 ran “shall have any remedy 
against the property or person of the insolvent”. It was those 
words which ‘prevented the filing of an execution petition for 
arrest. The words ‘or other legal-proceeding’ could not there- 
fore in 1907 refer to any such execution petition nor can they 
so refer now when the words ‘or person’ have been deleted 
from the section in the 1920 Act. 

This view has been strenuously pressed before us on behalf 
of the respondent. If accepted, however, it would irfvolve not 
only a straining of the ordinary meaning of ordinary words, 
but also a conflict of decisions in interpreting those very same 
words, occurring no doubt in different Acts, but in exactly the 
same context, as the reasons put forward have no application 
to the Presidency Towns Insolvency Act. We do not think 
the reasons put forward are cogent enough to compel us to 
reach such a conclusion. 

In the first place the superfluity of S. 31 is by no means 
established. An important distinction has been overlooked 
between execution petitions which are pending and execution 
petitions which have not yet been instituted at the time of the 
adjudication. In the former case there is nothing now in the 
Act to prevent the creditor from proceeding to arrest his 
debtor unless the debtor applies to the court for protection 
under S. 31 (on the assumption that is, that the debtor has not 
already applied under S. 23). There is still therefore scope 
for the application of S. 31. And the second argument in our 
opinion depends upon an artificial analysis of the old section. 
We see no logical reason why the words ‘or other legal 
proceeding’ should not, under the old Act, have prevented the 
institution of proceedings for arrest, and the words ‘have no 
remedy against the person’ have protected the insolvent from 
actual arrest. If the word ‘remedy’ is to be given the wide 
meaning which it has been given in Ali Husain\v, Lachhmi 
Narain Mahajan then it would appear to us that the whole of 








1, (1931) LL.R. 54 All. 416, 
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the clause ‘commence any suit or other legal proceeding’ is 
itself superfluous for the mere filing of a suit would be a 
remedy against the insolvent’s property. For these reasons 
. we think that we must decline to dissect the sections in the 
two Acts in this way, or to speculate upon the intentions of the 
legislature so as to narrow down the meaning of the plain 
words ‘or other legal proceeding’. We prefer to follow 
Baswara Aiyar v. Govindarajulu Natdul and like the learned 
judges who decided that case ‘are not prepared to cut down 
the broad principle upon which the section is based, namely, 
that when once a person is adjudicated insolvent, creditors 
seeking any remedy against him must come to the insolvency 
court to get leave for that purpose’. We accordingly allow 
this petition with costs and set aside the District Munsif’s 
order. l 

KG ——. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR, JUSTICE PAKENHAM WALSH. 


Abdulla Rowther .. Petitioner* (Petitioner) 
D 
Kesava Pillai and others .. Respondents (Respondents 
and nil). 


‘Writ of cerittorari—Election—Dispute regarding validity—Issue involv- 
ed whether action of polling officer amounted to non-compliance with provi- 
sions of election rules—Commvissioner having jurisdiction to decide it rightly 
or wrongly —Writ cannot issue. 


If it cannot be denied that a question arose regarding the validity of an 
election and that the election Commissioner had jurisdiction to decide it and 
that he also did decide it, the High Court has no power to interfere by way 
of certiorari even if there was a wrong decision on fact or law. 

Mahomed Asan Maracair v, Bijih Sahib Bahadur, (1933) 66 M.L.J. 367, 
followed. 

Where the election Commissioner, on a petition’ preferred to him disput- 
ing the election of a candidate, found that there had been no non-compliance 
by the polling officer with any provisions of the election rules made under the 
Act and declared the returned candidate’s election as valid and dismissed the 
petition, on an application to the High Court for a writ of certiorari. 

Held, that as there could be no doubt that the question as to whether the 
action of the polling officer amounted to a non-compliance with the Provisions 
of the Act or rules made thereunder was the very issue which the lower 
Court had to inquire into and not an issue collateral to the proceedings on 
which it rested its jurisdiction, this Court had no power to interfere by way 
of certiorari even if the law taken by the Commissioner was incorrect. 

Halsbury’s Vol, 9, S. 1485 (p. 881), relied on. 
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Petition praying that in the circumstances stated therein 
and inthe affidavit filed therewith the High Court will be 
pleased to issue a Writ of Certiorari to the Election Commis- 
sioner, the District Munsif of Devakottah, Commanding him - 
to send to the High Court all records relating to O. P. No. 23 
of 1932 on the file of the Court, and to quash the proceedings, 
dated 5th October, 1933, in the said O. P. No. 23 of 1932 and 
to set aside the Election of the first Respondent herein. 

M. S. Venkatrama Aiyar for R. Srinivasa Aiyar for 
petitioner. h 


T. R. Srinivasa Atyangar for Ist respondent. 
The Court delivered the following 


OrvDER.—This is a Civil Miscellaneous Petition for the 
issue of a Writ of Certiorari to the Election Commissioner 
arising in the following way. In May, 1932, an election for 
Ward No. 3 of Puduvayal Panchayat Board was held and the 
petitioner and the first respondent were duly nominated for that 
election. Out of the 25 votes recorded, the Election Officer 
treated 22 votes as invalid and of the remaining 3 votes, 2 
were secured by the first respondent and 1 by the petitioner. 
The first respondent was therefore declared duly elected. The 
petitioner then filed a petition alleging several irregularities in 
the conduct of the election and prayed that he might be declared 
as having been duly elected or in the alternative, to set aside 
the election and to direct a fresh one. The Election Officer 
had to declare these 22 votes invalid, as the ballot papers in 
those cases contained the serial numbers of the voters and also 
their names. P. W. 1, the Polling Officer, under a mistaken 
impression, thought that the name and the number of the votes 
should appear in the ballot paper. Of these 22 invalid votes, 
15 were in favour of the petitioner and 7 in favour of the first 
respondent. The Commissioner on the petition preferred to 
him found “If these votes had not been declared invalid, there 
is little doubt that the petitioner must have been declared as 
having been validly elected”. The question which he had to 
decide was whether under S. 10 (c) of the rules with respect 
to the decision of disputes as to the validity of elections the 
result of the election had been materially affected by any non- 


“ compliance with the provisions of the Act or rules made 


thereunder. The view which he took was that in this case 
there was no non-compliance with the provisions of the 
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Act; to quote his own words, “the word ‘non-compliance’ 
means, in my opinion, an omission to do what has been directed 
to be doné. What the following officer is directed to dois 
mentioned in R. 16 and it is not alleged that any diféction 
given in that rule has not been complied with by the polling 
officer." It cannot therefore be said within the meaning ‘of 
R.. 10, Cl. C, that there -was-any non-compliance with the 
provisions of the Act or rules made thereunder.. This case 
therefore does not come within the provisions of R. 10, and, 1 
cannot therefore say that, in this case, the election of the 
returned candidate is void’. He therefore dismissed the 
petition and this application is made to the nies Court to 
issue a-writ of certiorari. Pa 

I domot think it is necessary to discuss the correctness. oF 
otherwise of the learned Commissioner’s view on the question 
which he had to decide. It cannot-be denied that the question 
arose for decision, that he had jurisdiction to decide it and 
that he did decide it. Under these circumstances, the law 
seems clear that the High Court has no power to interfere by 
way of certiorari even if there was a wrong decision on fact 
or law. It is argued for the petitioner that the Commissioner 
has refused to exercise jurisdiction on a mistaken view of,the 
law. Apart from the question whether, if this were true, it 
would justify interference by way of certiorari, I agree with 
the learned Advocate for the respondent that it is not the 
correct way of -putting it, for what the Commissioner did was 
to refuse to grant a certain relief which he ` certainly. had 
jurisdiction to refuse.- I have been shown no authority that if 


he refused to grant relief on a mistaken view of fact or. law, 


this Court can interfere by way of -certiorari. Cases like 
Sundaram alias Mytheenbibi v. Mamsa Mavuthar\ ‘have been 
quoted, but S. 115, Civil Procedure Code, can at best only be 
analogous. The only case in my opinion cited for. the 
petitioner ‘which could at all justify his argument is Rex vi 
Board of Education®. It is clear however that the interference 
by way of certiorari in that case was because the Board of 
Education did not answer the question which was put to them 
to answer. „That is not the case here. The Commissioner has 
answered the question which he had to answer. The statement 
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in that case-by one of the:learned Judges, Cozens-Hardy'M. R. 
after giving a certain explanation which might account for the 
view taken by the Board, runs thus :— 


`u If this be the explanation I can understand the decision, although it 
did not answer the question put. On any other view it seems to‘me the 
decision was so perverse as really to amount to a non-exercise of thej juris- 
diction entrusted to the Board.” 


On this latter sentence it has been argued’ that the High 
Court can interfere if the decision is perverse. The same 
argument was addressed to me recently in a similar case and I 
was unable to accept it. This remark ‘at best is obiter. No 
other case has been quoted to me to show that mere perversity 
is ground for interference. Moreover, I am not prepared to 
say that the view of the law taken by the Commissioner is 
perverse. The learned Advocate for the respondent urges 
that it is the correct view of the law, though I amnot prepared 
to say that I would accept this view. The latest decision on 
this matter is Mahomed Asan Maracair v. Bijli Sahib 
Bahadur1 (which follows Shanmuga Mudaliar v. Subbaraya 
Mudaliar? and Govindasami Pillai v. Ramalingaswami Pillai3) 
the observations in which are precisely in point. At page 379 
the learned Chief Justice remarks: — 


“ The question is not whether there has been here any error in n law on 
the part of the Election Commissioner; and this Court is only entitled to 
interfere, as has already been remarked, if there was a want of jurisdiction at 
the commencement of -the proceedings. Once there is jurisdiction, any errors 
committed subsequently cannot take away the jurisdiction once obtained.” 


` Appu Pillai v, Nataraju Pillatt was also referred to before 
me. In Halsbury’s Laws of England Vol. 9 after Section 1484 
which speaks of want of jurisdiction arising from the nature 
of the subject-matter and from the absence of some essential 
preliminary proceeding, it is stated in Section 1485 at p. 881: 


_« The case is more difficult where the jurisdiction of the Court below 
depends, not upon some preliminary proceeding, but upon the existence of 
some particular fact. Ifthe fact be collateral to the actual matter which the 
lower Court has to try, that Court cannot, by a wrong decision, with regard 
to it, give itself jurisdiction which it would not otherwise possess, The 
lower Court must, indeed, decide as to the collateral fact, in the first instance; 
but the superior Court may upon certiorari enquire into the correctness of 
the decision, and may quash the proceedings in the lower Court if such 
decision is erroneous, or at any rate if there is no evidence to support it, On 
the other hand, if the-fact in question be not collateral but a mart of the very 
issue.which the lower Court has to inquire into, certiorari will not be granted, 


1. (1933) 66 M.L.J. 367, ` > 2, (1932) 63 ML J, 982, 
3, (1931) 62 M.L.J. 644. 4, A.LR. 1930 Mad, 225. 
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although the lower Court may have arrived at an erroneous conclusión with 
regard to it.” 


Here there can be no doubt that the question as to whether 
the action of the polling officer amounted toa non-compliance 
with the provisions of the Act or rules made thereunder was 
the very issue which the lower Court had to inquire into and 
not an issue collateral to the proceedings on which it rested its 
jurisdiction. I am therefore of opinion that this Court has: 
tio power to interfere by way of certiorari even if the view of 
the law taken by the Commissioner is incorrect. akh 


_ The Civil Miscellaneous Petition is accordingly disinissed 
with costs. Costs Rs. 50. 


KC |. i Sa Petition dismissed. 


IN THE "HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —- MR. JUSTICE PAKENHAM WALSH. 


Venkataswami, Naidu and others. .. Petitioners* (Petitioners 
Defendants) a to 2): 
V. 
The Uppilipalayam Vamana Vilasa 
Nidhi, Limited, E 
T. Krishnaswami Naidu . Respondent (Respondent 
Plaintiff). 

Minor defendant—Petition to put in additional written-statement on 
attaining majority—Court refusing permission—Circumstances when Courts 
permission would be given—Revision whether lies. 

If the Civil Procedure Code has not made special rules in the case of 
minor defendants they fall under the general provisions of O. 8, R. 9, in the 
matter of putting in additional written-statement. Under O. 8, R. 9 such an 
additional written-statement, otherwise than by way of defence to a set off, 
shall only be presented by leave of Court and on such terms as the Court 
thinks fit. Consequently the refusal of the Court to grant permission, except 


in the one case above mentioned which does not apply to the present case, 
would not be a matter with which the High Court could interfere in reyision. 


- Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying ihe High Court to revise 
the order of the Court of the Subordinate Judge of Coimbatore 
dated 20th March, 1934 and made in I.A. No. 277 of 1934 in 
O. S. No. 96 of 1933. 

SeS. Ramachandra Aiyar and S. ; AN. Asan for 
Pethak 


*C, R. P, No. 608 of.1934. 2° 7 CL . 27th September, 1934. 
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A. C. Sampath Aiyangar for respondent. 
The Court delivered the following 


JupcmenT.—The suit was brought on two mortgages 
alleged to have been executed by the father of the defendants 
who is dead. Written statement was put in and issues were 
framed on 10th November, 1933. The first petitioner attained 
majority on 18th February, 1934 and on 15th March, 1934 he 
put in ILA. NÔ. 277 of 1934 in the suit for permission to file 
an additional written statement. The Court refused his 
application on two grounds (1) that it contained irrelevant and 
prolix matter and (2) that it contained scandalous matter. 
Against this order the present revision petition has been filed. 

The learned Advocate for the’ petitioner contends that a 
minor defendant is entitled on attaining majority to put in an 
additional written statement. He quotes Trevelyan on Minors, 
page 270 and also Simpson’s Law of Infants, p. 311. The first 
does not quote any authority for the statement. The second: 
quotes Bennet v. Leel. The point does not seem to have been . 
raised at all before the lower Court. O. 32, Rr. 12, 13 and 14 
deal with the case of a minor plaintiff who attains majority but. 
there are no rules dealing with the case of a minor defendant 
attaining majority.. The first question therefore is whether the 
lower Court in refusing the application can be said to have 
refused to exercise jurisdiction which it was bound to exercise 
so as to enable this Court to interfere in revision. I am unable 
to hold this in the circumstances-of the case. In India, we are 
governed by the Civil Procedure Code and if this has not made 
special rules in the case of minor defendants, it seemis to me, 
that they fall under the general provisions of O. 8, R. 9, in 
the matter of putting in additional written statement. Under 
O. 8, R. 9, such an additional written statement otherwise than 
by way of defence to a set off shall only be presented by leave 
of the Court’and on such terms as the Court thinks fit. Con- 
sequently the refusal of the Court to grant permission, except 
in. the one instance named which does not apply to the present 
case, would not be a matter with which this Court could 
interfere in revision. : 

As to the merits I can only say that TE Shave bedi 
allowed on every possible aspect of the case and nothing in the 





Slat L (1742) 2 Atk, 529 at 531: 26 ER. 717 04.2.4 2 
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additional written statement sought to be filed raises any new 


issue. On the other hand, it is unquestionably prolix and. I 
would also say in parts scandalous. ` 


‘The Revision Petition ‘therefore. fails and is dismissed 
with- costs. 


Ki C Petition dismissed. 


IN THE HIGH COURT OF. JUDICATU: RE AT MADRAS: 
Present :—Mnr: JUSTICE VARADACHARIAR AND Mr. Jus- 
TICE BURN. 
Minor Veerappa Chettiar by guardian Vinai- are: 
theethal Achi and another .. Appellanis* 





v. i (Plaintiffs) - 
S. A. An M. ‘Annamalai Chéttiar by’ agent ` ma 
: A. Subbaraya Ayyar and others | n. Respondents .. 
= ie, va ' (Defendants). 


- Hindu Law—Joint family—Protection of minor from misdeeds of elder 
members—Procedure—Execution of release by father—Binding nature on 
. creditors—Plea of inadequate consideration— Effect of release deed—Decrees 
obtained against father after release—Liability of minor's estate.. 

Under thé Hindu Law the only course open to those interested-in minor 
members of a Joint family, if they wish to protect those members from the 
misdeeds of the father or elder member, is „either to bring about a partition 
or to get. a release from the misbehaving elder‘ member on paying him a 
certain amount, Such transactions are no doubt open to atfack.by the credi- 
tors of the person so cut off from the family and creditors are justified i itr 
insisting that such transactions should be carefully scrutinised. Where the 
release is executed for an inadequate consideration, the transaction may not 
be binding on the creditors, But it cannot be said that-the release is wholly 
inoperative or that it is not a bona fide arrangement or that even after that 
date, the person executing the release continues ina state of non-division 
with his minor son so as to make.the minor son liable for the debts contracted 
after that date or so as to make the minor’s share liable to be proceeded 
against in execution of decrees in suits instituted after the date of release, to 
which the minor has not been made a party. 


f ‘Appeal against ‘the decree of the Court of the Subordinate 
Judge of Devakottah dated 2nd September, 1932 and made i in 
O: S. No. 209 of 1930. 


j K. Rajah Aiyar for appellants. . 
V. Ramaswami Aiyar for respondents. 
The judgment of the Court was delivered by 


`.. Varad&chariar, J —This i is an appeal by the plaintiffs, who 
are uncle-and nephew, against a decree which dismissed their 
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suit to have it declared that a half share in certain properties 
is not liable to be attached in execution of the decree, obtained 
by the first defendant against the second defendant, in'O. S. 
No. 215 of 1929. The debt for which that decree was obtained 
was contracted by the 2nd defendant on 14th December, 1928. 
On Ist February, 1929, the 2nd defendant, under the advice of 
certain elders and mediators, executed a release deed Ex. A 
in favour of ¢he plaintiffs, the first plaintiff being his younger 
brother and:the second plaintiff being his minor son. That 
document recites that the second defendant since ‘he attained 
majority has not-been properly looking after the family or 
its affairs and that he has taken to bad ways. These recitals 
are.now.confirmed by the evidence of P. Ws. 1 and 2. P. W.2 
is no doubt interested in the minor plaintiff, being the grand- 
father of the minor’s mother. But having regard to -the fact 
that these statements are openly made in a registered document 
and, spoken to by P. Ws. 1 and 2, there is no reason to 
doubt the truth of these recitals. 


_ Under the Hindu law, the only course open to those 
interested in the minor members of a joint family, if they 
wish to protect these members from the misdeeds of the father 
or elder member, is either to bring about a partition or to get 
a release from the misbehaving elder member on paying him a 
certain amount. Such transactions are no doubt open to attack 
by. the creditors of the person so cut off from the family, and’ 
creditors are justified in insisting that such transactions should 
be carefully scrutinised. But in the circumstances appearing 
in this case, we have no reason to think that Ex. A was either 
a. sham transaction or a dishonest transaction in the sense 
that its main purpose was to cheat creditors. Its main purpose 
undoubtedly was to put beyond the power of the second defend- 
ant,-as far as was possible under the law, to endanger his 
minor son’s interests in the family property. The learned’ 
Judge has pointed to certain defects in the way in which the 
second defendant’s share in the family has been arrived at in 
Ex. A and we are not prepared to say that those criticisms 
of the learned.Judge are not well-founded; but they will only 
justify the conclusion that to the extent to which*‘the second 
defendant parted with his share for a sum of Rs. 5,000 the: 
transaction cannot be held binding upon the creditors. . That 
is not the same thing as saying that the release is wholly 
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inoperative or that it is not a bona fide arrangement 6r- that 
even after that date, the second defendant must be regarded 
as continuing in a state of non-division with his minor son so 
as to make the minor son liable for the debts contracted after 
that date, or so as to make the minor’s share liable to be.pro- 
ceeded against in execution of decrees in suits to which he has 
not been made a party. 5 7% 
“The Full Bench decision in Subramania Atyar vi Saba- 
pathy Aiyar1 has no doubt established that, even after partition; 
the son could be proceeded against, by way of suit, in respect: 
of debts incurred by the father prior to, partition.: “But we: 
do not agrée with the learned Subordinate Judge that even’ 
after the son and the father have ceased to be ‘uridividedy 
the son’se share coùld be proceeded against in execution, on: a: 
decree obtained against the father alone after the division, ~- -ti 
In this view, we must allow the appeal so far as the 
second appellant’s one-fourth share in the family properties is 
concerned, To that extent we must set aside the order in the 
claim proceeding. The parties will bear their own costs’ both: 
here and in the Court below. =~ o le a 
B. V. V. ; 4 , Appeal allowed. 
1N: THE HIGH COURT OF JUDICATURE AT.MADRAS.. 


PRESENT:—Mr. Justice STONE AND Mr. Justice, 
VARADACHARIAR. mR oS te ae 
Muddala Venkatareddi Naidu... Appellant (second De- 

. fendant) a, 





Uv. 

Dharwada Venkata Varaha Nara- < nr ae 

_ simharao . +» Respondent (Plaintiff). 

Mortgage—Purchaser from mortgagor—Purchaser undertaking to, pay. 
mortgage amount to mortgagee—Communication to mortgagee by purchasér 
of his undertaking and, also requesting him not to press mortgagor—Default 
to pay within the tine—Mortgagee suing purchaser on the arrangement. 

. ' Where a purchaser from a mortgagor communicated to the. mortgagee, 
that he held certain moneys for the mortgagee and asked the mortgagee 
therefore not to press the mortgagor for payment of the mortgage amount,. 
he was liable to pay personally the morigagee; a Sr ee EAR EUTG 

` Jamna Das v. Ram Autar Pande, (1911) L. R. 391. A. 7: L L-R. 34 All,’ 

63: 21 M. L. J. 1153 (P. C.), distinguished; `“ . go Be anl OTe 

Siva Subrémania Mudaliar v. Gnana Sambanda Pandara Sannadhi, (1911) 

21 M. L. J. 359, referred to. : -> pon 


y 





1 (1927) 1. L. R, 51 Mad, 361:54 M. L, J., 726 (FB): - 
* Appeal No, 379 of 1929, > > 27th September, 1934,' 
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` Appeal-against thé Decrée of the: District Court: of East 
Godavari at Rajahmundry i in Original Suit No. 31 of 1927. . 


P; Somasundaram for appellant. 


G. Lakshmanna and G. Chandrasekara Sastri for’ respon- 
dents. 


The Court deiiveved the following © 


` Jupemenr. Stone, J:—Second defendant i is the appellant 

im this case. He is the purchaser of property that was mòrt- 
gaged to the plaintiff from the mortgagor, and it was arranged 
at the time of the purchase that part of the purchase price, 
viz., Rs. 2,900 should be retained :in the hands of the second 
defendant -to pay to the mortgagee to discharge the mortgage 
amount then owing by the mortgagor tò the mortgagee. ‘In. 
pursuance of that arrangement, the second defendant, having 
this money which was due to the vendor in his hands, wrote 
on the 10th of July, 1923, to the mortgagee saying that the 
property had been-sold to him and a portion of the sale amount 
paid to. the vendor, and as for the balance “ it is arranged as 
between us (i. e., the vendor and vendee) that I should pay you 
the same-towards your mortgage-debt, and obtain the return 
of the mortgage bond with payment endorsement noted there- 
on. Accordingly, I should have already brought your money, 
but delay occurred on account of some transactions and urgent 
business here. So, I shall, within the end of this month, bring 
to Rajahmundry the amount of principal and interest due 
under the said bond, pay you the money, and obtain back the 
said mortgage bond from you. I have thereforé informed you 
of the fact. In the meanwhile you need not ask (the mort- 
gagor) Veerabadhrasawmi Garu for repayment”. Following 
upon that there are a number of letters wherein the second 
defendant seeks to excuse his failure to carry out that promise 
and bring the money and pay to the mortgagee. On those facts 
the learned District Judge has come to the conclusion that the 
second defendant has rendered himself personally liable to pay 
to the mortgagee that sum of money, viz: Rs. 2,900. In our 
opinion the learned Judge is right in so doing. Mr. Bowstead 
in his work on Agency, 8th Edition, p. 457, says: 
a Where an agent is authorised to pay money on behalf of his principal 
to a third person, the authority becomes irrevocable as soon as the agent 


enters into a contract; or otherwise becomes bound, to pay or’ hold such 
money to or ta the use of such third person.” 
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It is true that the Privy Council in Jamna Das v. Pandit 
Ram Autar Pandel, regarded it as clear that where the action 
is brought by a mortgagee to enforce against a purchaser of the 
mortgaged property an undertaking that he entered into with 
his vendor, the mortgagee has no right to avail himself of 
that undertaking because he was no party to it. The purchaser 
in that case entered into no contract with him and the purchaser 
is not personally bound to. pay the mortgage-debt. But here 
the facts are different from the facts in that case because here 
it is not merely a question of the mortgagee seeking to make 
the purchaser liable under- the contract between him and the 
mortgagor but it is a case where the mortgagee has been 
communicated with or has been told by the purchaser that he 
holds certain moneys for the mortgagee and has been asked 
not to press the mortgagor for payment of that amount. On 
these facts the purchaser occupies a-different position to what 
he would have occupied had he not communicated the under- 
taking to the mortgagee. This is much nearer the case in 
Siva Subramania Mudaliar v. Gnanasammanda Pandara 
Sannadhi2, where according to the head-noie it was held that 
a person who directs another to pay money to a third person 
is entitled to countermand that order before that person has 
entered into direct relations with the third person and agréed to 
pay it to him; but where the agent is directed or authorised 
by his principal to pay to a third person money existing or 
accruing in his hands to the use of the principal; and he 
expressly or. impliedly contracts with such third. person to pay 
to him, or to receive or hold the money on his behalf or for 
his use, he is personally liable to pay such third person, or 
to receive or -hold the money on his behalf. In these cir- 
cumstances we think therefore that on this part of the case 
the appeal fails and should be dismissed with costs. 

There remains.the.question of compound interest. The 
learned Judge has allowed interest at 12 per cent. compound 
interest. That is in.accordance with the terms of the contract, 


and although it may be that the interest could be regarded as ` 


penal, still some interest must be given and the quantum of 
that interest is a matter within the discretion of the court; the 
Court in its diseretion has consideréd that ‘the contract ‘rate is 





1 (1911) L. R. 301. A.7:1.L,R. 34 All. 63: 21.M. L, J. 1158 (P, C,). 
- 2 (1911) 21 M.L, J:359. ` 
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a proper rate of interest in this case. We see no reason to 
interfere with that discretion. | 
K. C. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


Sree Raja Malraju Venkata Nara- 
simha Rao Bahadur, Zamindar.. Petitioner* (Plaintif) ` 
* y, f ' 

The Chairman, Municipal Council, 
Narasaraopet .. Respondent (Defendant). 


Madras District Municipalities Act (V of 1920), amendment Act (X of 
1930), S. 93-—Dividends received by a share-holder ina company whether can 
be taxed as profession-tax—Jurisdiction of the Court to impeach the assess- 
ment of the District Municipality. A 

On a question whether dividends received by a person from a company 
can be treated asa source of income for the purpose of levying profession- 
tax under the Madras District Municipalities Act, 

Held, (1) that though under the amendment (Act X of 1930) to S. 93 of 
the District Municipalities Act (V of 1920), the distinction between companies’ 
tax and profession-tax is abolished, still the legislature does not show any 
intention to depart from the old rule contained in S. 93 expressly exempting 
individual members from taxation in respect of their interest in the companys 

(2) The principle which has been held to be applicable to partnerships in 
Davies v, Madras Municipal Commission, (1890) I. L. R. 14 Mad. 140, must 
equally apply to companies also—the reason being that as in the case of part- 
nerships, so in the case of companies, the profits belong to the entire body of 
persons composing it. The scheme of the Act shows that when profession- 
tax is levied on a firm, the individual members thereof are not in respect of 
those profits again liable. 

On the question whether any Court of law has jurisdiction to impeach 
the assessment by the District Municipality, 

Held, that the word “final” appearing in S. 93 must be taken to refer only 
to the proceedings before the municipality and could not have been intended to 
shut out the jurisdiction of the Courts. 3 

Valli Ammal v. The Corporation of Madras, (1912) I. L. R. 38 Mad. 41, 
relied on. 


Petition under S. 25 of Act IX of 1887, praying the 
High Court to revise the decree of the Court of the District 
Munsif of Narasaraopet, dated the 20th day of February, 
1933, and passed in S.C. No. 437 of 1932. 

B. T. M. Raghavachari ‘for petitioner. 


K. Ramamurti and Y. Govindarajulu for respondent. 





*C, R. P. No, 789 of 1933, i ; 5th November, 1934, 
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The Court delivered the following - 


Jupcment.—The question that arises is, whether the 
dividends received by a person from a company can be treated 
as a source of income for the purpose of levying the profes- 
sion-tax under the Madras District Municipalities Act. For the 
petitioner, it is contended that to levy a tax on a share-holder 
would amount to “ taxing twice over”, the company having 
been already assessed in respect of its profits which in effect 
belong to the share-holders. The Income-Tax Acts, as is 
pointed out in Purshottamdas Harkisondas v. The Central 
India Spinning, Weaving and Manufacturing Company, Lid.1 
proceed upon the footing that the entire profits are subject to 
the common burden of income-tax, which in truth is paid by 
the share-holders, although the payment is made by the 
company. That this is the true view, appears also from the 
following passage in the judgment of Romer, L.J.: 


“Tf such a company as we have to deal with pays income-tax on its 
profits, the income-tax, as has been pointed out, is payable out of the profits, 
and is part of the profits; and if the profits, after deducting the income-tax, 
have subsequently to be distributed amongst the members of the company, 
that income-tax is not payable again by those members so far as they receive 
their share of the profits, because the income-tax is to be taken as having 
been paid out of their profits, and on their behalf.” 


Attorney-General v. Ashton Gas Company, 


Although no doubt, as the petitioner’s Counsel contends, 
this principle is recognised for the purpose of the levying of 
the income-tax, I do not think I shall be justified while dealing 
with this case, in relying upon any such general principle. 
Different considerations may apply to the levy of the profes- 
sion-tax and therefore I shall base my judgment on a 
construction of the Sections of the Act in question. 

First, S. 92 of Act V of 1920 which provided for the 
levy of a Company’s tax, was by the Amendment Act (Madras 
Act X of 1930) deleted and S. 93 is by the same new Act so 
amended as to take in companies also. The result is, that 
companies as well as individuals are now liable to pay 
profession-tax, the distinction between companies’ tax’ and 
profession-tax having been abolished. But what is important 
to note is, that when companies were before the present 
amendment liable for what was then termed ‘companies’ tax’, 
S. 93 expressly exempted individual members from taxation in 





1. (1917) LL.R. 42 Bom. 579 (588), | 2. (1904) 2 Ch. 621. 
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respect of their interest in the company. That result was. 
achieved by the qualifying phrase “not liable to the companies’ 
tax” being inserted after the words “every person”. I do not 
think that in enacting the present Section (S. 93 as it now 
stands), the Legislature has shown any intention to depart 
from that rule. ee! Gs 

Secondly, the definition of “company” has been by the 
the Amendment Act (Madras Act X of 1930) so altered as to- 
make it comprise or include a firm, t.e., a partnership. Under 
S.93 a firm (the word ‘company’ including thus a firm also) 
has to pay profession-tax in respect of its profits and the 
scheme of the Act shows that when profession-tax is levied on 
a firm, the individual members thereof are not in respect -of 
those same profits again liable. S. 94 enacts inter glia that 
the profession-tax leviable from a firm may be levied from. 
any adult member thereof. A Bench of this Court held, 
construing provisions similar to these, though of a different 
Act (City of Madras Municipal Act, Act I of 1844), that a 
parnership trade is a single trade or business for the purpose of 
taxation and that there can be but one tax levied as profession- 
tax when several persons jointly carry on one trade or business. 
As is observed in that judgment: 

«It would hardly be reasonable that the profits and extent of a business 
remaining unchanged, the amount leviable from the firm should vary with the 
number of the members.” Davies v. President of the Madras municipal 
Commission, 

This principle, which has been held applicable to partnerships, 
must equally apply to companies also—the reason being that 
as in the case of partnerships, so'in the case of companies, the 
profits belong to the entire body of persons composing it. 

. Thirdly, the construction of the various sets of words 
shown as sources of income in S. 93 leads me to the -same 
conclusion, namely, that as regards:dividends received by a 
person, he is exempt. from taxation. The notion.that every 
share-holder “transacts the business” of his company is, in my 
opinion, clearly wrong. To hold that a person by redson of 
possessiiig shares, say, in ten different companies, transacts the 
business of: each of those companies, would lead to obvious 
anomalies: :Nor dol think that dividends, which represent a 
share of the profits; can - appropriately. be: termed as “income 
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from investments”. That being so, it seems to me that the 
very structure of the section excludes dividends from its ambit. 


There remains another point to deal with, namely that of 
jurisdiction. Mr. Ramamurti for the respondent contends 
that the assessment was final and could not be impeached in a 
‘Court of law. S. 354 lays down that no proceeding under the 
Act shall merely for defect in form be quashed or set aside by 
any Court of Justice; but this rule is subject to the proviso 
which runs thus: 


“Provided that the provisions of this Act have been, in substance and 
effect, complied with.” 


It was held by a Bench of this Court that where a 
‘Company not liable to the tax had been taxed, there was a 
substantial disregard of the provisions of the Act The 


Municipal Council, Cocanada v. The Standard Life Assurance ` 


Company!, Again, where the Municipality wrongly took the 
gross income instead of the net income as the basis for deter- 
mining the class in which a person was to be placed, it was 
held that the provisions of the Act were not, in substance and 
effect, complied with (Municipal Council of Mangalore v. The 
Codial Bail Press, Mangalore2). The words in S. 354 (of Act 
V of 1920) were similarly construed in Municipal Council, 
Cuddalore v. Krishnan Nambiar8. Nor does the use of the 
word ‘final’ in R. 28 of Sch. IV (Taxation and Finance 
Rules) operate as a bar to the filing of a suit. As has been 
pointed out in Valli Ammal v. The Corporation of Madras4, 
the word ‘final’ must be taken to refer to the proceedings 
before the Municipality and could not have been intended to 
Shut out the jurisdiction of the Courts. , 

In the result, I must hold that the petitioner is entitled to 
a refund of Rs. 140. The lower Court’s decree is accordingly 
modified to that extent. - Each party shall bear his costs here 
as well as in the Court below. 


K. C. Petetion allowed and decree modified, 


1. . (1900) L.L.R. 24 Mad. 205. 
2, (1903) LL.R. 27 Mad. 547: 14 M.L.J. 410. 
3. (1927) LL.R. 50 Mad. 987: 54 M. L, J. 147. 
“4. (1912) LL.R. 38 Mad. 41:23 M.L.J: 531. 
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“PRIVY COUNCIL. | 
[On appeal from the High Court of JUANG at Allahabad. | 


PRESENT :—LoRD ATKIN, Lorp WRIGHT, LORD ALNEss, 
SIR Jonn WALLIS AND SIR SHADI LAL. 


Chunbidya and others .. Petitioners* 
v. ; 
The King-Emperor .. Respondent. 


Criminal Pro@edure Code, Ss. 423 and 439—Jurisdiction of High Court, 
on appeal, to enhance sentence in exercise of tts powers of revision. 

Petitioners were convicted by the Sessions Judge of murder and senten- 
ced to transportation for life, and they thereupon appealed to the High 
Court. On such appeal the High Court, purporting to exercise their powers 
under the revision. section (S. 439, Criminal Procedure Code), gave notice to 
the accused to show cause why the sentence should not be enhanced, and, 
after hearing them, séntenced them to death. Held that the High Court had 


- complete jurisdiction under S, 439 of the Code so to enhance the sentence. 


Although qua a Court of Criminal Appeal the High Court has no power 
to enhance a sentence (vide S. 423, Criminal Procedure Code), the High 
Court may, in the exercise of its revision powers under S. 439, enhance the 
sentence “in the case of any proceeding the record of which has been called 
for by itself or which has been reported for orders or which otherwise comes 
to its knowledge.” When the High Court has before it on appeal a record of 
a criminal proceeding; the condition precedent is performed, and the High 
Court can then, though the record has only come to its knowledge in the 
appellate proceeding, proceed to exercise its revision powers if it chooses to. 
do so. - 

Petition for special leave to appeal. 
Sydney Smith for petitioners. 
W. Wallach for the Crown. 


6th December, 1934. Their Lordship? judgment was 
delivered by 


Lord Atxin.—This is an application for special leave to 
appeal from a: judgment of the High Court of Judicature at 
Allahabad. The question arose in this way. The petitioners. 
were tried before the Divisional Sessions Judge at Cawnpore 
on a charge of murder, and they were in fact convicted of 
murder. It is unnécessary to go into the facts of the case 
except to say that the particular act of which they were found 
guilty was that, with other people, they assaulted the deceased 
and, after having beaten him severely, laid him down and cut 
off his foot with an axe and left him there to bleed to death. 
The Sessions Judge having convicied the petitioners of murder, 





* PLC, Appeals Nos, 16 and 17 of 1933. : 6th December, 1934, 
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sentenced them to transportation for life, and they thereupon 
appealed to the High Court. - 


On appeal to the High Court the High Court, purporting 
to exercise their powers under the revision S. (439 of the Code 
of Criminal Procedure), gave notice to the accused to show 
cause why the sentence should not be enhanced, and, after 
hearing them, ordered the sentence to be increased in the case 
of the four petitioners and ordered them to be sentenced to 
death instead of transportation for life. What has been urged 
before their Lordships is that inasmuch as the case came 
before the High Court on appeal, and inasmuch as under the 
provisions as to appeal the High Court dealing with appeals 
has no power to enhance the sentence, the High Court has no 


power tò resort to its further powers of revision which give it , 


power to enhance the sentence. That appears to their Lord- 
ships to be a mistake. The distinction seems to be fairly plain. 
The powers relating to appeals under S. 423 of the Criminal 
-Procedure Code are given to the appellate Court, and the 
appellate Court may include a Court subordinate to the High 
Court, and the appellate Court as such has no power to enhance 
a sentence, differing from the provision which was. in the old 


‘Criminal Procedure Code of 1872. On the other hand, the | 


powers of revision are given to the High Court alone, and the 
powers of revision are given to the High Court in the case of 
any proceeding the record of which has been called for by 
itself or which has been reported for orders or which other- 
wise comes to its knowledge. 


Their Lordships are clearly of opinion that when the High 
Court has before it on appeal a record of a criminal proceeding, 
the condition precedent is performed, and the High Court can 
then, though the record has only come to its knowledge in the 
appellate proceeding, proceed to exercise its revision powers if 
it chooses to do so. In this case. the High Court did choose to 
exercise its revision powers. Mr. Sidney Smith points out 
that the notice which actually was served was headed in the 
criminal appeal; but it is quite plain that the subsequent 
proceedings were in fact in revision, and it was made plain 
that the Court was exercising its revision’ power- That being 
so, it appears that the Court had complete jurisdiction to act 
as they did, and their Lordships therefore, in the exercise of 
the ordinary rules which govern criminal appeals, see no reason 
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at all in this particular case why any leave to appeal should be 
granted. 


In those circumstances, they will humbly advise His 
Majesty that the petition be dismissed. 


Solicitors for Petitioners: H. S. L. Polak & Co. 

Solicitors for respondent: India Office. 

K. J. R. A — Petition dismissed. 
PRIVY COUNCIL. 

[On appeal from the High Court of the Judicial 
Commissioner of the North-West Frontier Province. ] 
PRESENT -—Lorp ATKIN, Lorp ALNESS AND SIR SHADI 

LAL. 


L. Guran Ditta .. Appellant* ° 
v. 
T. R. Ditta (now Frank Tramson), 
since deceased : .. Respondent. 


Civil Procedure Code, 1908, S. 144—Award of interest on restitution— 
Procedure in partition suit—Inclusion of further property for partition 
before passing of final decree. 

The duty of the Court when awarding restitution under S, 144, Civil 
Procedure Code, 1908, is imperative. It shall place the applicant in the posi- 
tion in which he would have been if the erroneous order had not been made; 
and for this purpose the Court is armed with powers as to mesne profits, 
interest and so forth. The granting of restitution is obligatory, not discre- 
tionary, and restitution normally involves payment of interest. 

Rodger v. Comptoir D’Escompte de Paris, (1871) L. R. 3 P. C. 465,. 
followed. 

In suits for partition the Courts should adhere strictly to the procedure 
laid down by the Code of Civil Procedure in the matter of passing preliminary 
and final decrees; (see S. 54 and O. 20, R. 18). Ordinarily, the first decree ina 
suit for partition is of the nature of a preliminary decree,and it is always open 
to the parties before a final decree to bring in further property for partition. 


Consolidated appeals from Orders of the Judicial Commis- 
sioners, North-West Frontier Province. 

Upjohn, K.C. and Narasimham for appellant. 

DeGruyther, K.C. and Parikh for respondent. 

6th December, 1934. Their Lordships’ judgment was 


delivered by 4 
Lorp ATKIN.—These are two appeals from orders of th 
‘Court of -the Judicial Commissioner, North-West Frontier 








x PLC. Appeals Nos. 16 and 17 of 1933. | 6th December, 1934, 
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‘Province, made in what may be hoped to be the final stages of 
a protracted litigation in the Course of a family dispute. 
‘T. R. Ditta, now deceased and represented by the respondents, 
was the son of one Teku Ram, by a wife who predeceased him. 
His two brothers, Guran Ditta and Hari Chand, are the sons 
‘by another wife, Musammat Gujri, who survived him and was 
a party to the litigation. ' Teku Ram, amongst other property, 
was entitled to a deposit of Rs. 1,00,000 in the Alliance Bank 
of Simla, in the names of his wife Musammat Gujri and 
himself or either or the survivor. After his death the widow 
instructed the bank to pay to the appellant, Guran Ditta, which 
they did on the 14th May; 1921, the amount with interest, 
amounting to Rs. 1,05,000. In August, 1921,.T. R. Ditta 
‘commenced a suit against the two brothers and Musammat 


Gujri, claiming that the Rs. 1,00,000 was part of the estate of - 


Teku Ram, and claiming his share, one-third, as part of the 
joint property. The widow set up an absolute gift to her, 
“which was negatived by both the Courts in India, and a money 
decree was made against the widow and Guran Ditta jointly 
and severally for payment. of the sum with interest, this 
amounting to Rs. 37,368. This amount was levied from Guran 
Ditta personally by attachment of a deposit of his with the 
‘Treasury, and was paid on the 10th January, 1925. Guran 
Ditta appealed to the Privy Council and the appeal was heard 
on the Ist March, 1928. Meantime T. R. Ditta had, on the 
10th November, 1926, instituted another suit for the partition 
‘of the rest of the joint family properties consisting of im- 
moveables and the proceeds of Rs. 20,000 War Bonds. He, of 
course, excluded the lac of rupees which had been the subject 
of the first suit, in respect of which he had. a decree. But, 
subject to this, it is quite clear that the suit was one for final 
partition of the whole of the joint family property. On the 
22nd December, 1927, the District Judge made a decree in 
‘favour of the plaintiff for “ possession by partition” of the 
‘immoveable property. On the 24th April, 1928, the Judicial 
‘Committee gave judgment* on the first appeal. They affirmed 
the finding that there had been no gift of the lac of rupees to 
his wife, but held that it was contrary to practice unless in 
very exceptional cases to grant partial partition, and they.set 
aside the money decree. They had been:told that T. R. Ditta 





* See Guran Ditta v. Ram- Ditta, I. Ia, R, 55 Cal. 944 (P.C.).—K. J. R. 
22 
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PC had commenced a suit for final partition of the whole property; 
Guran and they thought that all further questions should be determined 
Dit in the final partition. Unfortunately, the legal advisers of the 
- T. R. Ditta parties in this country had not been informed when the case 
Lord was argued on the Ist March, 1928, that the District Judge 
Atkin. had made a decree in the partition suit on the 22nd December, 
1927; and it is obvious that their Lordships were in fact 

unaware of this decree when they gave judgment. On the 

other hand, if they had known that it had been given, there 

is no reason to suppose that the decision would have been 
different. They would have known that the first decision would 

be of the nature of a preliminary decree, and that it would 
always.be open to the parties before a final decree upon proper 
procedure to bring in further property for partition, At any 

rate, in fact, as between the parties it was finally adjudged 

that T. R. Ditta was not entitled to his decree for Rs. 37,368. 
Thereupon Guran Ditta applied in the first action for restitu- 

tion of the amount which he had paid on the money decree 

‘now set aside, and on the 23rd December, 1929, the District 

Judge made an order accordingly. He did not direct payment 

to Guran Ditta, but ordered that the sum of Rs. 37,368 be paid 

into Court with interest at 5 per cent. from the date when it 

was paid in execution proceedings. The dispute in the first 

appeal is as to the order for payment of interest. On appeal 

to the Judicial Commissioner he set aside so much of the order 

as directed payment of-interest, being of opinion that as T. R. 

Ditta was really entitled to the money and was only being 

called to restore it owing to the wrong information which gave 

rise to their Lordships’ alteration of the decree, interest should 

not be awarded. Their Lordships cannot accept this reasoning. 

2 The duty of the Court when awarding restitution under S. 144 
of the Code is imperative. It shall place the applicant in the 

position in which he would have been if the order had not 

been made: and for this purpose the Court is armed with powers 

(the “may” is empowering, not discretionary) as to mesne 

profits, interest and so forth: As long ago as 1871 the Judicial 
Committee in Rodger v. Comptoir D’Escompte de Parisi made 

it clear that interest was part of the normal relief given in 
restitution: and this decision seems rightly to have grounded 

the practice in India.in such cases. In the present case it is 





"1, (1871) L. R. 3 P.C; 465, 


LXVIIT] THE MADRAS LAW JOURNAL REPORTS. 171 


now res judicata between the parties that T. R. Ditta was not 
entitled to the sum in question until he got it as his share under 
a general partition: and a decree giving it to him wasin fact 
set aside. There seems to be no reason for supposing that the 
decision of the Judicial Committee would have been in any 
way different if they had been informed that the Judge had 
imade his decree in the partition action. The decision was 
based upon the well-established objection to a partial partition. 
Guran Ditta, therefore, having had to pay money which on 
final adjudication was held not to be due, was entitled to have 
restitution made, and restitution ordinarily involves interest. 
Their Lordships therefore think that on appeal No. 16 the 
judgment of the Judicial Commissioners should be set aside 
and the judgment of the District Judge restored. 


_ The second appeal is based upon the contention that the 
decree made by the District Judge on the 22nd December, 1927, 
was a final decree, and that it cannot now be altered by 
exercising any of the powers of amendment given by the Code 
of Civil Procedure: It ‘iis unnecessary to refer to the various 
proceedings by which eventually it was decided that it was the 
duty of the District Judgé to include the Rs. 1,05,000 as part of 
the property to be partitioned. From what has been said before, 
it seems clear that so far as the decision of the Judicial Com- 
missioners given on the 22nd July, 1930, was based on the 
assumption that their Lordships in April, 1928, then knew of the 
so-called final decree, and held it to be preliminary only, the 
decision was based on a misapprehension, for their Lordships 
did not then know of the decree, and therefore cannot 
have construed it. Nevertheless, the reasoning of the learned 
Judicial Commissioners in explaining the actual decree appears 
to their Lordships to be correct. The decree was, in fact, 
preliminary, and left partition to be effected finally by the 
subsequent order of the Court. The decree as it stood could 
not have been made effective without a further order. Their 
Lordships find themselves in complete accord with the remarks 
of the learned Judicial Commissioners as to the importance of 
the Courts in the Province strictly following the procedure laid 
down by the Code of Civil Procedure in such ‘matters. 
Fortunately any difficulty is remedied in the present case. 
Their Lordships have no doubt that justice required and civil 
procedure permitted the partition proceedings to include the 
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Rs. 1,05,000 in question: and the appeal on this matter should 
be dismissed. 

They are therefore of opinion that soe No. 16 of 1933 
should be allowed, that the judgment of the Judicial Commis- 
sioners, dated the 24th March, 1930, should be set aside with 
costs, and the order of the District Judge, dated the 23rd 
December, 1929, should be restored. The appeal No. 17 of 
1933 should be dismissed. Their Lordships will humbly advise 
His Majesty accordingly. As the appellant has had to come 
to this Board to recover his interest, though he has failed in 
the second appeal, their Lordships are of opinion that there 
should be no costs to either party of these appeals. 

Solicitors for appellant: Nehra and Co. 

Solicitors for respondent: T. L. Wilson & Co. + 

K. J.R. — Ordered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMESAM. 


P. N. Venkata Rao .. Appellant* (Plaintiff) 
v. 
Anuga Gurusami Chetti and others .. Respondents (Defen- 
dants). 


Landlord and Torani To oint holding— Tenants holding lands as tenanis- 
in-common—Landlords exercising acis of individual ownership—Claim for 
rent—Tenants whether jointly and severally liable—Claim for money rent in 
respect of Saudheyam inam—Provincial Small Cause Courts Act (IX of 1887), 
Sch, IT, Art. 13—A pplicability, 

Where in respect of a joint holding the tenants held the lands as tenants- 
in-common but each of the landlords issued a separate “patta and took a 
separate muchilika in respect of his share-and collected the rent himself and 
no one Jandlord was accountable to the others, 

Held, that the melwaram was held by the landlords in severalty and the 
tenants were individually liable for the share of rent agreed upon and could 
‘not be rendered jointly and severally liable, 

- Mosafkanni Ravuthar v. Doraiswami, (1926) 54 M.L.J. 30, distinguished. 

A claim for a sum of mney in lieu of the melwaram payable to a 
Saudheyam inamdar relates to an interest in immovable property and Art. 13 
‘of the Second Schedule to the Provinciat Small Cause Courts Act applies to 
such a case so as to enable a second appeal being filed even where the value 
of the suit is less than Rupees five hundred. 


Appeal against the Decree of the Court of the Subordinate 
Judge of Salem in Appeal No. 154 of 1931 (A. S. No.) 396 of 
1930, District Court, Salem) preferred against the Decree of 





*Second Appeal No. 287 of 1932, Mp : 1st March, 1934. 
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the Court of the District Munsif of Dharmapuri in O. S. 
No. 222 of 1929. 


B. Sitarama Rao for appellant. | 
B. Somayya for first respondent. 
The court delivered the following 


JupGMEentT.—This Second Appeal arises out of a suit by 
the plaintiff to recover a sum of Rs. 76-5-3 as dug for the one- 
ninth share of Saudheyam inam for these fasli8 the right in 
which he claims to have purchased from its owner. Both the 
lower Courts have granted the plaintiff a decree against the first 
defendant for one-third share, defendants 2 and 3 for one- 
third share and defendants 4 and 5 for the remaining one-third 
share. The plaintiff has filed this Second Appeal on the 
ground that he ought to have been given a joint and several 
decree against all the defendants. 


Objection has been taken by the respondents that as the 
value of the suit is less than Rs. 500 no Second Appeal lies. 
Both the decision on this objection and also the decision of the 
suit on the merits depend to some extent on the nature of the 
inam held by the plaintiff. It is therefore necessary to con- 
sider it. The defendants are the mittadars of a mitta known 
as Pallipattu consisting of two villages. One-third of the 
income of the mitta is to be paid to certain persons and this 
payment is called Saudheyam inam and because the fraction 
payable is one-third the inamdars are called Thrishvekamdars. 
This right to one-third of the income was held by three persons 
and the right of one of them viz., one-ninth has been purchased 
by the plaintiff. A suit was filed by the plaintiff on a former 
occasion. It was for Rs. 72-8-3 the amount due for three 
years. There was a compromise between the parties by which 
it was settled that the plaintiff -should be paid for that year 
Rs. 18-1-3 and from fasli 1335 onwards Rs. 20-8-5 annually so 
that the total for three years comes to Rs. 61-9-3. What 
exactly was the nature of the dispute between. the parties in 
the former suit and what exactly was settled by means of this 
compromise in not very clear and one has to infer these things 
as best as one can. - It looks as if the Thrishvekam orginally 
amounted to one-third of the actual . -collection „and as the 
collection „naturally, varied, the Thrishvekam payment also 
varied. The parties. probably desired to put an end to ‘this 
variability ‘of the claim and to make it definite for all time. So 
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they fixed it at Rs. 20-8-5 annually and this was all that was 
intended by the compromise. As the right which the plaintiff 
claims in this suit is a right to payment by reason of some 
interest in immovable property I think that Art. 13 to the 
second Schedule of the Provincial Small Causes Courts Act 
applies, and the preliminary objection must therefore be over- 
silga, 


Coming i now to the merits, Mr. Sitarama Rao the learned 
Advocate for the appellant argues that on a construction of the 
compromise decree the defendants are jointly and severally 
liable. From what I have already observed it is clear that 
the compromise decree is not the basis of the liability of the 
defendants or the right of the plaintiff. There was a pre- 
existing right to the inam and all that was sought to be 
probably settled by the compromise was the actual amount. I 
do not think it is proper to construe the compromise decree as 
in the case of a bond or promissory note executed by several 
executants. In such a case the natural construction of the 
document would be that they are jointly and severally liable. 
But in drafting the compromise and the decree based upon it 
this would not probably be the consideration present in the 
minds of the parties the main consideration being to make the 
amount of the claim definite. This is all what they intended 
to express. Inthe absence of any words showing definitely 
that it was intended that the defendants should jointly and 
severally pay the amount, I do not think it is proper to imply 
from the wording of the compromise decree that it was intended 
to be a joint and several liability. As we-do not know the 
origin of this inam and the manner by which the plaintiff and 
the other Thrishvekamdars become owners of this Thrishvekam 
inam one has to fall upon general principles in deciding 


the question whether the plaintiff is entitled to recover the 


amount from the defendants jointly and severally. On this 
question there are two decisions in the reports which may be 
of some help Mosafkanni Ravuthar v. Doraiswamt! and Surya- 
narayana v. Sree Raja Venkata Ramayya Appa Rao Bahadur. 
In Mosafkanni Ravuthar v. Doraiswamii myself and Reilly, J. 
discussed the principles applicable to a claim for payment 
arising out of land such as porupt | from the point of view as 
to whether it should be jointly and severally paid, There I 





1. (1926) 54 M.L.J. 30. 2. (1928) 56 M.L: J. 273, 
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observed’ that if the defendants were holding’ the lands as 
tenants-in-common they would be jointly liable but if they 
were holding the land in severalty they would be severally 
liable. In the present case for instance if the defendants formed 
a joint family undoubtedly there ought to be a joint and 
several decree. But the evidence and the findings of the courts 
below are that they did not form a joint family but that they 
were holding the land as tenants-in-common. Mr. Somayya 
the learned Advocate for the respondent seeks to draw a fur- 
ther distinction between that case to this case. In the above 
decision in Mosafkanni Ravuthar v. Doraiswamii the finding 
was that the wet lands were held in severalty but that the dry 
lands were held by the defendants jointly and no one of the 
defendants was in possession of any definite plots and in the 
case of the Pannai lands consisting of 12 shares the whole of 
land was based by all the sharers to certain tenants under a 
perpetual lease. Nothing further appears from the facts of 
that case. In the present case though the lands were not 
divided as between the tenants, each of the landlords is issuing 
separate patta for his share ofthe rent. We have got Exs. I, II 
and III issued by the first, second, third, fourth and fifth defen- 
dants separately. Where only the melwaram is owned by the 
landlord, the question whether the right is held by the defen- 
dants as tenants-in-common or in severalty should be put in 
respect of the melwaram. Now if any one of the tenants-in- 
‘common is in management of the village and is collecting the 
whole rent and afterwards is accounting to his sharers or 
‘where the lease itself is jointly issued by all the three sharers 
or where muchilika is taken jointly in favour of all the three 
sharers it may be said that even the melwaram is held by the 
landlords as tenants-in-common. But in this case each sharer 
issues a separate patta and takes a separate muchilika in respect 
of his share and collects the rent himself. If he does not 
collect, he loses his money and the other sharers are not 
affected by it. No one landlord is accountable to any others. 
In such a case through the land itself is held by the defendants 
as tenants-in-common it seems to me that the melwaram is held 
by the landlords in severalty. No such distinction was 
Suggested in the decision in Mosafkanni Ravuthar v. Dorai- 
swamil and therefore no reference to stich a distinction was 





1, (1926) 54 M.L.J. 30. 
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made in that decision. On the peculiar facts of this case I 
accept the distinction sought to be drawn by Mr. Somayya and. 
on this ground I confirm the decision of the courts below. 

-The Second Appeal i is dismissed with costs (one:set): to be 
paid to the appearing defendants. 

B. V. V. a Appeal dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAŞ. 
h PRrsENT :—Mr. JUSTICE PANDRANG Row. 
The Crown Prosecutor .. Petitioner* 

v. i i 

Muthusawmy . ©.. Respondent (Accused). 


Criminal Trial—Sentence on consideration of facts and circumstances of 
the case—Whether enhancement of sentence should be given for bad antece-- 
dents, of the accused—Indian Penal Code, S. 379. 

The question of sentence is always within the discretion of the Court and 
ordinarily the sentence is determined only with regard to the facts and cir- 


‘cumstances of each case unless indeed there is a liability to enhance punish-- 


ment by reason of any specific provision of law suchas S. 75, Indian Penal 
Code, The Court dealing with a case, where an accused was found guilty 
and punishable under S, 379, Indian Penal Code and admittedly the accused’ 
had a record of convictions for offences committed by him outside British: 
India, was not bound to consider these convictions in determining the sens 
tence; even though it might have been open to it to have considered them, 


. Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the: 
Judgment of the Court of the Chief Presidency Magistrate,. 
„Egmore, dated the 21st day of Ey 1934 and passed in. 
C. C. No. 246 of 1934. 

Crown Prosecutor for petitioner. 

(Accused) respondent not representéd. 

“The Court made. the following 

Orprr.—This is an application by the iun Prosecutor, 
Madras to enhance the sentence passed on the accused in C. C. 
No. 246 of 1934 on the file of the Chief Presidency Magistrate 
of’ Madras. The accused in the case was found guilty of 
having stolen some cash and ‘clothes worth in‘ all about 12: 
rupees belonging to P. W. 1 in the case while the latter was. 
bathing at a bathing ghatin Madras. The Magistrate found. 
the accused ‘guilty of an offence punishable under S. 379, Indian 
Penal Code and sentenced’ him to pay a fine of Rupees thirty, 





-=#Crl, R, C No. 492681934. TT 290 October, 1934. 
(Cr. R. P. No. 453 of 1934). 707 > VD 
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and in default of payment thereof, to undergo rigorous impri- 
sonment of three months, and directed Rs. 12 out of the fine if 
collected to be paid as compensation to P. W. 1. It would 
appear that the fine has not been paid. The conviction and 
sentence are dated the 21st February, 1934 and it is clear that 
the accused in the case must have undergone the entire sentence 
of imprisonment. hi 


The only ground on which it is contended before me that 
the sentence imposed by the learned Chief Presidency 


Magistrate is inadequate is that he failed to consider the 


antecedents of the accused which were mentioned to him orally 
by the Prosecuting Inspector of Police- who conducted the 
prosecution. It would appear that the prosecuting Inspector 
of. Police in reply to a question put by the. Court about the 


previous record of the accused for the purpose of determining. 


the sentence, stated that the accused had four previous corivic- 
tions in the Police Courts of Colombo, three for theft and one 
for cheating, the last of ‘them being on 24th October, 1932 
for which he had been awarded six months’ rigorous 
imprisonment. It is stated that the accused admitted these 
convictions but that the learned Chief Presidency Magistrate 
declined to take these convictions into consideration. for the 
purpose of determining the sentence on the ground that these 
convictions were not convictions pronounced in British India. 


It is contended that this view of the Magistrate viz., that 
convictions had out of British India should not- be taken. into. 


consideration i in determining the punishment is wrong. If at 
all it was open to the Mapistrate to take into consideration. the 


previous antecedents of the accused the convictions outside 


British India were relevant. But in view of the fact that these 


convictions could not be made the basis of any charge under 


S. 75, Indian Penal Code the evidence of these convictions could 


be admissible only as evidence of bad character, and as there. 


is no provision of law which compels a Magistrate to consider 


the antecedents of the accused before determining the sentence 
to be imposed upon him I am unable to say that the learned 


Chief Presidency Magistrate acted illegally in the exercise of 


his discretion in declining to consider the previous convictions: 


in this case. The attempt of the prosecution was really to 

give thése convictions outside British India the same effect for 

practical purposes as convictions within British India; that is to 
23 
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say, to induce the Magistrate to give a higher punishment than 
he would otherwise award.. It may be that. the Magistrate i is 
not disentitled, if he thinks fit, to make such enquiries as he 
thinks proper, and as are not prohibited by.the law, about the. 
previous antecedents of the accused. But if he declines to look 
into these antecedents he cannot be said. to act illegally in. the 
exercise of his discretion. The question of sentence is always 
within the discretion of the Court and ordinarily the sentence 
is determined only with regard to the facts and circumstances 
ofeach case unless indeed there is a liability to enhanced. 
punishment by reason of any specific provision of law such as 
S. 75, Indian Penal Code. Apart from thése convictions 
outside British India, it is not contended that the sentence is 
inadequate. - The learned Chief Presidency Magistrate was not 
bound to consider these convictions in determining the 
sentence; even though it might have been open to him to have 
considered them, I am not prepared to interfere i in revision and 
enhance the sentence in this case. 


The Criminal Revision Petition i is therefore dismissed. 
KC - : = _ Petition dismissed.. 


IN'THE:HIGH COURT OF JUDICATURE AT MARES 
PRESENT — MR. Justice PAKENHAM WALSH. ' 


S. Ramaswani Poosari o. Petitioner® `! 
v. A i 
The Madras Hindu Religious Endowments 
‘Board; through its President and another .. Respondents, ' 
“Writ of certiorari—Order of the Madras Religious Endowments Board 
appotntiig Interim Receiver for an excepted temple—Madras Religious 
Endowments Board Act,S.-18—No right to interfere with the hereditary 
trustee—Application by party aggrieved—Entiiled to writ ex debito justitiae. 
During the pendency of scheme proceedings under S. 63 of the Madras 
Religious Endowments Act in respect of an excepted temple, the Board, in 
order'to ascertain the income of the temple during the Adi festival appointed 
under S. 18 of the Act an Interim Receiver to collect the income of the temple, 
Al eld, that the Board had no powers of interference with the hereditary 
trustees of an excepted temple and the order of appointment of an interim 
Receiver was ultra vires, 
“+ Gyanananda Asram v. Kristo Chandra Mukherji, (1901) 8 C.W.N, 404 
and Sitharama Chetty v. Sir S. Subramania Iyer, Coty LL.R. 39 Mad. 700; 
30 M.L.J. 29, referred to. 
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To a party aggrieved by the order the writ of certiorari ought to be 
granted by ex debito justitiae. i ` 


Short‘and Mellor (Crown Practice), p. 48; Kumaraswami v, Muniratna 
Mudah, (1932) I.L.R. 55 Mad. 942: 63 M.L.J. 282 and 1n re Nalaraja Aiyar, 
(1912) LER. 36 Mad. 72: 23 M.L.J. 393, referred to. . 


Even if no actual relief is possible the matter is one of such importance, 
and the-order passed isa serious infringement of the rights of the trustees 
that itis a proper case in which the Court should exercise its right-of 
certiorari, 


` Petition praying that in circumstances stated in the affidavit 
filed therewith, the High Court will be pleased to issue a writ 
of certiorari directing the Madras Hindu Religious Endow- 
ments Board.to bring up its proceedings, dated 17th July, 1934; 
regarding the appointment of an interim:-Receiver for: the 
Mariamman’ temple, Irakkankudi, Sattur . Taluk, Ramnad 
District, and to quash the order arid proceedings thereon. 


K. Rajah Aiyar and 4. Nagaswami ‘Aiyar for petitioner. 


‘Government Pleader (P. Venkataramana Rao) and. M. ‘Ss. 
Rathnasabapathi Mudaliar for respondents. 


The Court made the following 


“Order. —This is an application under S. 151 of the Code 
of Civil Procedure and S. 107 of the Government of India Act 
of 1908 to issue a writ of certiorari against the Hindu Religi- 
ous Endowments Board and to quash the proceedings of-'that 
Board, dated 17th July, 1934. The matter concerns the 


Mariamman tèmple of Irakkankudi, Sattur Taluk, Ramnad ` 


District.. It is an excepted temple according to the amended 
definition of Act IV of 1930. The Hindu Religious Endow- 
ments Board had suo motu started proceedings under S. 62 of 
Act IL.of 1927 which I shall hereafter call the Act to frame a 
scheme. The draft scheme had been submitted. to the trustees 
and was pending at the time of the order. .The Board states 
in the order: 


“ whereas complaints have been received by the Board that Sri Mari- 
amman temple of Irakkankudi, Sattur Taluk, Ramnad District is receiving 
income by way of Kanikkais and other offerings from the worshippers 
estimated to amount to thousands of rupees and that the poosaries who are in 
management of the temple do not bring them into account whereas the 
poosaries estimate the income ata very low figure and there is conflicting 
version with regard tothe income of the temple, the Board pending final 
orders in the scheme proceedings in O. A. No. 160 of 1934, {with a view to 
ascertain the correct income derived by the temple during the Adi Fridays 
from all sources put together, under S. 18 of Madras Act II of 1927, 
hereby appoints M. R, Ry. - M. P, Chellaswamy Konar, Avl, trustee of Sri 
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Venkatachalapathi Temple at Sattur as Interim Receiver of the above temple 
for realising the collections during the Fridays in the current month Adi”. 


Then certain instructions are issued to the Receiver, the 
most important of which for the purposes of these proceedings 
were (Para. 4) that he should or “deposit the collections in cash 
in a recognised bank retaining with hima sum not exceeding 
Rs. 100 for current expenses for which he should render 
proper accoynts”. (Para. 5) “The offerings in kind and 
cattle, fowls, etc., shall be disposed of in public auction on a 
day fixed by him and after giving due notice to the Inspector 
of the Board and the poosaries of the temple and the 
proceeds thereof shall also be deposited along with the cash 
collections.” (Para. 6) “Jewels, vessels, etc., received as 
offerings will be kept separately under seal”. This order was 
passed ev parte by the Hindu Religious Endowments Board: 
The poosari (the petitioner) attacks it as ultra vires on the 
following grounds (1) that the Board has no power to appoint. 
a Receiver; (2) that in any case it has no power to appoint, a 
receiver for the personal gifts which are the properties of the 
poosari; (Vide Ss. 9, 11 and 79 of the Religious Endowments 
Act); (3) that in any case the ex parte order is contrary to law 
and natural justice and (4) that while the Board is framing a 
scheme under S. 63 any order passed by the President alone is 
not légal. Of these contentions, by far the most important is 
the first, because it cannot be doubted that the officer of the 
Board who has been appointed in the order does supercede 
temporarily the Poosaries who are the trustees, whether such 
officer be called Receiver, as the order styles him, or anything 
else. Bs 
The petition has been argued very ably and at length by 
both sides and I propose to deal with it primarily with refer- 
ence to the Act itself which after all must be the basis of the 
decision. This order admittedly professes to be passed under 
S. 18 0f the Act. 5. 18 runs thus:— 


_. “Subject to the provisions of this Act andof any scheme settled or 
deeméd to be a scheme settled under this Act, (1) the general superintendence 
of all religious. endowments within the territorial jurisdiction of a Board 
shall vest in such Board and (2) The Board may doall things which are 
reasonable and necessary to ensure that maths and temples are properly 
maintained and that all religious endowments are properly administered and 
duly appropriated. to the purposes for which they were founded or exist”. 


' Explanation. —“The general powers of superintendence of 
the Board shall include the power to pass such interim orders 
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as it deeins necessary in the interests of the proper maintenance 


of a math or temple or the administration of a religious 
. Endowment.” The explanation was added by Act IV of 
1930. With regard to the power of the Hindu Religious 
Endowments Board in the matter of trustees, Chapter V which 
deals with non-excepted temples, S. 53, gives to the Committee 
appointed by the Board power to suspend, remove or dismiss a 
trusteé of the temple for certain reasons enumerated there- 
under. In the case however of excepted temples, to which 
Chapter VI applies, that power is much narrower. Under S. 61, 
the Board (not the Committee) can call on the trustee for.a 
budget and for a statement of the actual receipts and disburse- 
ments of the previous year. Under S. 62 it can hold enquiry 
into a trustee’s conduct and under S. 63 in settling a scheme, 
the Board, if it considers it necessary, can associate ahy person 


or constitute any separate body for participating or assisting 
-in the administration of the endowments. There is no section: 


excepting S.73 which deals with the removal, suspension or 
dismissal of a trustee of an excepted temple. Under S. 73 the 
Board or. Committee having jurisdiction over any math or 
temple, or any person having interest in such temple or math, 
having obtained the consent of the Board may institute a suit 


in the Court to obtain a decree (a) appointing or removing the. 


trustee of a math or excepted temple (b) vesting any property 
in a trustee.” A faint argument was attempted by Mr. 
Venkataramana Rao for the Respondent that because S. 73 
says ‘may institute’, this is not the sole remedy and that the 
Board may exercise a power which he maintains is inherent in 
its power of management of suspending, appointing or dismis- 
sing a trustee. I am quite unable to agree with this conten- 
tion which was not very strenuously pressed. There is no 
object in saying that the Board may file a suit to.remove a 
trustee when it can by a mere executive order do it otherwise. 
Prima facie therefore the scheme of the Act seems clearly to 


negative the right which has been exercised in the present. 
order and as the matter falls to be decided under the Act it’ 


would require extraordinarily strong reasons to hold that the - 


Act does not mean what it obviously seems to say. Since 


however there has been a long and able discussion on both 


sides, independent of the express terms of the Act, I shall 
deal with some of these arguments. — a kt 
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It is argued out for the petitioner that only a Court can 
appoint a Receiver and that the Board has no power to appoint 
a Receiver, as was done in this case, to ascertain the income. 
Thé power of appointing a.-Receiver was originally confined to 
the Chancery Court in England. .Under the Civil Procedure 
Code of 1859 there were only particular cases in which the 
mofussil Courts could appoint Receivers. The Act of 1882 
gave the District Courts this power and it was not till the Act 
of 1908 that the power was extended ‘generally to other Courts. 
In England it was-only by the Judicature Act of 1925 that the 
Common Law Courts got this power (Vide Kerr on Receivers, 
page 81).° The provisions of the Civil Procedure Code are 
not in terms. made applicable to the proceedings of the Hindu 
Religious Endowments Board. (Vide Full Bench degision in 
Rajagopala Chettiar v. The H. R. E. Board, Madras and it is 
not contended that in this matter the Board or its President 
was acting as. Court. In-Gyanananda Asram v. Kristo 
Chandra Mukherji2, it was held that in a suit brought under 
Religious Endowments Act, a Civil Court has no power to 
appoint a Receiver or Manager of debutter properties except 
under. S. 5 of the same Act. A Civil Court has power under: 
that: section to appoint'a manager only: when there is a dispute 
as to the right-of succession. Their Lordships proceed to say 
that a person electing to proceed: under the. Religious Endow- 
ments Act can be.given only such special.relief as that special 
statute says it may. give, and if.he wishes for any relief beyond 
that he. should proceed under S. 539 of the Civil Procedure 
Code... It is suggested for the. respondent that Gyanananda 
Asram:n: Kristo Chandra Mukherji2 is. no longer good law 
because:the procedure to be applied in Gyanananda Asram v: 
Kristo Chandra Mukherji? if it is sought to. appoint a Receiver, 
i.e., to proceed under S. 539, Civil Procedure Code, is now 
taken away because the remedy under S..92 (2) which corre-. 
sponded toS. 539 has been taken away by. Act II of 1927.. 
Sitharama Chetti.v. Sir S. Subramania Aiyars is quoted. This: 
is a case of a temple falling under S. 3 of Act XX of 1863, that 
class of temple- which- corresponds now to non-excepted~ 
temples, whereas temples falling under 5. 40f Act KK of 1863 | 

correspond to the excepted ones. It. was a case where the Court; 
Kp A 335) IER 57 Mad. 271 apex (FB). 


(1901) 8C. W.N.4 
3. (1915) LER. 39 Mad. 700 at (724) £30-M.L:J. 29: ` 
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framed a-scheme under S. 92, Civil Procedure Code, and there 
is no doubt about the Civil Court’s power in framing a scheme 
under that section to appoint a Receiver Sitharama Chetty v. 
Sir S. Subramania Aiyar1, therefore does not establish ‘the 
power of the Board to appoint a Receiver, in the case of non- 
` excepted temples, still less in the case of excepted temples. T 
do not however wish to say anything about their power in the 
case of non-excepted temples, a matter which-dogs not arise in 
the present petition. As to the limited powers of even Courts: 
to appoint Receivers, reference has been’ made to Kanhaiya v. 
Kanhaiya Lal?, -where it, was held: f 

“Itis not competent to a Court, inthe course of the hearing of an appli- 
cation fora succession certificate, to entertain an application for the appoint” 
ment of a Receiver and in doing so it acts without jurisdiction, and suchan 
action can be set aside by the High Court sitting in revision, even though a 
final order actually appointing a Receiver had not yet been passed by the 
lower Court.” f 

In’ Assardas M paw v. Mt: Thakurbais it was 

held that the Court could not appoint a receiver -in-a’ 
proceeding for the removal of a trustee and the appointment: 
of-a new trustee-under the Trusts Act (S. 74). In the latter 
case-the ratio decidendi seems to be that the party has another- 


remedy but that is equally the case here with regard to suspen’ 
siön and-removal of trustees, for S. 73 a provas for- a a 


being filed for that purpose. 


T will note briefly some other general arguments PET on 


each side. The petitioner urges and it. is admitted, that the: 


powers. of superintendence- under S. 18 are taken almost 
verbatim, from the powers given.to- the Board - of Revenue, 
under Ss. 2 and 3, Regulation VII of 1817. The petitioner. 
argues that the powers given under S. 200f 1863, which repealed 
Regulation VII of 1817, are the same as were given by that 
Regulation and that S. 18 does not extend the powers granted 


under Ss. 2 and 3 of the Regulation VII of 1817. Under Act_ 
XX of 1863 the Board of Revenue surrendered all control.of : 
institutions falling-under S. 4 of that Act. In Ponduranga v: ' 
Nagappat it was held that even where the temple fell under ` 


S.3 of Act XX of 1863 the plaifitifis (the Temple Committee) © 
appointed under | that Acts ‘were > not entitled to be put in 


1, (1915) LL.R. 39 Mad. 700: MLJ. 22 2 (1924) LL.R. 46 All, 372. 
3. A.LR. 1927 Sind 237. "ra. ~ (1889) LL.R. 12 Mad. 366 at 369. 
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possession of the -property or to receive its income. At 
page 369 it is stated: 4 
“Tt must be borne in mind that acts of Public Officers done in the exer- 
cise of general supervision and control over trustees under Regulation VII 
of 1817 should be distinguished from the right to nominate a trustee or 
to confirm such nomination which alone is constituted as the test of the 
Committee’s jurisdiction. a 
In Sheik Davud Saibav. Hussain Saibal it was held that: 
“A temple committee appointed under Act XX of 1863 may appoint new 
trustees when there is no hereditary trustee to add to the existing trustees.” 
In Venkatachala Pillai v. The Taluk Board, S aidapet? it 
was held that though Regulation VII of 1817 and Act XX of 
1863 were applicable to endowments made after the Regulation 
as well as to prior endowments, the Board of Revenue had no 
power to ignore the rights of a person lawfully in office as 


- trustee and to appoint another person in his place without 


dismissing him. In this respect they said there is no difference 
between a-hereditary and a non-hereditary trustee who is 
equally entitled toa freehold office. In Seshadri Aiyangar v. 
Nataraja Aiyar3, it was held that even in the case of a temple 
falling under S. 3 of Act XX of 1863, the committee had no, 
power to suspend a trustee pending enquiry, though after a ` 
proper enquiry and for sufficient causes shown they had the 


-power of dismissal. In Ganapathi Aiyar v. Sri Vedavyasa. 


Alasinga Bhattar4 it was held that under S. 13 of the Madras 
Regulation VII of 1817, the Board of Revenue was competent 
to appoint hereditary trustees when such appointment did not 
interfere with any subsisting rights. In Sundararama-Sastri 
v. Ananthakrishna Naidus, it was held that though the temple ` 
committee had powers_of superintendence and control over 
temple trustees yet it must not interfere with the rights of the 
trustee which existed by virtue of the trust and also by virtue 
of the power of management: | 

“Any attempt by the rules to relegate a trustee to the position of a 
servant of the committee is ultra vires. The trustee has a freehold in his 
office and the property is vestedinhim. A temple committee is not entitled 


to the possession of the temple or its properties; it is the lawful trustee that 
is entitled to the possession thereof”. - 





1. (1893) LL.R. 17 Mad. 212: 4 M.LJ. 48. 

2, (1911) LL.R. 34 Mad. 375: 21 M.L.J. 305, 
a e 3. (1898) LL.R. 21 Mad. 179. 

4; (1906) LL.R. 29 Mad. 534: 16 M.L.J. 435. 
A 5, (3916) 5L.W. 672. 
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The difference between the powers of superintendence and Ramaswami. 


Poosari 
the power of management is brought out in the Chairman, v. 
Municipal Council of Rajamundry v. Susurla Venkateswarlui PEA 


Venkatachala Pillai v. Taluk Board, Saidapet?, leaves this H.R.E. 
exact point open, but it is there held that the Board of Boars: 
Revenue had no power to ignore the rights of a person law- 
fully in office as trustee and to appoint another person in his 
place without dismissing him. It is tnnecessary,to cite more 
cases to show that under Act XX of 1863 at least (and 
according to several of these decisions even under Regulation 
VII of 1817) the powers of the Board of Revenue even in 
the case of non-excepted temples were limited. In Zamorin 
of Calicut-v. Krishnan Nambudripads it was observed: 74, 


“that the policy of the Madras Hindu Religious Endowments Act as seen. 
from a comparison of Chapters IV, V and VI thercof is to place maths and 
excepted temples, in normal conditions, under much less “direct, and detailed. 
interference from the Religious Endowments Board in matters of internal 
management than ordinary temples”. A 


Mr. Venkataramana Rad argued that the power to frame 
a scheme is not a power -givén under Regulation VIT of 1817 
or Act XX of 1863. When Act XX of 1863 - repealed 
Regulation VII it also repealed S. 92, Civil Procedure Code, 
“the scheme section. Admittedly the Board has power to frame 
a scheme under S. 63 in the case of excepted temples. His 
argument proceeds that in order to frame a scheme they must: 
ascertain the income and the-only satisfactory way of ascer-> 
taining the income in the present case is.by appointing a- 
Receiver. He quotes Maxwell on the Interpretation” of 
Statutes, 7th Edn., page 304. S. 2 which rtins, ` De 


«where an Act confers jurisdiction, it impliedly also grants the power of - 
doing all such acts or employing such means as are essentially necessary to 
its execution.” 


He quotes two cases in Sapi of his contention that this 
will give the Board the power of appointing a Receiver for 
ascertaining the income of an excepted temple. The first is | 
Vaithinatha Aiyar v. Thiagaraja Aiyar4, But that case did 
not deal with the matter of a Receiver at all but merely held 
that the Court could go into the construction of the document 
to ascertain the income of the temple. The second case is 
Chotalal Lakhmiram v. M anohar Ganesh Tambekar. There, 


pe hE ee a ee 
(1907) LLR. 31 Mad. 11L. ~ 2 (3911) 21 M.L.J. 305, 
| (1930) LL.R. 54 Mad. 532. 4, (1919) 41 M.L.. 20, 
” 5. (1899) L.R, 26 L.A. 199: L.L.R, 24 Bom. 50 at 54 (P.C.). 
24 
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however it was a case of a suit praying that the defendant 
should be made accountable as trustee for the right disposal of 
the property acquired. The High Court directed the District 
Judge amongst other things (1) to take steps either by 
appointing a Receiver or otherwise in his discretion- for 
guarding the property of the temple, (2) to take an account of 
the property and of the receipts and disbursements of the 
temple, (3) tomake the requisite orders for recovering property 
appropriated by the shevaks and (4) to draw up a scheme for 
the future management of the temple and its funds. The 
Privy Council ‘on appeal held that the decree was right, no 
further directions being necessary, the first thing to be: done’ 
being to take an account of the trust property. This was an 
ordinary case of a Receiver appointed by a Court in a suit. For 
the same reason Veeraraghava Tathachariar v. Krishnaswami 
Thathachariar1 and Kuppuswami Mudaliar v. Subramaniyam 
Chettiar2, which are quoted are not in point. These cases deal 
with the power of a court to appoint a Receiver in a scheme 
suit. This differentiates them entirely from the present case. 
I think it is unnecessary to discuss’ the contention that the 
powers conferred on. the Committees under.S. 3 of Act XX of. 
1863 were less. than those which‘the Board of. Revenue had. 
under Ss. 2 and 3 of- Regulation VII of 1817 for it is quite 
clear, reading Ss. 11, 12 and 13 of the Regulation, the Board 
of Revenue had not the power of appointing or dismissing 
trustees in the case of vacancies where the nomination has not: 
previously. rested with the Government or Public Officer. - In. 
this connection Piramianayagam Pillai v. Ambalavatia Pandara- 


` sannadhi8 may be referred to where it was held: . 


“In a’suit by the templé committee for a declaration that the suif temple 
was subject to its control and should be managed by a trustee appointed by it 
the plaintiff committee must prove-that the right of appointing the trustees . 
was vestedinit. Merely showing that the Government Officials exercised 
supreme control over the management of the temple is not enough. In the 
absence of other evidence the fact that the Government have appointed trus- 
tees is insufficient to prove the right of appointment. A wrongful-assumption . 
by the Government. of the power to appoint a trustee is not sufficient to bring. ` 
the temple within S, 3 of Act XX of 1863.” p 


It is therefore really: immaterial, for the purpose of the. 
present enquiry to determine whether. the powers of the -com- 
mittee ener: Si 3- of Act XX. of 1863 were. more- limited. than 








1908 AML 638. 1921) 41 ME LJ. 545, 
« osy < Sge 1915) 2 L.W. 371 1. 
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those of the Board of Revenue under Ss. 2 and 3 of the 
Regulation and whether, as contended by Mr, Venkataramana 
Rao the explanation to S. 18of the Act was added in ćonse- 
quence of the remarks.made in Seshadri Aiyangar v. akan 
Aiyar1, where it was pointed out that:. | 
“the committee during the period of a trustee’s suspension had no right 
to assume the charge of the property and = provision is made in the Act for 
, ilie appointment of a temporary manager.” 

Nor do I propose to discuss the other cases quoted by i 
such as Whiruvengadath. . Aiyangar . v.- Ponnappiengar® 
Sitharama Chetti v. Sir S. Subramania Aiyars which deal with 
what we may now call non- es temples as they are not of 
any aid” in this matter. ' ; 

His, ultimate argument on. this- ‘point is that the powers 
conveyed under Regulation VII of 1817 are delegated powers 
belonging to the Sovereign (Vide Seshadri. Aiyangar. v. 
Nataraja Aiyar)4, quoting Privy Council decision in Rajah 
Muttu Ramalinga Sethupati. v. ‘Perianayagum Pillais where 


their Lordships say: 

' “It is evident that before the Regulation (VII of 1817) the British 
Government by virtue of its sovereign: power asserted, as the former rulers ‘of 
the country had done, the right to visit endowments of this kind and to 
prevent and redress abuses in their management, There can be little doubt 


that this superintending authority was exercised by the old rulers. . E It 


appears therefore to be highly probable that the ‘Sethupathis in the days of 
their power exercised control over the pagoda, not however.in virtue of any 
proprietary right of patronage bit as the rightful or de facto rulers of the 
district,” . 


and later on: 


r 


Tt is abundantly clear from this letter that long before Regulation VII : 


of 1817- the British Government not only assumed the power to superintend 
the heat ona of the property aul affairs of the pagodas throughout the 


j “This decision of the Privy Council is s'also;alluded iby 


Wallis, C: J., in Sitharama Chetti v. Sir S. Subramania Aiyars. 


Now it cannot be suggested that the.Regulation of 1817. 


did in ‘fact convey to the Board of Revenue the right of 
appointing or removing ‘trustees when their appointment had 
not hitherto rested with the Government or other Public 


Officer: - as Regulation is to Jest the. opposite ee The; 





= ax vari 
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ao “22° (1914) LER. 38 Mad. 1176: 28 ML. 200, ONG 


3, (1915) 1.L.R. 39 Mad. 700: 30 M.L.J. 29. 

4 (1898) LER, 21 Mad. 179 at 195, 

enact “5, (1874) LR. ELA ee ee ae 
6, (1915) T.L.R. 39 Mad..700‘at 505. "30 MLJ. 29. 
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respondent must therefore fall back on the position that the 
Act II of -1927 the present Act now confers on the Hindu 
Religious Endowments Board powers of the sovereign in respect 
of this matter which were not conferred either on the Board of 
Revenue by (Regulation VII of 1817) or on the temple 
committees appointed under the Act XX of 1863 when they 
take over the powers of the Board of Revenue or at least some 
of the powers This brings us back to the Act itself. But the 
Act, so far from conferring the power now claimed clearly 
lays down that the Board must file a suit to remove a trustee 
of an excepted temple. 

Therefore on the first point, which is the most important, 
I must hold that the order, sought to be quashed is ultra vires 
on the ground that the Hindu Religious Endowments Board 
had no such powers of interference with the trustees of 
excepted temples. The general principle that “ where an act 
confers jurisdiction it impliedly also grants the power of doing 
all such acts ‘or employing such means as are essentially 
necessary to its execution” cannot over-ride the more parti- 
cular provisions of the Act which defines the powers. Moreover 
in a case like the present although it may be said that no more 
satisfactory means of ascertaining the income can be devised 
than actually seizing the offerings at the time they are made 
yet it cannot. be said that the latter course is essentially 
necessary to ascertain the income. It can be ascertained by 
enquiry or evidence and by exercising the power of the Board 
under S. 61 (b) of the Act. It has been pointed out for the 
petitioner that the powers of the Charity Commissioner in 
England under the Charitable Trust Act of 1860 to appoint a: 
Receiver are specially given to them in exercise of the powers 
of the Court of Chancery. As I agree with the petitioner in 
his main contention. I shall deal very briefly with the other 
objections raised to the order. 

. With regard to the objection raised under Ss. 9 and 11 of 
the Act, I think the-contention for the respondent that the 
properties are prima facie temple properties and that it is for 
the trustees to prove any rights they have in them is correct. 
Vide Ganapathy Aiyar’s Hindu and Muhamaddan Endow- 
ments, pages 104 and 105 and Rambrahma Chatterjee v. Kedar 
Nath Banerjee}, 


© 1. (1922) 36 CLL. J. 478 at 483, 
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The objection that the order is that of the President and 
not of the Board of Commissioners is met by G. O. No. 352, 
page 333, Local and Municipal, dated 27th January, 1927, in 
which it is said: 
«The Commissioner may exercise in respect of his division all or any 
powers conferred on the Board.” 
This objection therefore also fails in my opinion. 


As regards the order being ex parte the sreason can be 
explained by a reference to the connected proceedings which 
shows that the matter was urgent. The argument that the 
Board cannot review its own proceedings is without founda- 
tion, and is in fact contradictory to the other argument used 
against its appointing a Receiver that the Board is not a Court. 
Even a Court can in certain circumstances review its own 
order. There is nothing to prevent the Hindu Religious 
Endowments Board from doing so. If the petitioner had asked 
thé Board and it had refused to do so there might be some 
justification for saying that the procedure was opposed to 
natural justice but as there isno such allegation, I do not think 
that there is any substance in this objection. In re H’s estatet 
we find the Court of Chancery appointing a Receiver before 
service of the writ is an action in bankruptcy. The application 
for the appointment of a Receiver was granted, the plaintiffs 
undertaking that the Receiver appointed should give ordinary 
security within 10 days and that they would accept any notice 
of an application to discharge the otder and also to inform the 
defendants of the latter undertaking. oe 

1 have dealt with the various grounds in which this oe 
is asked to exercise its power and have found the first ground 
yhade out. The question remains’ whether this is a case in 
which this Court should do so. Kuntaraswami Mudali v. Munt: 
rathna Mudali2 and In re Nataraja Aiyar3 are quoted by the 
respondent to show that the exercise of this power is optional, 
but in Short and Mellor (Crown Practice, page 48 ) it is said: 


«It was formerly held thata writ of certiorari would not be granted 
ex debito justitiae but that it was in the discretion of the Court; but in Reg 
v. JJ, Surrey? it was held that to a party aggrieved ought ,to be granted ex 
debito jusiitiae, but that to an applicant who only comes forward as one of 
Naga SS A Na aR a al a TT 

1. (1875) 1 Ch. Dn, 276, 
2, (1932) LL.R. 55 Mad. 942 at 944: 63 M. L. J. 282. 
3. (1912) LL.R. 36 Mad. 72 at 87: 23 M. L. u 393. 
' 4. (1870) L.R. 5 Q. B. 466. : 
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the public, the Court ought to exercise its discretion and that the writ:is not, 
on any grounds, a writ ‘of course.” 


“It appears no doubt that the last Friday of Adi (10th of 

August, 1934) of which the collections were to be made by the 
Receiver is already past by the date of this order. But the 
money collected is presumably still in the bank .and if it has 
been collected by one who is not authorised to do so, I think it 
should be handed back to the Trustees of course on obtaining 
a récéipt for fhe same. Even if no actual relief is possible the 
matter is one of such importance, and the order is a serious 
infringement of the. rights of the trustees that I consider this 
a proper case in which this Court should exercise its right of 
certiorari. The. order being in excess of the jurisdiction of the 
Board must be set aside. The petition is therefore allowed 
with costs. j 
As to the amount of costs to be spoken to tomorrow. 
This case having been set down to be spoken to this day 
as regards the amount of costs.of this petition in the presence 
of Mr. K. Rajah Aiyar and Mr. A. Nagaswami Aiyar, 
advocates for the Petitioner and of the Government pleader on 
behalf of the first respondent and Mr. M.S. Ratnasabhapathi 
Mudaliar, advocate for the second respondent, the Court made 
the following ORDER: R. 46 of the Appellate. Side Rules gives 
this Court.power to fix a BENG fees than mon ordinarily.be 
admissible. — < 


Such fees have been fixed in Mahomed Asan Maracair v. 
Bijli Sahib Bahadur and Sankaranarayana Pillai v. Ahmed 
Miran Sahibe. 

There also appears to be some doubt whether if the fee is 
left to the taxing Officer he Gan give one exceeding Rs. 50 


‘inder R. 48. I therefore fix a fee of Rs. 200 in the case, costs 


being payable by the first Respondent (Hindu Religious 
Endowments Board, Madras). 


K. C. c : Petition allowed. 





1, (1933) 66 M. L. J. 367 2. (1934) 66 M.L. J. 601, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS; 


PRESENT :—Si1r Horace OWEN COMPTON, ‘BEASLEY, Ki; 
Chief Justice AND MR. JUSTICE KING: 


Alapati Nagamma : -> Appa (Respondent 
4 a. pn, 
v. 
Alêpati Venkataramayyaz and others. Responden is (A ppellanis- 
- Defendants). 


~. Transfer of Property Act (XXVII of. 126), Ss. 3 (2)—Definition of 
«Attested” governéd by S.3 (52) of General Clauses Act (X of 1897). `, 

A marksman can be validly accepted as an attestor toa document of gift. 
There is nothing in the context which would prevent the words ‘signed the 
instrument’ in S, 3 (2), Transfer of Property Act (XXVII of 1926) being 
takèn to be governed by the dénnition of oes in the General Clauses ‘Act 
(X of 1897). : 

The Legislature in S.3 (2) of Transfer of Property Act deemed it neces- 
sary to set out all the four alternative in precise -language- because the act of 
execution by the executant is so important and the physical acts to which the 
attestors may have to testify are so important. On the other hand, no such 
inipottance appears to be attached to the act of the attestors, provided only it 
is done in the presence of the executant. Whether they sign the document 
themselves or affix their marks to it, the mere presence of their names on the 
document will be sufficient prima facie evidence to show who the attestors 
are. The really essential part of the definition is that the attestors should be 
present and be assured by what they themselves see or by what the executant 
acknowledges before them that he has actually executed the document, 

‘Fernandez v. Alves, (1879) I.L.R. 3 Bom. 382; Nitye Gopal Sirkar v, 
Nagendranath Mitter Mozumdar, (1885) I.L.R. 11 Cal. 429 and Ammayee v, 
Yalumalai, (1892) L.L.R.15 Mad. 261, referred to, . AE 


Appeal under Cl. 15 of the Letters Patent against the 


judgment of the Hon’ble Mr. Justice Curgenven, dated 28th 


August, , 1931, and passed in S. A. No. 773 of 1930, preferred 
to the High Court against the decree of the District Court of 
Guntur in A. S. No. 265 of 1928, preferred against the decree 
of the Court of the District Munsif of Guntur i in O. S. No. 364 
of 1924. 

P. Satyanarayana Rao for V. Pattabhirama Sastri, 
K. K. Gangadhara Aiyar and S. Venugopala Rao for appellants. 

B. T. M. Raghavachariar for respondents. 

The judgment of the Court was delivered by 

The Chief Justice-—The plaintiff filed the suit under appeal 
to recover possession of a house to which she claimed to be 
entitled under a gift deed executed by the second defendant 





*L. P. A. No.98 of 1931. - ` 30th August, 1934. 


“ 


Nagamma 


v. 
Venkata- 
ramayya. 


Beasley, C.J, 


Nagamma 
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ramayya., 


Beasley, CJ. 
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the mother of the plaintiff’s late husband Subbayya in favour 
of Subbayya and the plaintiff jointly. The suit was contested 
upon various grounds, the only one with which we are here 
concerned being that the gift deed was not validly attested. 
The gift deed purports to have been attested by five persons, 
two of whom have signed their names and three have made 
their: marks. On behalf of the plaintiff it was contended that 
the writer ofthe document and the Sub-Registrar who regis- 
tered it were attestors also. Only one of the two signatories 
could be traced and he was P. W. 7. The District Judge found 
that he attested the document and it must therefore be accepted 
that the gift deed was attested by at least one attestor. The 
District Judge has further found that one of the marksmen 
(P. W. 8) did attest as a marksman but it was contended in 
the District Court that a marksman cannot in law validly attest 
a document of this kind. The learned District Judge ruled 
against that contention but Curgenven, J., in Second Appeal 
took the contrary view and held therefore that P. W. 8 did 
not validly attest the gift deed. It was conceded in argument 
here and by Curgenven, J., that before the Transfer of Property 
Act (XXVII of 1926) definition Cl. 3 it was beyond doubt 
that a marksman could be accepted as an attestor but it was 
argued by the respondents that the Act of 1926 in introducing 
a definition has altered the law in this respect. S. 3 of the . 
Transfer of Property Act defines “ attested ” as follows :— 

“ie Attested in’ relation to an instrument means and shall be deemed 
always to have-meant attested by two or more witnesses each of whom has 
seen the executant sign or afhx his mark to the instrument, or has seen some 
other person sign | the instrument in the presence and by the direction of the 
executant, of has Teceived from the executant a personal acknowledgment of 
his signature or mark or of the signature of such other person, and each of 
whom has signed the instrument in the presence of the executant,” 

On behalf of the respondents it is contended that the 
word “ sign ” which is the act o be performed by the attesting 
witness means “actually sign’ *, that is to say, by the writing 
of the attestor’s signature. Gerdes is laid upon the acts to be 
done by the executant which are stated in the earlier portion 
of this definition. The executant may sign’ the instrument or 
affix his mark to it or may direct some other person to sign the 
instrument in his presence or may give a personal acknowledg- 
ment of his signature or mark or the signature of the person 
who “has signed at his direction to the attestors. It is ar gued 
that none of the before-mentioned alternatives are given to the 
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attesting witness whose only act is to affix his signature to. the 
instrument in the presence .of. the executant and that the 


distinction between the acts of the executant and the attesting. 


witness is clearly shown by the use of the one word “ sign ” 

relation to the Act of the latter. It is conceded-that the Act of 
1926 is retrospective; and if the respondent’s contention is 
sound, the result is that all such instruments as have. been 
previously attested by marksman have become invalidly attested 
although clearly they were validly attested previous to the Act 
of 1926—a very startling result which the appellant argues 
cannot have been intended by the legislature. As Curgenven, J., 
points out in his judgment there is no case-law directly in 
point although a decision to us, namely, Ram Charan v. 
Bhairon1, which is the only reported decision since the passing 
of the Act of 1926 on the point of attestation does bear upon 
this question, because it was there held that a signature made 
by some other person at the request of an attesting witness 
and on his behalf is a valid attestation by the attesting witness: 
This case was not, however, referred to in the second appellate 
Court. The definition of attestation in S. 3 of the Transfer 


of Property Act of 1926 is the same as that in the Indian ` 


Succession Act (Act X of 1865) and it has been held in 
Fernandez v. Alves? and Nitye Gopal Sircar v. Nagendranath 
Mitter Mozumdar’ that a marksman cannot validly attest a 
will. In both these cases, R. 3 inS. 50 of the Indian Succession 
Act (X of 1865) was considered although in the latter case it 
was conceded in the judgment that this view may certainly 
lead in some cases in India to a good deal of inconvenience 
and in some instances the due execution of a will may be im- 
practicable. From these decisions it is.contended by the respon- 
dents that by taking R. 3 in S. 50 of the Succession Act. and 
introducing that rule word for word into S. 3 of the Transfer 
of Property Act of. 1926 non-testamentary documents have 


now been put on the same footing as wills. There is no doubt - 


much force in this contention but a good deal of its force is 
lost because the two before mentioned decisions have not been 
followed by the Madras High Court and on the contrary their 
correctness is quoted in Ammayee v. Yalumalai4 where it was 
held that if the attesting witnesses affix their initials at-the 


1. (1930 I.L. R, 53 All 1. 2. (1879 LL R. 3 B 
D (1885) I. L. F Rl k Cal. 429 at ast, ies 
: £ (1892) I. L. R, 15 Mad. 261, 
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time of witnessing the execution of a will, it is sufficient 
compliance with the terms of S. 50 of the Indian Succession 
Act. Fernandes v. Alvesi and Nitye Gopal Sircar v. Nagendra- 
naih Mitter Mozumdar2 are dealt with in the judgment at 
page 263 where it is stated that according to the English law 
it is sufficient if the attesting witnesses affix either their marks 
or their initial but that it was contended that the Indian 
Succession Act, S. 50, “by providing that the testator shall 
sign or shall affix his mark to the will” and that the attesting 
witnesses “ must sign the will” makes a distinction between 
the testator and attesting witnesses and precludes the latter 
from merely putting marks or initials in attesting the will and 
in support of this contention, Fernandez v. Alvesi and Nitye 
Gopal Sircar v. Nagendranath Mitter Mozumdar® are quoted. 
In these cases it was held that :— | 
“Jt was not sufficient for the attesting witnesses to put their marks to the 
will. We wisk not to be understood as agreeing with these decisions, It 
seems to us open to argument that the principle of the English decisions as to 
what is a sufficient “subscribing” within the meaning of the English Act’ 
applies equally. as to what is a sufficient “signing” by an attesting witness 
within the meaning of the Indian Act.” 

This of course was not a decision upon the point, the 
observations being merely obiter but nevertheless it cannot be 
said that the Madras view is in agreement with that of Bombay 
and Calcutta. The English law is quite clear upon this point. 
In Halsbury’s Law of England, Vol. 28, page 553, Art. 1098, 
it is stated: 

“To make a valid subscription, a witness must either write his name or 


-make some mark intended to represent his name. A will may be subscribed 


by marks even though the witnesses are capable of writing.” 

And Harrison v. Harrison’ is referred to as an authority 
for this statement. In Jarman on Wills, Vol. 1, 7th Edn., at 
p. 103, it is stated that: 

«A mark has been decided to bea sufficient subscription but it is never 
advisable, where it can be avoided, (and, now that the art of writing is so 
common, seldom necessary), to employ marksman as witnesses.” 

In England, therefore, where people are far more literate 
than in India, the mark of a marksman is a sufficient attestation 
to a will. It is difficult to see any sufficient reason for the 
application of a stricter rule in India where the large majority 


1. (1879) I. L. R. 3 Bom. 382. 2. (1885) I.L. R, 11 Cal, 429, 
3, (1803) 8 Ves. Jun. 184: 32 E.R, 324, < 
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of people are illiterate. It has further to be observed that 
both Fernandez v. Alves! and Nitye Gopal Sircar v. Negendra- 
nath Mitter Mozumdar® were decided before the General 
Clauses Act of 1897 was enacted. That provides in S. 3 (52) 
that: 


‘sign’ with its grammatical variations and cognate expressions shall, 
with reference to a person who is unable to write his name, include, “mark” 
with its grammatical variations and cognate expressions.” 


And S. 4 (2), makes the definition applicabfe to all Acts 
passed after the 14th January, 1887, unless there is anything 
repugnant in the subject or context. S. 3 (52) could not apply 
to the Succession Act of 1865 which was of very restricted 
applicability but does in our view apply to the Transfer of 
Property, Act of 1926. What we have now to consider, there- 
fore, is whether there is anything repugnant in the context of 

‘the Transfer of Property Act of 1926 to the definition in S. 3 
(52) of the General Clauses Act of 1897. At first sight it 
might appear that such repugnancy exists as it might well be 
argued that if the Legislature had in view the definition of 
‘sign’ in the General Clauses Act it was unnecessary to mention 
any affixing of his mark by the executant. But in our view 
the act of execution by the executant is so important and the 
physical acts to which the attestors may have to testify are so 
important that the Legislature deemed it necessary to set out 
all the four alternatives in precise language. On the other 
hand, no such importance appears to us to be attached to the 
act of the attestors provided only itis done in the presence of 
the executant. Whether they sign the document themselves or 
affix their mark to it the mere presence of their names on the 
document will be sufficient prima facie evidence to show who 
the attestors are. The really essential part of the definition is 
that the attestors should be present and be assured by what 
they themselves see or by what the executant acknowledges 
before them that the executant has actually executed the docu- 
ment. On a careful analysis we accordingly see nothing in 
the context which would prevent the words “signed the 
instrument” being taken to be governed by the definition of 
“sign” in the General Clauses Act. As we have stated earlier, 
the construction put upon S. 3 of the Transfer of Property 
‘Act of 1926, if correct, makes all instruments which it is 
beyond question were validly attested by marksmen now invalid 
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and unless it is certain that the section intended to draw this 
marked distinction and bring about such an unfortunate result, 
it seems to us that it would be unreasonable to place that cons- 
truction upon it. f 

The second point raised in the appeal is concerned with 
the signature of the Sub-Registrar on the back of the document. 
In view of the conclusion which we have just stated which 
estabilishes the validity of the gift deed, it is unnecessary to 
consider this at any length. We need only say that we agree 
with Curgenven, J.,.when he says that evidence is certainly 
necessary to establish the fact that the Sub-Registrar signed 
the document in the presence of the executant. It is impossible 
to presume that he did this as he is under no legal obligation 
to do it. All hehas to do is to. certify that the executant was 
properly identified and acknowledged execution before him 
and this he may quite properly do at a time when the executant 
has left his office. In the present case admittedly there is no 
evidence that the Sub-Registrar signed in the presence of the 
executant. He therefore cannot he held to be a valid attestor. 
But as we have now found that both P.W. 7 and P.W. 8 are 
valid attestors this appeal must be allowed with costs here and 
in second appeal and the decree of the District Judge restored. 


K. C. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATASUBBA Rao. 


Kordatu Gurayya .. Petitioner* (Plaintif) 
v. 
Vuppalapati Sathiraju . +. Respondent (Defendant). 


. Provincial Small Cause Courts Act (IX of 1887), Sch. II, Ari. 31—Suitt 
by a landlord against tenant continuing in occupation of a land beyond period 
of lease against landlord's will—Suit for damages for use and occupation— 


Amount claimed equal to profits from the land—The .suit whether one for 


mesne profits or for damages—Whether within cognizance of the Small 
Cause Court, 


Where a person alleged that the defendant took his land on lease.for one 
year, but on expiry of the period he continued to be in possession for another 
year refusing to surrender it in spite of demands and that therefore the plain- 
tiff would be entitled for Rs. 170 as ‘damages for use and occupation’, that 
amount being a year’s rent as provided in the lease deed, and the question was 
whether ‘the suit was excluded from the jurisdiction of the Small Cause 
Court by Art. 31, Sch, II of the Provincial Smal! Cause Courts Act. 








* C, R. P. No. 187 of 1932, 5 | 12th.Octoher, 1934. 
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Held, that this was nota suit excepted from the cognizance of the Small 
Cause Courts by Art, 31, Sch. II of the Act. As the tenant continued in 
possession against the landlord’s will, his liability was in ex delicto and he 
was liable as fora tort and therefore the suit became one for damages, even 
though the measure of damages happened in this case to be the mésne profits 
from the land, because it did not follow, the two amounts having been 
identical, that a suit for mesne profits would be identical in law with a suit 
for damages for trespass. ; 


Vira Pillai v. Rangaswami Pillai, (1898) LL.R. 22 Mad. 149, followed. ` 


Ramaswami Reddi v. Authi Lakshmi Ammal, (1910) IL.R. 34 Mad. 502 
and Kunjo Behary Singh v. Madhub Chundra Ghose, (1896) I.L.R. 23 Cal, 884 
(E.B.), referred to. 


Savarimuthu v. Aithurisu Rowthar, (1901) I.L.R. 25 Mad. 103: 11 M LJ. 
428 (F.B.), explained, 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Rajahmundry, dated the 9th day of September, hee 
in S. C. S. No. 579 of 1930. 

G. Lakshmanna and G. Chandrasekara Sastri for selene 

Ch. Raghava Rao for respondent. | 

The Court delivered the following 

Jupement.—The suit was filed as one of a small cause 
nature and the learned Subordinate Judge, holding that’ the 
Small Cause Court had no jurisdiction, returned the plaint for 
presentation to the proper Court. The correctness of that order 
is questioned before me. 


The allegations in the plaint are, that the defendant took 


the land on lease for one year, that on the expiry of the period 
he continued to be in possession for another year, refusing to 
surrender it in spite of demands and that the plaintiff is 
therefore entitled to Rs. 170 as “ damages for use and occùpa-~ 
tion”, that amount being a year’s rent as provided by, the lease 
deed. The short question is, whether the suit is excluded from 
the jurisdiction of the Small Cause Court by Art. 31, Sch. II 
of the Provincial Small Cause k ourts Act. That Article reads 
thus : 

«Any other suit for an account, including a suit by a mortgagor, after 
the mortgage has been satisfied to recover surplus collection received by the 


mortgagee, and a suit for the profits of immoveable property belonging to the 
plaintiff which have been wrongfully received by the defendant.” 


The view of the lower Court is supported on the ground 
that the present claim. is in-essence-one for “the profits of 
immoveable property” and that being. so, the suit falls within 
the Article. On the allegations in the plaint, the defendant’s 
possession is wrongful and he can be turned out as a trespasser. 
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There is nothing to prevent a landlord from claiming damages 
from a trespasser in possession. There isa distinction between 
a tenant continuing in possession after determination of the 
lease, without the landlord’s consent and a tenant doing so 
with the landlord’s consent. Under S. 116 of the Transfer of 
Property Act, the latter class of tenant. is called a tenant 
“holding over”, but the former, who in the language of the 
English law is known asa tenant “ by sufferance ”, is no better 
than a mere trespasser and can be turned out at any time 
without any notice to quit. In the case of a tenant holding 
over, the relationship of lessor and lessee subsists, but where, 


` as in the present case, the tenant continues in possession against 


the landlord’s will, his liability is ex delicto and he is liable as 
for a tort Karookhar v. Nauboo Singhi. In Vira Pillai v. 
Rangaswami Pillai? it was held on similar facts that the suit was 
cognizable by a Court of Small Causes. I am unable to accept 
the contention that this decision must be treated as having 
been overruled. There is no doubt a conflict of judicial opinion 
as regards the true nature of a suit for mesne profits. Is 
every suit for mesne profits exempted under Art. 31 or only 
such suits as involve the taking of accounts? While dealing 
with this question, the referring Judges in Savarimuthu v. 
Aithurusu Rowthar8 express dissent from Subba Rao v. Sita- 
ramayyat and Seshagiri Aiyar v. Marakathammals where the 
opinion of the majority of the Judges in the Full Bench case 
of the Calcutta High Court in Kunjo Behary Singh v. Madhub 
Chundra Ghose6 was adopted and followed, in other words, 
the referring Bench was disposed to agree with the view taken 
by the differing Judges in the Calcutta case. But dissent is 
nowhere éxpressed by the referring Judges from Vira Pillai 
v. Rangaswamt Pillai? which, as I have mentioned above, is 
practically a case on all fours; indeed, on the contrary, they 
refer to Art. 39 of the Limitation Act, which stands in contrast 
with Art. 109 and, as the following passage in their judgment 
shows, recognise the difference between suits for the profits of 
immoveable property and suits for damages for trespass: 


«We may in conclusion point out that suits of the character described in 
Art. 39 of the Limitation Act for compensation or damages for trespass on 
ea RE et naam naman 

1, (1875) 24 W. R. 380 (2). 2. (1898) I. L. R. 22 Mad. 149, ` 

3. (1901) LL.R. 25 Mad. 103: 11 M.L.J. 428 (E.B). 
4, (1900) LL.R. 24 Mad, 118: 11 M.L.J. 26. 
5. (1898) LL.R.22 Mad, 196. 6. (1896) I.L.R. 23 Cal, 884 (FB). 
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immoveable property are not excepted from the cognizance of Courts of 
Small Causes (see Annamalai v. Subramanyan, Lingaya Ayyavaru v, Subra- 
manyam and Lingayya Ayyavaram v. Mallikarjuna Ayyavaru reported in 
the foot-note to the decision of this Court in Seshagiri Aiyar, J., Miraka; 
thammal above referred to).” 


When the case came up before the Full Badi they made 
no reference to the cases from which the referring Judges 
differed; it is, however, said that it must be taken that by 
implication the Full Bench adopted the view of fhe referring 
Bench. Be that as it may, the point I wish to make is, that 
even the referring Judges, far from throwing any doubt upon 
Vira Pillai v. Rangaswami Pillaii, expressly approve, as the 
passage quoted above shows, of the principle underlying that 
decision. Again in Ramasami Reddi v. Authi Lakshmi 
Ammal? the learned Judges held that a claim for mesne profits, 
when the plaintiff has been ousted from possession, is essen- 
tially one for damages. The difficulty seems to arise from the 
fact, that in most cases, the measure of the damages is the 
amount or the profits which the wrongdoer actually received; 
or might with due diligence have received, from the property; 
but because mesne profits often happen to be the measure in an 
action for damages, it does not follow that a suit for mesne 
profits is identical in law witha suit for damages for trespass. 
This distinction is clearly brought out in the judgment of 
Petharam, C.J., in Kunjo Behary Singh v. Madhub Chundra 
Ghose’, already mentioned and is also adverted to in Ramaswami 
Reddi v. Authi Lakshmi Ammal? cited above. Cases may be 
easily conceived where payment of mesne profits cannot be an 
adequate compensation; for example, if the owner of a 
premises enjoying from its situation special advantages, 
intimates to his tenant that he requires the property for his 
own trade but the latter wrongly continues in possession and 
thus deprives the owner of the profits of his trade, in such a 
case, mere mesne profits would hardly be an adequate measure 
of the damages to which the landlord would be entitled. 
Wallace, J., in VY: alliya v. Satyanarayana4 far from dissenting, 
as has been suggested in the argument from Vira Pillai v. 
Rangaswami Pillai, impliedly affirms and approves of it. 








1, (1898) LL.R, 22 Mad. 149. ` 2 (1910) LL.R. 34 Mad, 502, 
3, (1896) LL.R. 23 Cal. 884 (F. B.). 
4. ALR. 1932 Mad, 554, 
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The view of the lower Court is therefore, in my opinion, 
wrong. In the result, the Civil Revision Petition’ is allowed, 
the lower Court’s order is set aside and the learned Judge is 
directed to receive the plaint and proceed with the- suit. 
Costs throughout will abide the result. 


ean oe OF —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present — SIR Horace Owen COMPTON BEASLEY, Kt., 
Chief Justice AnD Mr. Justice KING. 
The President of the Board of Com- 
- missioners. for. Hindu, ‘Religious ~~ 
Endowments, Madras .. Appellant® in ~ both 
e PH ooo | (Petitioner in, both R. 
ee E.P. Nos. 1 and 2 ‘of: 
1931, District Court, 
` South Kanara) AB 
A . b y 
The “Shirur Mutt - s its trustee, 
- Lakshmindra Thirthaswamiar .. ih in A.4.0. 
: eS et a 3. pes No. 359 of 1934 (Respon- 
dent in R.E.P. No. 1 of 
‘ 1931, District Court, 
~- South Kanara). s 
Madras Hindu Religious Endowments Act-(II of 1927), S. 70 (2)--En- 
dowments Board demanding payment of contributions- from Religious En- 


dowments—Arrears in payment—A pplication to District Court—Limitation. 
—Art. 182 of the Limitation Act (IX of 1908) applicable, 

“In May 1930 the Board made a demand under S. 70 of the Madras Hindu 
Religious-Endowments Act upon - the respondent the ‘trustee of some mutts 
for contributions for several years. The:contributions not having been paid, 
in due course the Board applied in November, 1930 under S, 70 (2) to the 
District Judge to recover the amount of contribution. 

‘ The“applications were allowed in so far as the period subsequent to 30th 
June, 1926 was concerned but the demands of the two faslis ending with the 
date were held to be barred by limitation, 

Held, that Art. 182 of the Limitation Act applied to the case and Heri: 
the application of the Board could not have been made until three months 
had elapsed from the date of the Boards demand (that is until August 1930) 
when the money became payable under- the notification and having been made 

in November 1930 were clearly in time. n 

Chaitram Sagormull v, Hardi varimall & Co., (1927) 31 c W.N. 1097 and 
Lakshmindra Thirthaswamiar v. Hindu Religious Endowments Board, 
Madras, 1.L.R. 56 Mad. 712, relied on by way.of analogy.. 





*A. A, Q. Nos. 359 and 360 of 1931. < .. , Bth November, 1934, 
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Held also, on the analogy of principles laid down in Lakshmindra Tirta 
Swamiar v, President of the Board of Commissioners for the Hindu Religi- 
ous Endowments, Madras, I.L.R. 56 Mad. 712, the District Judge would be in 
the same position as any other executing Court, and would be precluded 
from deciding whether the demand was right or wrong. 

Appeals against the order of the District Court of South 
Kanara, dated 28th February, 1931 and passed respectively in 
R. E. P. No. 1 and 11 of 1931. 

K. Subba Rao for P. Venkataramana Rao for appellant. 


B. Sitarama Rao and K. Srinivasa Rao for respondents.. 


The judgment of the Court was delivered by 

King, J.—The appellants in these appeals is the President 
of the Board of Commissioners for Hindu Religious Endow- 
ments, Madras. In May 1930 the Board made a demand under 
S. 70 of the Madras Hindu Religious Endowments Act upon 
the Respondent the trustee of two Mutts in Udipi, for contri- 
butions for several years beginning with the fasli ending with 
30th June, 1925. The contributions were not paid, and in due 
course the Board applied (November, 1930) under S. 70 (2) 
to the learned District Judge of South Kanara to recover the 
amount of the contributions. The Board’s applications were 
allowed in so far as the period subsequent to 30th June, 1926 
was concerned but the demands for the two faslis ending with 
that date were held to be barred by limitation. Against this 
part of the District Judge’s order the Board has appealed. 


The clause in S. 70 (2) of the Act which regulates the 
‘Courts proceedings is the following :— 


“The Court shall, on the application of the President of the Board 
recover the amount as if a decree had been passed for the amount by the 
Court against the religious Endowment concerned.” | 


Now it is contended for the appellant that such an appli- 
cation is governed by Art. 182 of the Limitation Act. For this 
position there is no direct authority, but we think the appellant 
is entitled to rely upon the ruling reported in re Belvedere Jute 
Mills, Lid. (Chaitram Sagor Mull v. Hardwari Mull & Co.)1 
In that case the article of the Limitation Act applicable to the 
enforcing of an award under S, 15 of the Indian Arbitration 
Act was being considered, and it was held that Art. 182 applied. 
The words of S. 15 are quoted in the head note ‘shall be enforce- 
able as if it were a decree of that Court’ and it will be seen 





1. (1927) 31. C.W.N. 1097, 
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that these words are precisely similar in significance to the 
words in 5. 70 (2) of the present Act ‘The Court shall recover 
the amount as if a decree had been passed’. This position also 
receives support, though the question of limitation did not there 
arise, from the ruling of a Bench of the Madras High Court 
reported in Lakshmindra Tirta Swamiyar v. President of the 
Board of Commissioners for the Hindu Religious Endowments, 
Madrast. It was there held that an appeal lay under S. 47, 
Civil Procedure Code from an order of the Court passed under 
S. 70 (2) of the Act as the words ‘as if a decree had been 
passed’ attract to the order the whole procedure in execution 
and with it ‘the right of appeal’. No ruling to any effect 
contrary to these authorities has been brought to our notice, 
and we accordingly hold that Art. 182 applies to the present 
cases. That being so, the applications of the Board could not 
have been made until three months had elapsed from the date 
of the Board’s demand (i.e., until August 1930) and being 
made in November 1930 were clearly in time. 

“The only question which remains is whether the District 
Judge even if he had held the.applications to be in time could 
yet have examined the demand of the Board on its merits and 
come to the conclusion that no demand should be made for 
more than three years’ arrears of contribution. We do not 
think the District Judge would have this power. On the princi- 
ples laid down in Lakshmindra Tirta Swamiyar v. President 
of the Board of Commissioners for the Hindu Religious 
Endowments, Madras,1 we think the District Judge would be in 
the same position as any other executing Court and would be 
precluded from deciding whether the demand was right or 
wrong, just as in execution it is forbidden to the executing 


Court to go behind the plain words of adecree. On this point 


too, there is clear authority derived from the construction of 
the terms of a similar section in another Act. In S. 42 (5), 
of the Co-operative Societies Act it is provided that ‘orders 
made under this section shall, on application, be enforced as 
follows’ (a) when made by a liquidator, by any Civil Court 
having local jurisdiction in the same manner as a decree of 
such Court. Mathura Prasad v. Sheobalak Ram? deals with an 
instance of such a liquidator’s order and it was held that the 
KEN pees a = aa Men et ea Ah 
eae, “1, (1932) IL.R. 56 Mad, 712: 65 M:L.J. 364: ` 
2, (1917) LL.R. 40 AU, 89, 
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Court could not consider whether that order was right or 
wrong but was bound to enforce it. 

We are therefore of opinion that the present order of the 
learned District Judge in so far as it is appealed against cannot 
be supported in any manner and must be set aside and the 
Board’s applications restored to file, and disposed of according 
tolaw. We are not unmindful of the possible injustice which 
might result from this interpretation of S. 70 (2), as the 
learned District Judge has pointed out in para. 6 of his order, 
but that is a matter which can be remedied only by the 
Legislature and not by the Courts. The appeals are thus 
allowed with costs throughout of one appeal. 


KC. Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR OWEN Compton Beasuey, Kt., Chief 
Justice. 


D. S. Kanniah Chetty and Co. .. Petitioner* (Respondent- 


Defendant) 
v. 
Pulipati Subba Rao .» Respondent (Petitioner- 
Plaintiff). 


Practice—-Costs—Travelling expenses and Subsistence allowance—Power 
of Court to order in favour of party to suit—Civil Procedure Code (V of 
1908), O. 21, R. 16. 


The Court has no power under the Code of Civil Procedure to order by 
way of costs travelling expenses and subsistence allowance to a party who 
has given evidence in support of his own case. 


Need for modifying the law by framing rules pointed out. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the District Munsif 
of Bezwada, dated the 12th day of October, 1931 and made in 
C. M. P. No. 724 of 1931 in Small Cause Suit No. 614 of 
1929. 

A.V. Seshayya and S. Rangachari for petitioner. 

V. Subramanyam and V. Satyanarayana for respondent. 

The Court delivered the following 

JupcmMENntT.—The question in this case is whether the 
District Munsif should have ordered the travelling expenses of 
the petitioner and a subsistence allowance, the petitioner having 
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been the successful defendant in the suit in the sense that he 
was a partner in the firm sued. Being a partner in the firm, 
he may be taken to be a party to the suit. He gave evidence 
in support of the defendants’ case. He resides in Madras 
where the partnership to which he belongs carries on business. 
In order to fight the case he had to go from Madras to 
Bezwada, I am told on two occasions and of course incurred 
railway travelling expenses and there may have been some 
other small expenses which he also incurred, His expenses- 
as a witness have been disallowed; and the question is whether 
that was a correct order. The only order of the Code of Civil 
Procedure which deals with a position anything like this 
appears to me to be O. 16, R. 21 which reads. 

“where any party to a suit is required to give evidence or to produce a 
document, the provisions as to witnesses shall apply to him as far as they are 
applicable.” 

It is argued by the respondent here and the same view 
was taken in the lower Court that “being required to give 
evidence” means being required by the other party to the suit 
to give evidence and it appears to me it has been interpreted in 
that way by the Calcutta High Court which has substituted a 
rule of its own for R. 21 which is as follows :— 


“(1) When a party to a suit is required by any other party thereto to give 
evidence or to produce a document, the provision as to witnesses shall apply 
to him so far as applicable. 


(2) When a party to a suit gives evidence on his own behalf, the court 
may, inits discretion, permit him to include as costs in the suit a sum of 
money equal to the amount payable for travelling and other expenses to other 
witnesses in the case of similar standing”. 


It seems to me that by this rule the Calcutta High Court 
has by drawing a distinction between the two cases, been of the 
opinion that the unaltered R. 2 of O. 16 applies only to the 
case where a party to a suit has been called to give evidence 
by the other party. There does not appear to me to be any 
power under the Civil Procedure Code to order the travelling 
expenses.of a party who has given ‘evidence in support of 
his own case. It seems to me to be a very serious omission 
particularly in view of the fact that there are cases in England 
and also a case quoted by the Bombay High Court which 
show that when parties to suits come from foreign parts to 
give evidence in support of their own-case, they can be given 
their travelling expenses and subsistence allowance which. they 
have incurred. It seems to me that a similar -rule-to that 
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framed and adopted by the Calcutta High Court should be 
made applicable to this High Court; there being no such rule, 
I am bound to hold that the order of the lower court was quite 
correct and this petition must be dismissed with costs. 


B.V.V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sırn Horace Owren Compton BEASLEY, Ki., 
Chief Justice AND Mr. Justice KING. 


Khumchand Dhulaji Paladuvala .. Petitioner* (first De- 
v. fendant) 
‘Gomraj Fatechand .. Respondent (Plaintiff). 


Madras City Civil Court Act (VII of 1892), S. 8—Defendant living away 
from M@dras—Leave to sue applied for after filing of plaint—Leave to sue 
whether to be obtained in the plaint~Procedure of the City Civil Court. 


S. 8 of the Madras City Civil Court Actis not wide enough to include 
the procedure in force in the High Court as the word ‘law’ in S. 8 was 
dicidedly chosen with reference to the provisions of the Letters Patent, where 
the ‘law to be administered by the High Court’ is to be found in Cis. 19 to 21 
of the Letters Patent referring to law, equity and good conscience, without 
anything mentioned about the details of procedure. There is no intrinsic 
reason why the City Civil Court should be placed in the same position as the 
High Court in the matter of procedure—or why it should not be governed by 
the Civil Procedure Code, in which case admittedly leave to sue can be 
given after plaint is filed. 


Petition under Ss: 115 of Act V of 1908 and 107 and 108 
of the Government of India Act, praying the High Court to 
revise the order of the Court of the City Civil Judge, Madras, 
dated 9th October, 1933, and made in C. M. P. No. 1883 of 
1933 in O.S. No. 530 of 1933. 


S. Panchapakesa Sastri and T. K. Rangaswami for peti- 
tioner. 

B. Sitarama Rao and C. Sreeraman for respondent. 

The judgment of the Court was delivered by 

King, J.—Six plaintiffs filed a suit in the Court of the 
City Civil Judge, Madras against two Defendants for dissolu- 
tion of partnership. As one of these Defendants was 
admittedly not living in Madras, leave to sue in the City Civil 
Court had to be obtained. Leave was granted by the City 
Civil Judge although it was applied for only after the plaint 
had been filed, and the question at issue in this revision petition 


* C.R.P. No. 1541 of 1933, . 19th October, 1934, 
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is whether it is not obligatory in the City Civil Court for such 
leave to be applied for before the suit is filed. 


In support of this position reliance is placed upon S. 8 of 
the Madras City Civil Court Act which runs as follows :— 

“All questions which arise in suits or other proceedings under this 
Act in the City Court shall be dealt with and determined according to the 
law for the time being administered by the High Court in the exercise of its 
ordinary original civil jurisdiction.” 

And it is “admittedly one of the rules of practice in the 
High Court that leave to sue in circumstances such as this 


-must be asked for in the plaint itself. 


The question then is whether S. 8 of the Madras City 
Civil Court Act is wide. enough to include the procedure in 
force in the High Court. We do not think it is, and we think 
the word ‘law’ in S. 8 was advisedly chosen with reference to 
the provisions of the Letters Patent. The ‘law to be adminis- 
tered by the High Court’ is to be found in Cls. 19 to 21 of the 
Letters Patent where reference is made to law, equity and rule 
of good conscience, but nothing is said about the details of 


-procedure. We see no intrinsic reason why the City Civil 


Court should be placed in the same position as the High Court 
in the matter of procedure—or why it should not be governed 
by the Civil Procedure Code in which case admittedly leave to 
sue can be given after the plaint is filed. 

There are thus no sufficient reasons for holding that the 


order of the City Civil Judge is wrong, and this petition must 
‘be dismissed with costs. 


Petition dismissed. 


K. C. 





PRIVY COUNCIL. 

[On appeal from the High Court of the Judicial 
Commissioner of the North-West Frontier Province. ] 
PRESENT:—LORD ATKIN, LORD ALNESS AND SIR SHADI 

LAL. 


‘Kala Ram .. Appellant* 


v. 
The Punjab National Bank, Limited, 
Peshawar .. Respondents. 


Indian Contract Act, 1872, S. 264—Liability of partner for debts of the 
firm incurred after his retirement—Notice of dissolution—Question of fact— 
Onus probandi. 





* P, C. Appeals Nos. 78 and 79 of 1933. 6th December, 1934, 


LXVIII] THE MADRAS LAW JOURNAL REPORTS. 207 


The question whether persons dealing with a firm had notice of the dis- 
solution of the firm [within the meaning of the exception at the end of S. 264, 
Indian Contract Act, (1872)], is one of fact. 


The onus probandiis on the partner seeking to escape liability for the 
debts of the firm to prove that the plaintiff-creditor had notice of his retire- 
ment from the firm (and its consequent dissolution) before the debts sued 
for were contracted. 


Held, on the evidence, that the onus of proof had been discharged. 


Consolidated appeals Nos. 78 and 79 of 1933 against decrees 
of the Court of the Judicial Commissioner, North-West 
Frontier Province, dated the 22nd October, 1932, reversing 
the decrees of the Senior Subordinate Judge, Peshawar, dated 
the 2nd December, 1931. 

The Question of law for determination on the appeals was, 
whether, under the Indian Contract Act, 1872, S. 264, it was neces- 
sary to give notice of dissolution on the retirement of a dormant 
partner? The learned Judicial Commissioners answered the question 
in the affirmative, following in this respect the view taken by the 
Calcutta High Court in Pramathachandra Kar v. Bhagwandas 
Medanlali and dissenting from Bhaishankar v. Rie Dyeing 
Works? 

During the arguments reference was made to the mda 
Partnership Act, 1932, S. 32, sub-Ss. (3) and (4), though it was 
conceded that the present case was governed by the provisions of the 
Indian-Contract Act, 1872. The following cases were referred to. 

Ramasami v. Kadar Bibis, Greaves Cotton & Co. v. Purshotam 
Dharamsi & CoA, Bhaishankar v. Lakshmi Dyeing Works?, 
Hashmat Ali v, Lachmi Narain’, Gorio v. Vallabhdasé Pramatha- 
chandra Kar v. Bhagwandas Madanlal and Jwaladutt Pillani v. 
Bansilal Motilal! on appeal from Jwaladuti’s cases. 

Upjohn, K.C. and Jinnah for appellant. 


De Gruyther, K.C. and Subba Row for respondent. 

6th December, 1934. Their Lordships’ judgment was 
delivered by 

Lord AtNness.—These are consolidated appeals against 
the judgments and-decrees, dated 22nd October, 1932, of the 
Judicial Commissioners of the North-West Frontier Province, 
reversing the judgments and decrees, dated 2nd December, 
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1931, of the Court of the Senior Subordinate Judge of 
Peshawar. 

In the first case, the Punjab National Bank, hereinafter 
termed “the plaintiff,” filed a suit for Rs. 10,242-11-2 on 11th 
March, 1929, against four brothers, Relumal, Dharam Chand, 
Gurmukh Dass and Kala Ram, who were said by the plaintiff 
to have been customers of the Bank and to have incurred to 
it a debt of that amount. The debt was alleged to have been 
incurred after July, 1928. 

In the second case, which was directed solely against the 
appellant, the plaintiff sued for the balance of a loan account— 


viz., Rs. 6,887—the claim being based on a promissory note, 


dated 8th June, 1928. 
The main defence propounded by the appellant was that, 


‘on 5th October, 1919, he ceased to be a partner in the firm of 


the four brothers, that notice of his retirement from the firm 
duly reached the plaintiff, that subsequent transactions were 
not with him, and that accordingly he was free from liability 
for the sums sued for. It may be added that the fact of the 
dissolution of the partnership in 1919 was not in dispute. The 
issue relates to whether or no the plaintiff had notice of that 
dissolution. 


The circumstances under which the claims by the plaintiff 
were made sufficiently appear from the judgments iri the Courts. 
below, and their Lordships deem themselves absolved from 


“again rehearsing them in detail. 


Section 264 of the Indian Contract Act, 1872 (Act IX of 
1872) provides :—“ Persons dealing with the firm will not be 
affected by a dissolution of which no public notice has been 
given, unless they themselves had notice of such dissolution.” 
Admittedly, in this case, no public notice of the retirement of 
the appellant in 1919 from the firm of four brothers was given; 
but it was strenuously maintained on his behalf that the 
plaintiff was apprised of that retirement before the debts sued 
for were contracted. If that was so, the problem submitted to. 
the Board for decision is solved. 


-The question whether the plaintiff had notice of the 
dissolution of the firm of four brothers by the retirement of 
the appellant from it is one of fact, and the onus of proving 
that fact is plainly, and. indeed admittedly, on the appellant. 
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Has he then discharged that onus? Or must the verdict be one 
of “ not proven?” The question is not free from difficulty, and 
the difficulty is increased by the course of the proceedings in 
the Courts below. The Senior Subordinate Judge does not 
allude to the question of notice in his judgment, while the 
Judicial Commissioners dismiss it in a few lines. The latter 
say, in the course of their judgment, that ‘admittedly the 
bank did not know of the dissolution until after the transaction 
on which the present suit is based.” Their Lordships cannot 
help thinking that this statement is based upon a misapprehen- 
sion. It is true that no registered notice was given, and it may 
be that the Judicial Commissioners in the passage from their 
judgment now under survey ‘were’ referring to that fact. 
However that may be, the Judicial Commissioners then proceed, 
in effect, to hold that no such notice was given. 

Their Lordships find themselves unable to agree with the 
conclusion of the Judicial Commissioners on this matter. The 
evidence to the effect that notice was given, in their Lordships’ 
opinion, suffices to discharge the onus of proof. In the first 
place, the evidence adduced by the appellant affirms a general 
practice of giving notice under the circumstances which existed 
in this case,.and raises a presumption that it was given. A new 
loan account was opened by the firm in 1920, and it is clear 
from the evidence that the practice of the plaintiff was to make 
due enquiries regarding any applicants for a new loan. 


Moreover, there is substantive and convincing evidence to 
the effect that notice was given by the appellant to the plaintiff. 
The witness Gurmukh, who was adduced by the appellant, 
states that, in the application to the plaintiff for a loan, the 
names of the three brothers, omitting that of the appellant, 
were given. There is really no cross-examiation upon this 
testimony, and certainly no contradiction of it, by production 
of the application form or otherwise. 


Further, there is the definite evidence of the witness 
Shival, who was also adduced by the appellant as a witness, 
who was manager for the plaintiff at the relevant period, and 
who was the appropriate person to make enquiry, to. the effect 
that he was informed by one Amir Chand, the Treasurer of 
the Bank, that the appellant had separated himself from the 
firm by a deed of release. Amir Chand, who was also called 


by the appellant, in terms confirms this evidence. Now Shival 
27 
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held a responsible position in the Bank, and no suggestion has 
been, or indeed could be made against his probity or truth- 
fulness. The evidence of these witnesses constitutes a 
formidable body of testimony. 

The evidence adduced by the plaintiff contra is, in their 
Lordships’ view, negligible. Reliance was chiefly placed on 
the document printed on p. 66 of the record. Now, in the 
first place, that document is stale. It is dated in the year 1909, 
In the second place, their Lordships are uninformed as to the 
questions to which the document purports to supply the answers. 
In the third place, the appellant is referred to in the document 
not as a partner of the firm, but as an “overseer ”—as in 
truth he was. In their Lordships’ opinion no conclusion in the 


plaintiff’s favour can safely be drawn from the terms of that 


document. No communication, written or verbal, between the 
appellant and the plaintiff, or any one on his behalf, between 
1919 and 1928 is proved in evidence, nor is there any evidence 
to the effect that the plaintiff relied, in giving credit to the 
firm, on the document of 1909. In these circumstances, their 
Lordships are not disposed to attach much importance to the 
negative evidence adduced by the plaintiff. 

Their Lordships are prepared to hold, and do hold that 
the appellant has affirmatively established that the plaintiff had 
notice of the appellant’s separation from the firm of four 
brothers before the transactions in suit were entered upon, and 
that therefore the terms of the exception at the end of S. 264 
of the Indian Contract Act are satisfied. In that view, as 
already stated, all other questions in the case which were 
argued before their Lordships’ Board are superseded, and their 
Lordships abstain from offering any opinion regarding them. 

Their Lordships will therefore humbly advise His Majesty 
that the appeals in both suits should be allowed, and that the 
judgments and decrees of the Judicial Commissioners should 
be reversed. The appellant must-have the costs of the appeals. 

Solicitors for appellant: H. S. L. Polak & Co. 

Solicitors for respondent: Nehra & Co. 

K.-J. R.. Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
7 PRESENT :—Mnr. JusTIcE PANDRANG Row. 


T. Sreeramamurthy .. Petitioner*. 


Penal Code (XLV of 1860),Ss. 268 and 290—Public nuisance—O fence 
committed in French territory—Consequences felt by British Indian residents 
also—Jurisdiction of British Indian Magistrate to try case—Criminal Pro- 
cedure Code (V of 1898), Ss. 179 and 188—Applicability. 


The accused was charged with an offence under S. 290, Indian Penal 
Code, for having committed a public nuisance by arranging a marriage 
procession with music and by letting off fire-works thereby disturbing the 
sleep of the people in the vicinity of Frenchpeta, a part of French territory. 
The Magistrate, however, overruled the objection on the ground that though 
the scene of the offence was in Frenchpeta the consequence of the offence 
had ensued in British territory. 

Held, that in the case of public.nuisance the offence consisted in doing or 
omitting to do the acts mentioned in S, 268, Indian Penal Code, that S. 279, 
Criminal Procedure Code had no application to the case, and therefore the 
fact that some of the persons who were annoyed by the nuisance were living 
in British Indian territory would not give jurisdiction to the British Indian 
Magistrate to try the case. 


Held further, that even if S. 179, Criminal Procedure Code, was appli- 
cable the case could not be tried without a certificate of the French political 
Agent as required by S. 188 of the Code. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Stationary Sub-Magistrate of Bandar, dated 
the 12th day of Juiy, 1934, and passed in calendar case No. 488 
of 1934. 

K.S. Jayaram Aiyar and K. Krishnamurthy for petitioner. 

The Public Prosecutor (L. H. Bewes) on behalf of the 
Crown. 

The Court delivered the following 

_ Orver.—The petitioner in this case was charged by the 
police with an offence punishable under S. 290, Indian Penal 
Code. The charge against him was that he committed a public 
nuisance by arranging a marriage procession with music and by 
jetting off fire-works and thereby disturbing the sleep of the 
people in the vicinity of Frenchpeta which is part of French 
territory. The accused objected to the Magistrate’s trying the 
case on the ground that he had no jurisdiction as the alleged 
offence was committed in Frenchpeta which is part of French 
territory, and’ not within British India. The Magistrate 
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overruled the objection on the ground that though the scene of 
offence is in Frenchpeta the consequence of the offence which 
formed part and parcel of the offence had ensued in British 
territory. Apparently the learned Magistrate thought that this 
was a case within the purview of S. 179, Criminal Procedure 
Code, which says that when a person is accused of the com- 
mission of any offence by reason of anything which has been 
done, and of any consequence which has ensued, such offence 
may be inquired into or tried by a Court within the local limits. 
of whose jurisdiction any such thing has been done, or any such 
consequence has ensued. The learned Magistrate has failed 
to take notice of the fact that this section relates to an offence 
which is an offence by reason of anything that has been done 
and of any consequence which has ensued. 1n the present case 
the offence is one punishable under S. 290, Indian Penal Code- 
and the public nuisance which is made punishable thereby is 
defined in S. 268, Indian Penal Code. It is the doing of any 
act or an illegal omission which causes any injury, danger or 
annoyance to the public in the vicinity or which must neces-- 
sarily cause injury, obstruction, danger or annoyance. The 
offence consists of the doing of such an act or of such an 
illegal omission. The nature of the act or of the omission is. 
described in the section as being one which causes injury, 
danger or annoyance. The offence is complete when an act of 
this nature is committed or when there has been an illegal 
omission of thiskind. The fact that some of the persons who- 
were annoyed by the music and fire-works were living in. 
British territory would not give jurisdiction to the Magistrate. 
Even otherwise, and assuming that S. 179, Criminal Procedure 
Code would apply to a case of this kind, there is another 
provision in the Criminal Procedure Code, viz., S. 188 which. 
provides that notwithstanding anything in the preceding 
sections of Ch. XV, no charge in respect of any offence commit-- 
ted by an Indian subject of the Crown in any place without or 
beyond the limits of British India shall be inquired into in. 
British India unless the Political Agent if there is one for the 
territory in which the offence is alleged to have been committed. 
certifies that in his opinion the charge ought to be inquired. 
into in British India and if there is no Political Agent, the 
sanction of the Local Government shall be required. In this. 
case there has been no guch certificate or sanction of the Local 
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Government and the Magistrate had therefore no jurisdiction 
or authority to inquire into the charge. The proceedings 
before the Magistrate are therefore quashed as being without 
jurisdiction. 


B. V. V. mn Petition allowed. ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sir Horace Owen Compton Berastey, Kt., 


Chief Justice AND Mr. Justice KING. ` Hi 
G. Ponniah Asari .. Appellant* (first Petitioner) 
v. 
Suppiah Asari and others .. Respondents (Respondent and 


second Petitioner). 

Guardian and Wards Act (VIII of 1890), S. 25—Ap plication by father for 
custody df minor daughter—Father’s paramount right subject to the welfare 
of the minor—Circumstances in which Court may refuse custody to the 
father. 

Where a minor girl, about a year old was, with the consent: of her father 
(petitioner) taken away to live with her maternal uncles (the respondents) 
and was throughout well-cared for by them, and the evidence proved her 
father had not shown the slightest interest in her welfare or her health for 
nearly 13 years but suddenly made an application for custody of his 
child which was not bona fide but only the outcome of spite and grudge 
against the maternal uncles, and where the minor girl had clearly shown that 
her preference lay with her maternal relations and it was useless to contend 
that a girl of 13 years of age would not be capable of forming a good 
opinion on such a matter, 

Held, that the interests and welfare of the minor would be better 
served by allowing her to remain under the guardianship and in the custody 
of those persons who had so well cared for her and that those considerations 
would override any and all other claims advanced by the father and his prima 
facte right as a father to the custody of the minor girl. 

Kode Atchayya v. Kosaraju Narahari, (1928) 1201. C. 747, explained, 

The Queen v. Gyngall, (1893) 20. B, D. 232 at 243, followed. 


Appeal against the order of the District Court of Ramnad 
at Madura, dated the 24th day of March, 1933 and passed in 
O. P. No. 3 of 1933 (In the matter of Rajambal, a minor). 

A. Nagaswami Aiyar for appellant. 

K. S. Rajagopalachari for K. Rajah Aiyar for respondents. 

The judgment of the Court was delivered by 

Chief Justice——This is an appeal from an order passed 
by the District Judge of Ramnad at Madura and there is also 
a memorandum of objections to that order. A petition was 








` * Appeal against Order No, 234 of 1933. .- >- - 16th October,.1934. 
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filed in the District Court under the Guardian and Wards Act. 
The first petitioner was the father of the minor girl in question 
and the second petitioner her elder brother. The petitioners 
asked for an order directing her to be placed in the custody of 
the first petitioner together with her jewels. The respondents 
were the maternal uncles of the minor girl. The petitioners 
alleged in the petition that the minor girl was aged and that 
she had been, taken by the respondents out of the custody of 
the first petitioner, her father, a fortnight before the presenta- 
tion of the petition on the pretext that her grandmother wanted 
to see her. The minor girl’s mother died when she was about 
one year old. It was also alleged in the petition that the 
respondents were trying to bring about the marriage of the 
minor girl with the first respondent’s son and that, such a 
marriage was in violation of the Child Marriage Restraint 
Act. The petitioner stated that no guardian of the person or 
of the property of the minor had been appointed by any Court 
and that under the law the first petitioner as the father of the 
minor was entitled to be the guardian of her person and 
property. The learned District Judge made an order that the 
respondents were to hand over the minor with the jewels 
described in the counter-petition to the first petitioner and that 
the first petitioner was to allow the minor to remain with the 
respondents and their mother for four months in the year, i.e., 
January and February and July and August. He made the 
order directing the return of the minor girl to her father 
because he was of opinion that upon the reported decisions he 
was bound to do this but he has found some of the most, 
important facts in the case against the petitioners and two of 
the petitioners’ allegations clearly false and put forward for 
the purpose of supporting the petition. The statement that the 
minor girl was only nine years of age he finds to be quite 
untrue as she was proved to be 13 years of age. The object 
in making this false statement clearly was to minimise the 
length of time during which the minor girl was living in the 
care of the respondents. It was also in order to charge the 
respondents with being about to commit a criminal offence by 
marrying an under-aged girl. The allegation that the girl was 
under the first petitioner’s protection alone until a fortnight 
before the date of the petition and that she was then taken 
away from him under a false pretext is also clearly untrue and 
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so the learned District Judge finds as a fact. This was 
obviously done in order to make it appear that the minor girl 
had been in his custody all the time and had been taken out of 
his custody by a misrepresentation. The facts of the case 
really are that the minor girl when she was about one year old 
was, with the consent of the first petitioner, taken away to 
live with her maternal uncles the respondents. At about this 
time the first petitioner married a second wife and has had 
four children by her. It was probably because’the first peti- 
tioner felt that neither he nor the second wife could look 
after the girl properly that she went to live with the respon- 
dents. She remained with the respondents ever since and has 
been, according to the learned District Judge, fondly brought 
up by the respondents and their mother ever since and she 
was at ‘the time of the petition still in their custody. The 
minor girl was examined as a witness and stated that she was 
not willing to go and live with her father, the first petitioner, 
and that the respondents had made jewels for her and gave 
clothes to her. She stated that she had not seen her father and 
that he had not come to her village nor had she seen her 
brothers and sisters. We can see no reason why the evidence 
of this girl should not be accepted and we think that the learned 
District Judge also accepted it. He also finds that the first 
petitioner and the respondents have been on bad terms since 
the death of the respondents’ brother. The learned District 
Judge relies upon certain decisions, viz., Mohideen Ibrahim 
Nachi v. Mahomed Ibrahim Sahibi, Reade v. Krishna? and 
Kode Atchayya v. Kosaraju Narahari3. In the latter case it 
was held that the father is the natural guardian of his children 
during their minority and has a paramount right to the custody 
of his children of which he cannot be deprived unless it is clearly 
shown that he is unfit to be their guardian and that the fact 
that he has married a second wife does not render him unfit to 
have the custody of his child. ‘Certain other authorities are also 
referred to. That the father is the natural guardian of his chil- 
dren during their minority and has prima facie a paramount right 
to their custody cannot be disputed and, if he is not unfit and 
there are no other circumstances in the case, he must be given 
the custody of his minor child or children. But there is one 
very important matter also which has to be considered and that 





915) I. L. R. 39 Mad, 608: 30 M. L, J. 21. 
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is the welfare of the minor. In Bat Tara v. Mohanlal Lallubhait 
the Court dismissed the application of the father for the custody 
of his minor son who had been living with his mother for the 
past five years and apparently the father had acquiesced in this. 
The Court tested the application by a consideration as to 
whether it would be in the interests and welfare of the minor 
to return the minor to the custody of his father and held that 
it was not. In this case the decision in Mrs. Annie Besant v. 
Narayaniah2 Was referred to. In The Queen v.-Gyngall8 a 
decision of the Court of Appeal, the facts were that the 
defendant in whose custody the child was had looked after the. 
child for a considerable time. The child’s mother who had 
not been guilty of any misconduct so as to disentitled her to 
the custody of the child was nevertheless refused -the custody 
of the girl because it was essential for the welfare of fhe child 
that she should remain in her then custody. On page 243 
Lord Esher, M. R. says: -> 


“As Lindly, L.J. well pointed out in the case of In re McGrath (Infants)# 
it is the welfare of the child inthe largest. sense of the term that is to be 
considered. In the present case I proceed on the footing that the mother has 
not been guilty of any misconduct that would, as between her and other 
people, derogate from her natural right. The Court has to consider what is 
for the welfare of the child and for her happiness, what her prospects are if 
not interfered with, the fact that in a short time she will be able to choose 
for herself, and what her position will be if taken by her mother to live with 
her. This child is not a mere infant; if she were only six or seven years old 
the case would be very different. Again, it is not a case of attempting to take 
away a child from its mother; it is a question whether a child who has been 
away from her mother for a long period shall be forced to go back to her. 
If a child is living with its parent it may be a very serious dislocation of an 
existing tie to remove the child from the custody of the parent. But suppose 
the case of a child which had been living from infancy with a grand-mother 
or an aunt, no one would say that when the child had arrived at the age of 
fourteen without perhaps ever having seen either of its parents, by force of 
mere instinct it would necessarily prefer to be with them rather than with 
the persons with whom it had always lived.” 


It is quite true that this case was a case of an application 
for a writ of habeas corpus but in our opinion the welfare of 
the minor which was such an important factor in that case 
must also be an equally important one on an application such 
as this. In our opinion, the learned District Judge was wrong 
in not regarding the interests and welfare of the minor child 





1., (1922) 68 I.C. 518. 
2. (1914) L.R. 41 l.A. 314; LL.R. 38 Mad. 807: 27 M.L.J. 30 (P. C.). 
3. (1893) 2 Q.B.D. 232. 4. (1893).1 Ch. 143, 
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in this case as paramount to, the rights of her father. The 
statement of a few facts will, we consider, make this obvious. 
For 12 years the minor girl has lived with her maternal uncles. 
She ‘came into their custody when she was a baby certainly 
with the consent, if not at the request, of her father. She has 
throughout been well-cared for by the respondents. During 
these twelve years it would appear that the first petitioner.did 
not go and see his minor daughter more than twice if at all. 
He seems not to have shown the slightest interest in her welfare 
or her health. It was almost as though the child had ceased 
to belong to him when her maternal uncles took her away. 
He, shortly’ after her mother’s death, married again and has 
four young children by his second wife and this, it is probable, 
accounts.for his entire lack of interest in the minor. There is 
also the strongest probability that the father’s petition is not 
bona fide but is the outcome of spite and grudge against the 
maternal uncles and that the real purpose of the petition is to 
satisfy that grudge and not any real desire for the custody of 
the minor girl; and he has supported the petition by two 
serious and deliberate falsehoods. The minor girl has herself 
clearly shown where her preference lies and it is useless to 
contend that a girl of 13 years of age is not capable of forming 
a good opinion on such a matter. We are satisfied that the 
jnterests and the welfare of the minor are better served by 
allowing her to remain under the guardianship and in the 
custody of those persons who have so well cared for her and 
that these considerations override any and all other claims 
advanced by the father and his prima facie right as a father’to 
the custody of the minor girl; and we will also add that where 
it appears that an application is not bona fide, it ought not to 
be granted Kode Atchayya v. Kosaraju Naraharil, cannot be 
taken as deciding that the best interests and the welfare of a 
minor cannot override a father’s prima facie right to have the 
custody of his minor child and that the bona fides of the 
petitioner cannot be considered because, in our view, these 
matters are ones of first importance. 


The result is that this appeal. is dismissed with costs 
` throughout and the memorandum of objections allowed with 
costs. The order of the District Judge is, therefore, set aside 
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and the petition dismissed and, if the minor child has been 
handed over to the first petitioner, he is directed to return her 
to the oe ka forthwith with her jewels. 
K.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR Horace Owen COMPTON BEASLEY, Kt., 
Chief Justice AND Mr. Justice Kinse., 





His- Holiness Srilasri Vythilinga Pandara 
Sannadhi, Adhinakarthar, Thiruvadu- 


thurai Mutt . Petitioner* (second De- 
fendant) 
v. . 
Sankaralinga Thambiran and .. Respondents (second and 
another fifth Plaintiffs). 


Revision~When High Couri can interfere—Grounds of revision how to 
be framed. 


It by no means follows that because the High Court has the power to 
interfere in revision where it is clear that it has been the practice of this 
High Court to exercise its revisional powers, in such cases it must necessarily 
do so. On the contrary the High Court ought not to do so unless the particular 
point can be shortly and conveniently disposed of by way of Civil Revision 
Petition. 


In the grounds of revision and appeal to.the High Court, to set out legal 
arguments is an entire misconception of what is right and`proper, and is 
contrary to the provisions of O. 41, R. 1 (2) of the Civil Procedure Code. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise 
the order of the Court of the Subordinate Judge (Additional) 
of Tanjore dated 22nd December, 1932 and passed in O. S. 
No. 50 of 1931 (O. S. No. 71 of 1918 on the file of the Court 
of the Subordinate Judge of Kumbakonam). 

K. S. Krishnaswami Aiyangar, V. N. Venkatavarada- 
chariar and R. Gopalachari for petitioner. 

P. N. Marthandam Pillai, M. Balasubramania Mudaliar 
and T. M. Ramaswami Aiyar for respondents. 

The judgment of the Court was delivered by 

The Chief Justice. —The Civil Revision Petition is presented 
against a decision of the Additional Subordinate Judge of 


Tanjore upon issue No. | in the suit which was :-— 

‘Is the Thiruvaduthurai mutt a public, charitable or religious institu- 
tion within the meaning of 9, 92, Civil Procedure Code, and is the suit 
sustainable under the said section?” Rig Uae hed eek Tangga 





* C. R.P, No. 924 of 1933. : 30th October, 1934. 
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The Additional Subordinate Judge gave his decision upon 
this issue on the 22nd December, 1932, finding that the mutt 
was a public and charitable religious institution within the 
meaning of S. 92, Civil Procedure Code and that the suit was 
therefore sustainable under that section. The objection taken 
to this decision is that the Judge has failed to distinguish 
between-an endowment for the general support of the mutt 
and a specific endowment for a specific purpose and that the 
former purpose is not one which makes the mutt a charitable 
or religious institution within the meaning of S. 92, Civil 
Procedure Code. A preliminary objection to the maintainabi- 
lity of this revision petition was taken by the respondents, it 
being contended that an appeal from the decree in the suit lies 
to the High Court, that the question before us is one which has 
to be decided in such an appeal and that a decision upon one of 
several issues in the suit is not a decision upon the case, and 
therefore no Civil Revision Petition can be entertained. In 
support of this contention a decision of a Full Bench of the 
Allahabad High Court, viz., in Buddhu Lal v. Mewa Rami was 
relied upon. This decision certainly supports the preliminary 
objection but it was not the unanimous decision of the Full 
Bench of five because two of its number dissented from the 
majority view and held that the High Court had jurisdiction 
to entertain an application in revision, Walsh, J., one of the 
dissenting Judges stating that in the Allahabad High Court 
there were pronounced and irreconcilable differences of 
principle in the practice followed by different Judges. Apart 
from the fact that in this case the decision was not unanimous, 
there are decisions of this High Court taking a tontrary view 
to that taken by the majority of the Full Bench in that case, 
and we see no reason why we should therefore seek authority 
from elsewhere. One of the Madras decisions is Balakrishna 
Odayar v. Jagannadha Chariar2 a decision of Wallace and 
Madhavan Nair, JJ. In that case the Court had to consider 
issue No. 1 in the suit which as in the present case raised the 
question of the maintainability of the suit under S. 92 of the 
Civil Procedure Code. The Court decided that it was a fit 
matter for revision, holding that, if the suit is not maintainable 
at all, interference by the High Court in revision would prevent 
further waste of time and money; and it was on that account 
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that the revision petition was entertained though it was stated 
that interference in revision with findings in a pending suit is 
not a matter which the High Court will view with favour, and 
it will require a very strong proof of want of jurisdiction or 
irregular exercise of jurisdiction to warrant interference. 
Another case is the decision of Curgenven, J., in Ranga- 
nayaki Bai Ammal v. Shivarama Dubay! to the same effect and 
in the course of his judgment reference is made to other 
reported cases of this High Court, Curgenven, J., stating — 


“I think it must be said that there is now a course of decisions in 
favour of interference sufficiently marked to render it undesirable that a 
single Judge should take the opposite view.” 


In our opinion, it is clear that it has been the practice of 
this High Court to exercise its revisional powers in such cases 
and therefore the preliminary objection must be overruled. 
But it by no means follows that, because the High Court has 
the power to interfere in revision, in such cases it must neces- 
sarily do so. On the contrary, we are definitely of the view 
that the High Court ought not to do so unless the particular 
point can be shortly and conveniently disposed of by way of a 
Civil Revision Petition, and it seems to us that this is certainly 
not such a case. We may usefully refer to two decisions of the 
Privy Council, viz., Mahomed Soleiman v. Birendra Chandra 
Singh? and Jagannath Rao Dani v. Rambharosa3 where it is 
stated that it is the duty of the Courts in India to pronounce 
upon all important points in an appealable case. It is conceded 
that some of the endowments in question were for a specific 
purpose. Hence it follows that to the extent of those endow- 
ments at least, the lower Court must frame a scheme. The- 
petitioner, however, is unable to tell us the extent of those 
endowments and the position is that he is unable to urge 
anything more than an objection to the framing of a scheme 
with regard to the endowments for the general purposes of the 
mutt and is unable to say whether these endowments form the 
larger part of the endowments of the mutt or what the extent 
of them is. Both sides are here with a large mass of authorities 
upon this question and it may be necessary also to examine 
some of the evidence given in the case and in this connection 
we must observe that a large mumber of witnesses were called 





1. (1929) 58 M. L. J. 104 at 105. 


2. (1922) L. R. 50 I. A. 247: I-L. R. 50-Cal. 243: Vat R C.). 
3. (1932) L. R. 60 I A. 49: 64M. L.J. 142 (P. C DA 
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in the lower Court and a mass of documents considered and 
the Additional Subordinate Judge has dealt with this matter 
in a judgment which consists- of -114 paragraphs covering 
114 pages of the printed record. Whilst giving all credit to 
the learned Judge for his great care, it is, in our opinion, a 
judgment of quite unnecessary length. Not to be outdone in 
prolixity, the petitioner here has presented a memorandum of 
Civil Revision Petition which consists of 5] paragraphs 
covering 11 pages of the printed record. Most of these 
paragraphs cover the same objection; and many of them quote 
reported decisions of Benches and Full Benches of this High 
Court and decisions of the Privy Council and contain legal 
arguments upon them and contentions that the trial Judge has 
erroneously misapplied them and as to how he has misapplied 
them and has failed to note distinguishing features in them. 
We feel bound to register our strong protest against-such a 
gross misuse of grounds of petition or memorandum of appeal 
to the High Court. These should only contain very briefly and 
concisely the grounds upon which it is contended the Court’s 
decision is wrong. To state the same ground or grounds again in 
different language, besides being a waste of time, can serve no 
useful purpose. It should be unnecessary to add further that, 
in the grounds of revision and appeals to the High Court, to 
set out legal arguments is an entire misconception of what is 
right and proper, and is contrary to the provisions of O. 41, 
R. 1 (2) of the Civil Procedure Code. We decline to deal with 
this matter by way of revision and this petition must 
accordingly be dismissed with costs. 

We cannot leave this case without saying that it is a glaring 
example of protracted litigation. The suit was filed in 1918 
and in 1932, fourteen years afterwards, the issue-as to its 
maintainability was first decided. This seems to us to be 
nothing short of a scandal. The suit must now be disposed of 
without further delay. Issues 2 and 3 have already been decided, 
and the other issues as yet undecided must be pronounced upon 
as soon as possible. In order to save any delay should there be 
any appeal against the decree, upon this point. The Subordinate 
Judge is directed to frame a scheme for the general endow- 
ments, and another for those for specific purposes. 


KC sats Ms Petition dismissed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction.] l 
PRESENT :—Sır Horace Owren Compton BEASLEY, Kt., 


_ Chief Justice, Mr. Justice RaMEsAM AND MR. Justice KING. 


Rao Bahadur Mothay Gangaraju Garu Petitioner* 
v. 
The Commissioner of Income-tax, Madras Respondent. 


Income-tax Act (XI of 1922), S. 10—Single speculative venture—Pur- 
chase of legacies pending litigation—Profits realised by purchaser subse- 
quently— Liability of excess profits to assessment to income-tax. 


The assessee, who was a landowner and money-lender and had an interest 
in certain cotton mills, purchased the interest of a certain person in legacies 
which formed the subject of litigation. After the lapse of several years and 
as the result of protracted litigation he recovered a certain sum GE money in 
respect of the claim he had purchased and the excess amount he had received 
over and above what he had paid was sought to be assessed to income-tax, 


Held, that the transaction being an isolated one could not be described as 
an adventure or concern in the nature of trade and the excess amount received 
by the assessee was not liable to-be assessed to income-tax, 


Rutledge v. The Commissioner of Inland Revenue, (1929) 14 T. C. 490, 
distinguished. 
Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 


In accordance with the High Court’s order quoted above I 
have the honour to refer the following case for the decision of the 
Hon'ble the Judges of the High Court under S. 66 (3)-of the 
Income-tax Act (XI of 1922). 

The petitioner is a money-lender and financier carrying on an 
extensive business at Ellore within the jurisdiction of the Income- 
tax Officer, Ellore circle. In determining his total for the assess- 
ment of the year 1930--1933 (accounting year official year 1929-- 
1930) the Income-tax Officer included a sum of Rs. 1,50,399 under 
the head business being the profits which the petitioner derived 
from realising a decree debt. This reference relates to the 
assessment of the said sum. 

The facts relating to this sum are as under :— 


On the 22nd March, 1926, the petitioner bought in Court 
auction: for a sum of Rs. 39,800 the right, title and interest of 
Parthasarathi Appa Rao in certain legacies left by one Venkay- 
amma, the mother of the minor proprietor of the Medur Estate. 
There had been protracted litigation regarding the right of 





* O.P. No. 159 of 1932, 4th December, 1934, 
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Venkayamma to the income of the Medur estate and regarding the 
validity of the legacies left by her. On the date on which the 
petitioner purchased Parthasarathy Appa Rao’s interest in these 
legacies the position was that the Privy Council had decided in 
favour of Venkayamma’s right and the High Court at Madras had 
in pursuance of the decision of the Privy Council passed a pre- 
liminary decree declaring that Venkayamma had power to dispose 
-of the income of the Medur Estate and that the legatees under her 
will were entitled to payment of the legacies and directing the 
‘Sub-Judge, Bezwada, to take accounts and pass the’ final decree. 
‘Parthasarathi Appa Rao was the assignee of four of the legatees 
and as such was entitled to two pecuniary legacies of Rs. 80,000 
and Rs. 40,000 respectively with interest at 6 per cent. per annum 
from the 9th March, 1900 and to the entire residue of the assets 
deft by Venkayamma after the distribution of the various other 
legacies mentioned by her in her will. The Sub-Judge, Bezwada, 
‘passed the final decree on 25th June, 1929, and the amount due to 
the petitioner as the purchaser of Parthasarathi Appa Rao’s 
‘interest in respect of the two pecuniary legacies was determined 
to be Rs, 3,532,499, The amount (Rs. 39,800) paid by the 
‘petitioner for purchasing Appa Rao’s interest in respect of the 
legacies had been debited to a separate folio styled “ Bezwada 
Sub-Court O. S. No. 30 of 1926” in the petitioner’s ledger account 
which related to both non-business and business transactions. As 
‘the purchaser Of Appa Rao’s interests in the legacies, the petitioner 
‘was second plaintiff in the suit O. S, No. 30 of 1926, Bezwada Sub- 
‘Court and he had to incur expenses to conduct that suit. The 
amount so spent was also debited to that account mentioned above. 
Including such expenditure the balance at the end of the year of 
account was Rs. 46,626, which included the original payment of 
Rs.39,800. In pursuance of the Subordinate Judge’s final decree, 
dated 25th June, 1929, the petitioner realised Rs. 1,97,025, from 
the reversioners of the Medur Estate towards the amount due to 
him under the decree. This amount was credited to the same folio 
in the accounts with the result that at the end of the year, this 
account showed an excess receipt of Rs. 1,50,399 (the difference 
between Rs. 1,97,025, realised in the year and Rs. 46,626, expended 
upto .the.end of the year). The Income-tax Officer treated this 
excess receipt as profits from business and as the petitioners 
accounts were maintained on a cash basis so far as they related to 
his money-lending business the Income-tax Officer included the 
whole of such receipts in the petitioner’s income from business 
and taxed -it.--An extract-of the Income-tax Officer’s order is 


appended—-marked Ex. (A). 
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The petitioner’s appeal to the Assistant Commissioner was 
unsuccessful. An extract of the Assistant Commissioner’s order 
on this point is appended—marked Ex. (B). 

The petitioner then applied to me for a reference to the High 
Court. I held that no question of law arose and accordingly 
declined to state a case to the High Court. A copy of my order is 
appended—marked Ex. (C). 

On the petitioner's application to the High Court under 
S. 66 (3) the High Court has by its order dated 15th December, 
1932, directed me to refer the following question and I refer it 
accordingly: “ Whether the sum of Rs. 1,50,399, is assessable to 


+} 


tax”. 

The petitioner contends that the receipt is of a capital nature 
since the transaction was an isolated one and did not arise from 
business as-it had no relation to his ordinary business of money- 
lending. It cannot be said that this transaction was of a different 
nature from the petitioner’s other transactions or that it was not 
entered upon as a matter of business. The petitioner-is a money- 
lender and his business is to lay’ out money for profits. In this 
transaction the petitioner saw the chance of a favourable venture, 
purchased the rights of Appa Rao in the legacies, defended himself 
in the suits brought by the creditors of Appa Rao, entered into. 
litigation in respect of the amounts due to him under the rights. 
that he had purchased and made a very large profit. The amount 
required to finance the venture was taken from the capital employ- 
ed in the business. The mere fact that the transaction was an 
isolated one will not take it out of the category of business 
transactions, Sir Purshotamdas Thakurdas v. The Commissioner of 
Income-tax, Bombayi and O. R. M. O. M. S. P. Lakshmanan 
Chettiar v. The Commissioner of Income-tax, Madras®, In the 
circumstances of this case, I am of opinion that the sum of 
Rs. 1,50,399 is assessable to tax and was rightly taxed. 

Petition under Ss. 66 (3) of the Indian Income-tax Act, 
XI of 1922. 


P. Venkataramana Rao and V. S. Narasimhachari for 
assessee. 


M. Patanjali Sastri for Commissioner of Income-tax, 
The Court delivered the following 


JUDGMENT. The Chief Justice —The question referred to 
us-is: 
“Whether the sum of Rs. 1,50,390 is assessable to tax.” 


1, (1925) 2 Income-Tax Cases 8, 2 (1929) 4 Income-Tax Cases 200. 


LXVIII] THE MADRAS LAW JOURNAL REPORTS. 225 


The facts of the case are that the assessee, who is a land- 
owner and a money-lender and has an interest in certain cotton 
mills, purchased on the 22nd March, 1926, in Court auction in 
O. S. No. 24 of 1925 on the file of the Sub-Judge, Bezwada, 
the right, title and interest of one Parthasarathi Appa Rao in 
the legacies left by one Venkayyamma./ The suit in which 
these legacies figured had been up to the Privy Council and the 
position at the time of the purchase was that the decision 
upholding Venkayamma’s disposing power over the income of 
the estate and the dispositions made by her in her will had 
been upheld. The Petitioner gave as purchase-money Rs. 39,800. 
He was not able to realise his interest until 1929. There was 
somewhat protracted litigation in between the date of the 
purchase and the date when he was able to get his money; and 
he had to take steps both by way of defending his position and 
of executing the decree which he had got in his favour and 
incurred certain amount of law costs in doing so. However, 
eventually, during the year of account he actually realised a 
sum of Rs. 1,97,025, from the reversioners of the estate in 
question towards the amount due to him under the decree. He 
had also spent Rs. 46,625-15-0, Rs. 39,800, in respect of the 
purchase and Rs. 6,825-15-0 in respect of the further litigation 
to which reference has been made. Deducting that sum of 
Rs. 46,625-15-O0 from the amount realised by him, there was 
left a sum of Rs. 1,50,399 which was treated as an excess 
receipt; and it was this sum which the Income-tax Officer held 
to be assessable to income-tax; and the assessment has been 
upheld by the Commissioner of Income-tax. In this way the 
matter comes before us. 


It is contended by Mr. Patanjali Sastri that, although this 
was an isolated transaction—as indeed it was and there is 
certainly no evidence of the assessee ever having entered into 
a transaction of a similar nature either before the date of this 
or after it—nevertheless this was an adventure or concern in the 
nature of trade. He argues that it was a speculation, that a 
very low price was given in comparison to the amount subse- 
quently realised and that in that speculation the capital of the 
assessee was embarked. In our view, this cannot be described 
as an adventure or concern in the nature of trade. The trading 
activities of the assessee were limited to lending money, 


owning land, if that can be called a trade, and having an 
29 
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interest in Cotton Mills and this is in no sense a transaction 
related to any of these activities. In this case the interest in 
the legacies was not even purchased from anybody who was 
indebted to the assessee in his money-lending business. It 
was an isolated transaction, although probably entered into 
by him as a speculation, as he happened to make a good profit 
out of it. We are quite unable to see that it has any connec- 
tion whatever with any other trades or businesses carried on by 
the assessee. By itself the purchase of an interest in legacies, 
the subject of litigation, cannot certainly be described as a 
trade or business. Reference has been made to the case of 
Rutledge v. The Commissioner of Inland Revenuel, by 
Mr. Patanjali Sastriin support of hisargument. In that case 
the appellant was a money-lender who was also in 1920 interes- 
ted in a cinema company. He had since that time been 
interested in various businesses. Being in Berlin in 1920 on 
business connected with the cinema company he was offered an 
opportunity of purchasing very cheaply a large quantity of 
paper. He effected the purchase and within a short time after 
his return to England sold the whole consignment to one 
person at a considerable profit and it was held that the profits 
in question were liable to assessment to income-tax and to 
excess profits duty as being profits of an adventure in the 
nature of trade. The facts of that case are quite dissimilar to 
those here. There, what was purchased was a quantity of 
toilet paper and it was a very large quantity, not a quantity 
which an ordinary person would buy for private use. It was 
of.such a large quantity as clearly to make it a business 
transaction; and obviously the intention with which this large 
quantity was bought at an exceedingly low price was with the 
object of selling it later on at a favourable opportunity at an 
enhanced price and getting the benefit of the profit therefrom. 
This is quite clear, I think, from the Judgment of Lord Sands 
who says on page 497: ` 


“The nature and quantity of the subject dealt with exclude the suggestion 
that it would have been disposed of otherwise than as a trade transaction. 
Neither the purchaser nor any purchaser aon him was likely to require such 
a quantity for his private use.’ 

- The view we take of the matter is that that case is 
certainly of no assistance to us and that, with regard to this 


1. (1929) 14 T.C. 490. 
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case, this was an isolated transaction in no way connected 
with any other trade or business activities of the assessee. 
That being so, we are unable to hold that it was an 
adventure in the nature of trade and, if that is so, then the 
sum in question was not clearly assessable to income-tax. The 
question referred to us must, therefore, be answered in the 
negative. Costs Rs. 250 to the assessee. 


Ramesam, J.—I agree. ° 


King, J.—I agree. 
- =B. V. V. Question answered in favour of assessee. 


; [FULL BENCH). 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
’ [Ordinary Original Civil Jurisdiction. ] 


Sir Horace OWEN Compton BEASLEY, Kt., Chief Justice, 
Mr. Justice RAMESAM AND Mr. Justice KING. 


N. A. S. V. Venkatachalam Chettiar .. Petitioner* 
v. 
The Commissioner of Income-tax, Madras ... Respondent. 


Indian Income-tax Act (XI of 1922), amendment (XVIII of 1933), Ss. 33, 
48, 50-A and 66 (2)—Assessee's application for refund—Income-tax Officer’s 
refusal—A pplication to Income-tax Commissioner for review—His order of 
refusal to interfere—A pplication to Commissioner to refer the question as a 
matter of law to High Court—No application of reference lies as no prejudice 
to the assessee was done by order of Commissioner—Circumstances ror the 
reference being ineffective. 

Where the assessee applied to the Income-tax Officer for a refund of the 
income-tax under 9,48 of the Act and the application was refused and he 
took the matter up in review under S. 33 to the Commissioner who refused to 
interfere with the order of refusal of the Income-tax Officer and he 
required the Income-tax Commissioner to refer the matter to the High Court 
under S. 66 (2), 

Held, that the assessee could not apply under S. 66 (2) to the Income-tax 
‘Commissioner, no order to his prejudice having been passed. 

What S. 33 clearly contemplates isan order made by the Commissioner 
which alters the position of an assessee or an applicant to that person’s 
prejudice. In this particular case, his position had been already prejudiced 
by the refusal of the Income-tax Officer ta grant him the refund which he 
required. The Commissioner’s order did no more than leave him in that 
position and was not an order which was prejudicial to the petitioner in the 
sense intended, namely that his position at the time, t.e., at the date of the 
‘Commissioner’s order, was altered by it to one of prejudice to him. 


Held further, that S. 45 of the Specific Relief Act'could not be availed of 
by the petitioner as under S. 50-A of the Income-tax Amended Act the 
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assessee failed to resort to another remedy namely that of appealing to the 
Assistant Commissioner which section was in force at the time when the 
order of the Income-tax Officer was made in this case. 


Petition under S. 66 (3) of the Indian Income-tax Act 
and S. 45 of the Specific Relief Act. 


R. Kesava Aiyangar for assessee. 
M. Patanjali Sastri for Commissioner of Income-tax. 
The judgment of the Court was delivered by 


The Chief Justice—This is a petition under S. 66 (3) 
of the Indian Income-tax Act as amended. The petitioner 
applied to the Income-tax Officer for a refund of Income- 
tax under S. 48 of the Act. This application was refused. 
The Petitioner then got the Commissioner of Income-tax 
to take the matter up in review under S. 33 and in review 
the Commissioner refused to interfere with the order of refusal 
of the Income-tax Officer. It is common ground that the Order 
made by the Commissioner was one under S. 33. The Petitioner 
then required the Commissioner of Income-tax to refer the 
matter which he suggested was a question of law to the High 
Court under S. 66 (2) of the Income-tax Act., ‘The Commis- 
sioner took the view that that application to him under S. 66: 
(2) was incompetent because his order under S. 33 was not 
one enhancing the assessment or otherwise prejudicial to the 
applicant (the assessee). S. 66 (2) which contains an amend- 
ment affecting this question reads as follows: 

«Within sixty days of the date on which he is served with notice of ar 
order under S, 31 or S. 32 or of an order under S. 33 enhancing an assessment 
or otherwise prejudicial to him. ...... the assessee in respect of whom. 
the order or decision was passed may by application ....... require 
the Commissioner to refer to the High Court any question of law arising out 
of such ordér .......-. The view taken by the Commissioner is. 
that his order is not one which comes within the words otherwise prejudicial 
to him (the assessee)”, 

With that view we entirely agree. What S. 33 clearly 
contemplates. is an order made by the Commissioner which 
alters the position of an assessee or an applicant to that 
person’s prejudice. In this particular case, his position had 
been prejudiced already by the refusal of the Income-tax Officer 
to grant him the refund which he required. The Commissioner’s 
order did no more than leave him in that position and, it is 
quite clear to us, was not an order which was prejudicial to 
the Petitioner in the sense intended, namely, that his position at 
that time is, the date of the Commissioner’s order was altered 
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by that order to one of prejudice to him. That being so, he 
could not apply under S. 66 (2) to the Income-tax Commis- 
sioner, no order to his prejudice having been passed., He, 
however, alternatively now asks that the matter may be dealt 
with under S. 45 of the Specific Relief Act. This remedy is 
clearly not open to him because a remedy is provided by 
S. 50 (a) (1) of the Amended Act. That provides that: 


“Any person objecting toa refusal of an Income-tax Officer to allow a 
claim toa refund under S. 48 or 48-A or 49 or to the amount of the refund 
made in any such case, may appeal to the Assistant Commissioner.” 


That provision was in force at the time when the order 
of the Income-tax Officer in this case refusing a refund was 
made and that was the Assessee’s remedy and having that 
remedy open to him he did not avail himself of it. S. 45 of 
the Specific Relief Act cannot, therefore, be invoked to the 
relief of the petitioner here. 

For these reasons, the petition must be dismissed’ with 
-costs Rs. 150 to the Commissioner of Income-tax. 


Ramesam, J.—I agree. 
King, J.—l agree. 
K. C. —-— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice PAKENHAM WALSH AND MR. 
JUSTICE VARADACHARIAR. 


Veena Lana Ana Roona Veerappa 
Chettiar .- Appellant* (Plaintiff) 
v. 
Kana Ana Vellachami Chettiar .. Respondent (Defendant). 


' Insolvency—Hindu joint family—Sale of sows interest by official Receiver 
—Suit by father for declaration that property belonged exclusively to him— 
Absence of prayer to set aside sale and for bossesston—Maintainability— 
Provincial Insolvency Act (V of 1920), Ss. 4 and 68. 

Where the Official Receiver sold the share of the plaintiff’s son in certain 
property to the defendant and the plaintiff thereupon sued for a declaration 
that the suit property belonged to the plaintiff exclusively and that his son, 
the insolvent, had nointerest in itandit appeared that there had been no 
decision by the Court either under S.4 of the Provincial Insolvency Act or 
by way of appeal against the Receiver’s sale under S. 68, 

Held, that the sale by the Official Receiver was a private saleand thata 
suit for mere declaration,was maintainable without a prayer to set aside the 
sale and for possession. l 

_ Rajani Kanta v. Ramani _Mohun, ALR. 1927 Cal. 934, distinguished.. 
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Appeal against.the Decree of the Court of the Subordinate 
Judge of Devakottai in O.S. No. 117 of 1932. . 


M. Patanjali Sastri and C: S; Rama Rao Saheb for appel- 
lant. i : 


T. L. Venkatarama Atyar for respondent. 
The judgment of the Court was delivered by 


Pakenham Walsh, J —This suit was brought for a decla- 
ration that the*suit property belongs to the plaintiff exclusively 
and that his son who had been declared an insolvent had no 
interest in it. The Official Receiver had sold the share of 
Plaintiff’s son in the properties to the defendant. 


Several preliminary issues were raised, Nos. 2 to 6, and on 
one of them, issue No. 4, which was the only one decided the 
suit was dismissed: That issue was: is the suit for a mere 
declaration without a prayer to set aside the sale by the Official 
Receiver and for possession sustainable? The Court did not 
even decide the matter as to whether the suit without a prayer 
for possession was maintainable as will be seen from 
paragraph 8 of the judgment. It dismissed the suit on the 
ground that the suit could not be maintained without a prayer 
to set aside the sale by the Official Receiver. 

It has been held by a Full Bench of this Court in Basava 
Sankaran v. Anjaneyului that a sale by an Official Receiver is 
a private sale. Vide also in Ma Sein v. P. L. S. K. Firm2. The 
lower Court follows a decision reported in Rajam Kantav. 
Ramani Mohan8. It will be seen, however, that in that case 
the plaintiff had already submitted to the jurisdiction of the 


. Insolvency Court for a decision of the question, evidently 


under S. 4 of the Insolvency Act; and such a decision would 
be final under S. 4 (2), so that that decision can be maintained 
upon these grounds alone. In the present case, although there 
was stich an application made at one time, the Court refused to 
decide the question and referred the plaintiff to a suit, saying: 


«The petitioner is at liberty to file a suit regarding the title to the 
property sold by the Official Receiver.” i 


The order is dated 29th August, 1931. It is clear there- 
fore that there has been no decision by the Court either under 
S. 4 of the Act or by way of appeal against the Receiver’s sale 
under 5. 68. It has not been attempted before us to maintain 


= X` (1926) I.L.R. 50 Mad. 135: 51 M.L.J. 529 (T.B). 
>- 2, (1929) I.L.R. 7 Rang. 477. 3. A.LR, 1927 Cal. 934, 
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the cortectness of the lower Court’s view. The appeal must 
therefore be allowed and the suit remanded for trial on the 
further issues. Costs to abide the result. Refund of Court-fee. 


B. V. V. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE STONE. 
Arathil Kandoth Madathil Janaki 





Amma .. Petitioner** (second De- 
v. ; fendant) 
Kinakool Kuheema Umma and < 
others : .. Respondents (Plaintiffs 
; : and Defendants 1-and 3 
to 8). . 


Suits Valuation Act (VII of 1887), S.8--Order rejecting claim petition 
Suit to set aside—Jurisdictional value—Court Fees Act (VII of 1870), 
Sch. II, Art. 17 (1), 


The jurisdictional value of a suit to set aside an order rejecting a claim 
petition is the value of the subject-matter of the claim petition and not the 
value that is adopted for purposes of court-fees under Art. 17 (1) of Sch. II, 
of the Court-fees Act. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the judgment of the Court of the District 
Munsif of Cannanore, dated 27th POETOE 1933 and saa 
in O. S. No. .538 of 1932. 

O. T. G. Nambiar for petitioner. 

B. Poker for respondents. 

The Court delivered the following 

JupcmMEnT.—In this matter I'am of the opinion thet it is 
not possible to value the subject-matter of the suit as low as 
Rs. 3,000. The claim for maintenance and arrears of main- 
tenance account for Rs. 2,875-12-0 and there is in addition a 
claim to set aside an order dismissing a claim petition. It is 
urged that the value of that remedy should be found by looking 
at Sch. II, Art. 17 (1) of the Court Fees Act, observing that 
a fee of Rs. 15 is payable, then looking at the table of ad 
valorem fees, observing that that is the appropriate ad valorem 
fee for a claim of Rs. 190--200, and thus valuing that 
remedy for the Court Fees Act. Then to get the value for 
jurisdiction it is said one has to go to S. 8 of the Suits 
Valuation Act. ~The fallacy lies in this that S.8 relates to 
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suits where ad valorem court-fees are payable and in cases 
falling under Sch. II, Art. 17 (1) the fee is a fixed and not an 
ad valorem fee. That mode of determining value failing, one is 
driven to S. 12 of the Madras Civil Courts Act. The test is 
value. What is the value of the subject-matter of a suit to set 
aside an order rejecting a claim petition. Surely the value of 
the subject-matter of the claim petition and I so hold. Thus to 
the Rs. 2,785-12-0 has to be added the value of the claim 
petition. "g 

It is not however contented here that I have no power to 
transfer this suit to the Court of the Subordinate Judge of 
Tellichery. Further, Counsel for the Petitioner admits that 
the Plaintiff has presented her claim to date in good faith in the 
District Munsif’s Court and that S. 14 of the Limitation Act 
operates to save her claim from being barred. I transfer the 
case accordingly. The petition succeeds with costs. 


B.V.V. : Petition allowed. 


ess 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JusTicE VENKATASUBBA Rao. 


Kondho Rayagaru .. Petitioner* (Petitioner) 
v. : 
The District Collector of Ganjam .. Respondent (Respon- 
dent). 


Madras Local Boards Act (XIV of 1920), S. 227—Surcharge Rules, Rr. 4, 


- 5 and 6—Sums collected as house-tax but not accounted for—Order of sur- 


charge against President of Union Board—Certificate issued by auditor— 
Limitation—R. 5 of Surcharge Rules if ultra vires. : 

Where certain amounts of house-tax collected by the bill collector of a 
Union Board were not brought into account and though the audit reports 
adverted to it in October 1925 the President did not have the defect remedied 
and the auditor empowered by the local government issued a certificate in 
June, 1929 surcharging the President of the Board with the amount of the loss, 
and the President thereupon applied under R.6o0f the surcharge Rules to 
have the order of surcharge set aside and contended that the surcharge certi- 
ficate had been issued three years after the date when the cause of action 
arose and was therefore illegal, 

Held, that there was no inconsistency between S.227 of the Madras 
Local Boards Act and the surcharge Rules, that R. 5 was not lira vires of 
the Local Government, and there being no period of limitation prescribed by 
the Rules for issuing a certificate of surcharge, the certificate issued by the 
auditor was not vitiated. 

“Meaning of the expression “surcharge and falsify” discussed. 








— 


#C.R.P. No. 1549 of 1931. E 31st October, 1934. 


s 
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Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise 
the order of the District Court of Ganjam, dated the 16th day 
of March, 1931 and passed in O. P. No. 54 of 1929. ` 


C. S. Venkatachariar for petitioner. 


_ P.V. Rajamannar for The Government Pleader (P. Teki 
taramana Rao) for respondent. 


The Court delivered the following 


JupGMENT.—This case raises the question of the, validity 
of a surcharge certificate granted in pursuance of the rules 
made under the Madras Local Boards Act (Madras Act XIV of 
1920). S. 120 of that Act provides for the appointment of 
auditors bf the accounts of Local funds. .S. 199 enacts that 
the Local Government may make rules to carry out all or any 
of the purposes of the Act not inconsistent therewith and goes 
on to say, that in particular and without prejudice to the 
generality of the foregoing power, they shall have power to 
make rules “as to the powers of auditors to disallow and 
surcharge items and as to the recovery of sums disallowed or 
surcharged”. (Cl. O.) Under the authority conferred by 
this section, the Local Government made certain rules, known 
shortly as surcharge Rules with which we are now concerned. 
R. 3 says that the auditors appointed under S. 120 of the Act 
shall report to the Board (to quote only the relevant part) any 
loss of money caused by the neglect or misconduct of any 
person responsible for such loss. Then R. 4 follows, which 
provides that the President shall forthwith remedy the defect 
that has been pointed out by the auditor. Then, we come to 
the most important rule, which is R. 5. It must first be noted 
that this rule refers to a different auditor, different from the 
auditor already referred to. The powers and duties of this 
auditor are not strictly confined to auditing, but as quasi- 
judicial functions are to be performed by him, the auditor 
referred to is one “empowered by the Local Government”. So 
much of that rule as is material may be quoted in full. 

Rule 5— (1) Any auditor empowered by the Local Government may dis- 
allow every item contrary to law and surcharge the same on the person mak- 
ing or authorising the making of the illegal payments; and may charge 
against any person responsible therefor the amount of any deficiency or loss 
incurred by the negligence or misconduct of that person or of any sum which 
ought to have been but is not brought to account by that person and shall, in 


every such case, certify the amount due from such person. 
30 


Kondho 
Rayagaru. 
2. 
The 
District 


Collector 
of Ganjam, 


Kondho 
Rayagaru 

The 

District 
Collector 


of Ganjam: 


234° THE MADRAS LAW JOURNAL. REPORiS. [vot. 


~ (2) The auditor shall state in writing the reasons for his decision in res- 
pect of every disallowance, surcharge or charge and furnish by registered 
Host a copy thereof to the person against whom it is made. 


In fie. present, case what happened was this. Some 
amounts of house tax collected by the bill collector had not 
been brought into account. This fact was pointed out in the 
audit reports both for 1924-1925 and 1926-1927. Under R. 4 
already mentioned, the President ought to have remedied the 
defect, but that was not done. Thereupon the auditor empower- 
ed by the Local Government under rule 5, ie. the Examiner 
of Local Fund Accounts, issued a certificate, dated 12th June, 
1929, charging the President of the Board with the amount of 
ihe loss on the ground that it was incurred by his negligence. 
Under R. 6 any person aggrieved by the decision of the auditor 
has a right to apply to the principal Civil Court of original 
jurisdiction to sét aside-or vary that decision. The President 
applied under that rule to the District Judge of Ganjam, who 
in part modified the auditor’s decision but as regards the major 
portion of the claim, confirmed it. In this Revision Petition 
the District Judge’s order i is attacked. 


It is first contended that R.I in question is ultra vires the 
Local Government. The argument is put thus: S. 227 of the 
Act provides for a suit for compensation against a member of 
the Local Board for any loss due to his neglect or misconduct, 
and Cl. (2) of that section enacts “every such suit shall be 
commenced within 3 years after the date on which the cause 
of action arose”. Tt is argued that if the surcharge rules have 
the effect of abrogating this rule of limitation, they are ultra 
vires, being inconsistent with S. 227 of the Act. S. 199 says 
that rules may be made “tó carry out all or any of the purposes 


of the Act not ‘inconsistent therewith”. That the surcharge 


rules have the effect of carrying out the purposes of the Act, 
cannot be gainsaid. But the question is, Are these rules 
inconsistent with the Act or any provision thereof? S. 227 
provides merely. that the suits shall be commenced within 3 
years, whereas the rules do not deal with suits at all. The 
machinery provided by them is altogether different, prescribing’ 
as they do a summary mode of recovery. The laws of limita- 
tion, as has been said, are creatures of statute: under the 


‘Common Law there was no limit of time prescribed for the 


enforcing of rights. What the section of the Act contemplates 
is the filing of a suit and it is for such a suit that the limitation 
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is prescribed; a rule that does not provide, limit of time in 


regard to certificates granted under the special procedure laid l 


down is, in my opinion, not inconsistent with the section. 


_, I may point out in this connection that it was held, that 
under the Indian Companies Act of 1882 the special proceeding 
provided for by S.214 was not subject to any rule of 
limitation. D. Connell v. Himalaya Bank, Lid. See also 
Ramasami v. Sireeramulu Chetti2. But undet the present 
Companies Act, S. 235 expressly enacts that applications in 
respect of misfeasance or breach of trust are in the nature of 
suits, governed by the provisions of the Indian Limitation Act. 
The Legislature may, if it chooses, enact a provision on the 
lines of S$. 235 (3) of the Indian Companies Act but the courts 
cannot import a rule of limitation where the Legislature has 
either by design or accident failed to prescribe a period. 


It may also be observed that S. 227 and R. 5 are not co- 
extensive. The suits referred to in that section are against 
members of the Board only, but under the rule the loss may be 
recovered even from an employee or servant. The contention 
therefore that the rules are ultra vires fails. 


There was some argument in regard to the words ‘sur- 
charge’ ‘disallowance’ and ‘charge’: But nothing material 
turns upon the use of those words. R. 5 is modelled on S. 247, 
Cl. (7) of the Public Health Act of 1875; with certain slight 
alterations that section has been. reproduced. Cozens Hardy, 
M. R. points outin Rer v. Roberts8, that the word ‘surcharge’ 
is not used in the English Act just mentioned in its strict 
technical sense. The expression ‘surcharge and falsify’ refers 
to the mode of taking accounts in Chancery; if any of the 


parties can show an omission for which credit ought to bé. 


given that is surcharge; if anything is inserted, that is wrong, 
he is at liberty to show it and that is falsification. (Whatson’s 
Law Lexicon). But ‘surcharge’ is used in another sense—ati 
overcharge of what is just and right; a declaration by an 
auditor that a person is personally liable to refund a particular 
part of public money illegally expended by him cei ). Accor- 
ding to Murray’s Oxford Dictionary, ‘surcharge’ means (1) 
the act of showing an omission in an account or a statement 
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showing this; (2) a charge made by an auditor upon a public 
official in respect of an amount improperly paid by him. The 
first has to do with a wrong omission, the second with a wrong 
insertion and the two meanings are thus contradictory. It is 
therefore clear that the three words in question have no special 
legal significance attached to them. 


It is next argued that it has not been shown that the 
President hasbeen negligent. Iam not prepared to interfere 
in revision with the lower Court’s finding on this point which 
is a finding of fact. 


In the result, the Civil Revision Petition fails and is 
dismissed with costs. 


B.V.V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JusTIcE PAKENHAM WALSH. 


C. Narayanaswami Naidu ... Petitioner* (first Respondent) 
v. 


N. Subbaramulu Naidu and 
another .. Respondents (Petitioner and 
sixth Respondent). 


Civil Procedure Code (V of 1908), O. 1, R. 10 (1)—Person financing 
litigation—A pprehension as to collusive withdrawal of .suit—Application to 
be impleaded as additional plaintif—Lower Court permitting jomder of party 
Interference by High Court in Revision. 


The first respondent alleged that his maternal uncle had undertaken to 
finance the plaintiffs’ suit, that there was an agreement that in the event of 
their succeeding in the suit the plaintiffs should convey to the maternal uncle 
a half share in the suit properties and in the monies that might be recovered, 
and that on the death of the uncle pending suit the rights under the agreement 
devolved on him. He further stated that he apprehended that the first plain- 
tiff was about to withdraw from the suit without his intervention and therefore 
prayed that he might be impleaded as additional plaintiff so that he might 
conduct the suit. The lower Court passed an order in his favour on the 
petition filed by the first respondent. 


Held, in revision, that the order passed was not only wrong but was 
without jurisdiction, The mere fact that the first respondent might be affected 
by the result of the suit whether it was dismissed after real contest or by a 
collusive withdrawal was no reason for allowing him to be added as a 
plaintiff and involving the defendant in all sorts of questions between the first 





* C. R. P. No, 143 of 1934, 18th September, 1934, 


* on. 
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respondent and the plaintiffs with which the defendant had nothing whatever 
to do. 

Meaning of the expression “all questions involved in the suit” in O.1, 
R. 10 (2), Civil Procedure Code, discussed. 

Raja Rajeswara Muthuramalinga Sethupathi v. Secretary of State for 
India, (1925) 50 M.L.J. 59 and Moser v. Marsden, (1892) 1 Ch. D. 487, relied 


Musammat Lajwanti v, Safa Chand, (1925) L. R. 521. A. 211: I, L, R. 6 
Lah. 388: 50 M. L. J, 118 (P. C.), considered. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the Order of the Court of the District Munsif 
of Poonamallee, dated the 29th day of August, 1933 and made 
in I. A. No. 552 of 1933 in O. S. No. 247 of 1932. 


T. S. Swaminatha Aiyar for petitioner. 
S. Ramanujachari for respondent. 
The Court delivered the following 


JupcmEent.—This is a Revision Petition by the first 
defendant against the order of the District Munsif of Poona- 
mallee in O. S. No. 247 of 1932 adding the present first 
respondent as third plaintiff. The ground on which the first 
respondent asked to be added was that his maternal uncle had 
undertaken to finance the plaintiffs’ suit, that there was an 
agreement that in the event of their winning the plaintiffs should 
convey to the maternal uncle a half share in the immoveable 
suit properties and pay half the moneys that they might recover 
from the defendant for costs and mesne profits. On the death 
of his maternal uncle while the litigation was proceeding he 
(respondent) took his uncle’s place and the plaintiffs confirmed 
the agreement. He said he apprehended that the first plaintiff 
was about to withdraw from the suit without his intervention. 
The learned District Munsif allowed the request. ‘‘ Petitioner 
claims derivative interest in the suit properties and opposes the 
withdrawal of first plaintiff from the suit.. Second plaintiff 
supports this petitioner and I think that the petitioner must be 
added as a party especially in view of the conduct of the first 
plaintiff in the suit. It is likely that this petitioner will conduct 
the suit through if added and the real state of affairs can be 
ascertained so as to completely adjudicate upon the matters in 
dispute. Musammat Lajwanti v. Safa Chand1, supports peti- 
tioner”. This order was passed after opposition by the present 
petitioner. The case quoted by the learned District Munsif is 
said to be Musammat Lajwanti v. Safa Chandl. It is a decision 


1, (1925) L. R. 52.1. A, 211: I L. R, 6 Lah, 388; 50 M. L. J. 118 (P. C.). 


Narayana- 
swami 
Naidu 

v. 
Subba- 
ramulu 
Naidu. 


Narayana- 


238 THE MADRAS LAW JOURNAL’ REPORTS. - [VOL. 


of the Privy Council and is in fact completely against the view 
which he takes. In that case to use their Lordships’ words: 

« Certain persons who might have been respondents backed up the plain- 
tiff and were added as plaintiffs, a very unnecessary proceeding, as no decree 
could pass in their favour.” 

An appeal had been preferred in that case to the Privy — 
Council by one Musammat Lajwanti and others and in the 
judgment their Lordships said they would humbly advise His 
Majesty to allow the appeal and pronounce judgment in favour 
of the plaintiff. On the judgment being presented to His 
Majesty in Counéil for embodiment in the formal order, the 
word “appellants” in the plural was used.” So, the plaintiff 
and appellant, Musammat Lajwanti presented a- petition to 
have the order made rescinded and an order pronounced in 
favour of herself alone. Their Lordships said that the petition 
must be granted in so far as.it prays to. have the order in 
Council made to conform to the judgment pronounced. They 
also said that by the expression “ plaintiff” they meant to 
denote Musammat Lajwanti alone without the addition of the 
other ‘appellants. Their Lordships say: 

. “It is out of the question that persons who assert that they have a deri- 
vative interest in the state of a suit can, by getting added as plaintiffs, be 
associated in a decree in favour of the person who has the only real title. 
Here although the persons possessing a derivative interest had got thém- 


selves added as plaintiffs their Lordships refused to allow them to figure in 
the decree.” 


“As to the meaning of the expression “all the questions 
involved in the suit” in O. 1, R. 10° (2), Civil -Procedure 
Code, which the learned District Munsif presumably had in 
mind in passing the order, the elaborate judgment of Srinivasa 
Aiyangar, J., in Sri Mahant Prayaga Doss Jee Varu v. The 
Board of Commissioners for Hindu Religious Endowments, 
Madras! may be consulted. That was a case where the head 
of a mutt sued the Commissioners appointed under the Madras 
Hindu Religious Endowments Act for a declaration’ that ‘the 
said Act ‘was invalid and ultra vires, ‘and ‘an-application was 
miade to add the Secretary of State for India a party. The 
learned Judge says at page 40, ` 
~ «Jf the expression in this clause had not been the word knecessari 7 but 


merely ‘desirable’ a great deal might have been said for the argument 
adduced in support of the application. But at no stage-of the discussion 






= 71926) LL.R. 50 Mad. 34: 81 MEJ. 148, 
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was I able.to understand. and the learned gentlemen thai argued in support 
of the application to make out that the presence before the Court of the 
Secretary of State was necessary * * ~. The expression 
therefore “all the questions involved in the suit’ can only be questions as 
between the parties to the litigation. The phrase ‘to enable the Court effect- 
ually and completely to adjudicate upon and settle’ would seem really to indi- 
cate that the addition of the party should be ordered only if in the opinion of 
the Court, in the absence of -the party, it cannot effectually and completely 
dajudicale and settle all the questions”. 


In the present case the sildition of the rst respondent 
as third plaintiff means the ‘investigation of the whole 
qüestion’ of his contract to finance the plaintiffs with 
which the defendant has nothing whatever to do, and it 
appears to me that -it “would be just as reasonable to 
allow „the plaintiffs if the champertous maintainer of the 
süit fails and provide them with funds to carry on the suit, 
to ask to have him made a defendant in this suit so that they 
can get relief against him for his failure to do so, as to allow 
thé champertous maintainer to be added as a’party so that he 
may protect his interests as against plaintiffs, which is what he 
lids been allowed to do by this order. In Krisoto Sunkur Dutt 
Roy v. Koylashnath Duti Roy}, it was laid down that a person 
to be added asa party to a suit must have a present interest in 
stich litigation. That was held to exclude even a reversioner who 
had been made a co-defendant. Rajah Saheb -Perhlad Sein v. 
Baboo Budhoo Singh? was quoted with approval in Ranee 
Bhobosoondaree Dosee v. Issur Chauder Dutt8, where A who 
was entitled to certain property, but had not the means to 
institute the suit for the recovery, of the same, agreed: by deed 
to sell B a moiety ‘thereof in consideration of a sum of money 
which B was to pay for the purpose of carrying on the suit in 
the names of A and B as plaintiffs. Shortly afterwards 4 
entered into a deed of compromise with C, who -was the 
claimant and in actual possession of the geater part of the 
property in question, by which a portion of the property was 
divided between them: Held, in a suit brought by B. against 
A and Es that the first deed did not operate as a present trans- 
fer of the property, ` but only as an agreement to transfér it 


upon certain contingencies which had not happened., In f 


the present. case there is not even. a “registered document 
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produced to evidence the agreement though the immoveable 
properties are described as worth Rs, 2,500 in the suit 
sale-deed. 


It has been argued for the first respondent that he has an 
interest in the suit and that he would be prejudiced if the first 
plaintiff. was allowed to withdraw from the suit. No decision 
has been quoted in which a person has been allowed to be 
added as a plamtiff merely because he is financially interested 
in the suit or will be affected in some way by its success or 
failure. See Rdja Rajeswara Muthuramalinga S ethupathi 
v. Secretary of State for Indial and Moser v. Marsdene. 
In the latter case the plaintiff, the patentee of a machine, 
brought an action against the defendant for using a machine 
which he alleged was an infringement of his patent. “M, the 
maker and patentee of the defendants’ machine, applied to be 
added as a defendant, alleging that a judgment in the action 
would injure him, and that the present defendant would not 
efficiently-defend the action. Held that -M, not being directly 
interested in the issues between the plaintiff and defendant, 
but only indirectly and commercially affected, the Court had 
no jurisdiction to add him as a defendant. At page 490, 
speaking of the English rule corresponding to O.1, R. 10, 
Lindley, L.J. says: ; . 

“Can it be said that the rule prevents the plaintiff from proceeding against 


a defendant without having to litigate with everybody who may be in any 
way affected, however indirectly, by the action?” 


It appears to me that it does not. At page 491, Kay, L.J. 
says: 

“The result on the construction contended for, would be that not only 

persons directly affected, and who would be bound by the judgment in the 


action, would be within the rule, but any person who might think he would be 
affected indirectly might insist on being made a party.” 


The mere fact that the first respondent may be affected by 
the result of this suit whether it is dismissed after real contest 
or by a collusive withdrawal is no reason for allowing him to 
be added as a plaintiff and involving the defendant in all sorts 


‘of questions between the first respondent and the plaintiffs . 


with which the defendant has nothing whatever todo. I am 





1. (1925) 50 M.L.J. 59. 2, (1892) 1Ch. D. 487. 
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clear that the, order in this case is, not only wrong but wás 
without jurisdiction as held in Moser v. Marsden}, 
The Civil Revision Petition is therefore allowed with 
costs. 
B. V. V. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
"Present Mr. JUSTICE VENKATASUBBA RAO. 
Majeti Ramachandrayya .. Petitioner* (Pefitioner-Defen- 


v. < dant) 
Mamidi Buchayya .. Respondent (Respondent-Plain- 
tiff). 


Discovery—Documents—Suit by agent against principal — Petition for 
discovery of plaintiff's rough day-books and shop-books—Discovery to be 
given if conditions are satisfied. 

The plaintiff, the commission agent of the Defendant, sued him ona 
promissory-note said to have been executed in pursuance ofa seitlement of 
account. The dealings consisted in the defendant sending the plaintiff timber 
for sale on commission and monies being advanced by the plaintiff to the 
defendant. The defendant alleging certain frauds against his agent raiseda 
contention he was not bound by the settlement. He sought discovery of the 
plaintiff’s rough day-books and shop-books. On refusal, 

Held, that he was entitled to discovery. If two conditions are satisfied 
discovery may precede particulars, ie., where (1) the information required is 
necessarily within the opponents’ knowledge, (2) the Court is satisfied that no 
unfair attempt to fish out a case is being made. When these conditions are 
satisfied, discovery may precede particulars even where the object of the 
action is to re-open settled accounts. 

Daniels Chancery Practice, (1914) 8th Edn., Vol. 1, pp. 329 and 569, 
followed. 

Petition under Ss. 115 of Act v of 1908 and 107 of the 
Government of India Act, praying the High Court to revise 
the Order of the Court of the District Munsif of Rajamundry, 
dated the 17th day of July, 1934 and made in I. A. No. 601 of 
1934 in O.S. No. 254 of 1933. 

M.S. Ramachaadra Rao for petitioner. 

K. Kameswara Rao for respondent. 

The Court delivered the following 

JUDGMENT.—The question raised is as regards the right 
to discovery and inspection. The plaintiff is the commission 
agent of the defendant and sues him on a promissory note said 
to have been executed in pursuance of a settlement of account. 
The dealings consisted in the defendant sending the plaintiff 


[So r 44 oe ag gee ee S 
(1892) 1 Ch. D, 487. 
* C. R. P. No. 1047 of had 13th December, 1934. 
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timber for sale on commission and monies being advanced by 
the plaintiff to the defendant. The defendant pleads that the 
plaintiff, while professing to sell the timber to third parties, 
sold it on various occasions to himself and that owing to such 
and other acts of fraud on his part, he, the defendant, is not 
bound by the settlement. On a previous application by the 
defendant, inspection was ordered of the plaintiff’s ledger and 
fair day-books. The discovery now sought relates to certain 
other books such as the plaintiff’s tough day-books and shop- 


. books. The question is whether the defendant’s request 


should be granted. 


There are at least three English cases bearing directly on 
this point. In each of them there was a settled account and 
the question was raised by the principal as against his agent. 
In Whyte v. Ahrens! Bacon V.C. points out that the right to 
discovery arises from the relation of principal and agent and 
that the settled account is no answer to that right. From his 
order for production of accounts the defendants appealed. 
Cotton, L.J. observes that according to the old practice in the 
Court of Chancery, production would have been ordered even 
in the absence of specific charges of fraud. Then comes the 
question, has the law been altered? Referring to O. 31, R. 20 
of the Rules of the Supreme Court (corresponding to O. 11, 
R. 20 of the Civil Procedure Code) which says that if the 
right to the discovery sought depends on the determination of 
any issue, the Court may order that such issue be determined 
first and reserve to a later stage the question as to the dis- 


‘covery, the learned Lord Justice goes on to observe, “Is there 


a plea that should be settled first which bars the discovery?” 
For determining the very issue of the settled account, the 
production of the documents is essential and therefore that 
rule does not operate asa bar. There were two applications 
in that case, one by the agent for particulars and the other by 
the principal for discovery; the former application was ordered 
to stand over till the production of the books. 

In Leitch v. Abbott? Bewen, L.J. explains, as did Bacon, 
V.C. in the previous case, that the plaintiff’s right to discovery 
arises not out of fraud but out of the relation of principal and 
agent. He further points out that the very fact that the 





1. (1884) 26 Ch. Dn. 717. ` 2. (1886) 31 Ch. D. 374. 
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principal is unable to plead except in general terms, is in-many 
cases the most cogent reason why he should have discovery 
from the other party. Referring to O. 31, R. 20, he observes 
that the discovery is wanted for the determination of the very 
issue relating to the settled account. f 

In Sachs v. Speilmani the statement of claim in an action 
by the principal against his stock-brokers to open settled 
accounts, alleged fraud but the plaintiff was unable to give 
particulars before discovery. On an application by the defend- 
ants for particulars, North, J., observes that the particulars in 
question are all in the knowledge of the defendants and fhe 
plaintiff must have the opportunity of knowing what the facts 
are, in order to enable him to furnish particulars if necessary. 


In Millar v. Harper? the same rule was applied, although 
the action was not between a principal and his agent. The 
question generally arises in this form, namely, whether parti- 
‘culars should precede discovery or discovery should precede 
particulars. In Waynes Merthyr Co. v. D. Radford & Cos 
it was contended that except in cases where a fiduciary 
relationship exists, particulars always precede discovery. This 
contention was repelled by Chitty, J., who held that although 
generally in actions where fraud is alleged against an agent, 
discovery precedes particulars, that procedure is not confined 
to cases of fiduciary relationship alone but is adopted wherever 
one party has means of knowledge not equally accessible to the 
other party. 

If two conditions are satisfied, discovery may precede 
particulars first where the information required is necessarily 
within the opponent’s knowledge; secondly the Court is satisfied 
that no unfair attempt to fish out a case is being made. When 
these conditions are satisfied, discovery may precede particulars 
even where the object of the action is to re-open settled accounts. 
(Daniels Chancery Practice)4. 

In Ramakrishniah v. Satyanandam’ Curgenven, J., after 
citing some of the cases above referred to, ordered discovery 
in circumstances such as exist in the present case. 

For the plaintiff it is urged that the defendant should not 
under the pretence of inspection be allowed to rove through 

b (1887) 37 Ch. Dn. Bee 96) 1 Ch. Ba (1 eee) 38 Ch. pare 110, 
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his books. The lower Court will, I have no doubt, impose 
sufficient safeguards to ensure that the defendant does not 
abuse the right. 


I understand that there is a similar application since filed 
by the defendant, now pending before the lower Court. In 
view of the Order I have here made, the defendant’s Counsel 
undertakes not to press that application. 


I need handly add that the plaintiff will -be entitled on his 
application to particulars, provided he makes it after the 
defendant has had a reasonable opportunity to inspect; but 
that isa matter which must be left to the lower Court. 


In the result, the lower Court’s order is set aside and the 
Civil Revision Petition is allowed but in the circumstances 
without costs. . 

K. C. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnr. JUSTICE MADHAVAN NAIR. 


Ithikat Gopala Menon .. Appellani* (first Plaintiff) 
v. i 
Kallingalath deceased Koyathi 
alias Abdul Azeez, legal repre- 
sentatives Cherachan Veethil 
Puthan Pururayil Muhanod 


Kutti and others .. Respondents (Defendants 
- 1 to 12). 


Limitation Act (IX of 1908), Art. 75—Chit Fund—Chit bond stating 
conditions for payment of entire amountin case of default of payment by 
auction-purchaser within specified time—Default—Suit for balance of money 
to be within three years from the time when on default the amount became 
due. . 
Where under a chit bond a person entering into the contract had to pay 
various instalments that would be due from him on various future dates and 
the document stated ‘if at any auction the amount therefor is not paid and the 
default is made therein, th€ amount that should be subscribed thereto as the 
balance left after deducting the dividend therein, would be paid within a 
month with profit thereon at 2 per cent. per month, and if default is made 
therein also, all the amounts that are seen to be paid in future after excluding 
those that have been paid till then, would be paid with profit thereon at 2 per 
cent. per month dividend, interest on due date” and the default occurred on 
23rd May, 1922 and the suit was brought forthe balance due by him on 
3rd January, 1927, 

Held, that the suit was barred by limitation under Art. 75 of the Limita- 
tion Act. 





* S. A. No. 921 of 1930. 27th August, 1934, 
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Lasa Din v. Mt, Gulab Kunwar, (1932) L.R. 59 LA. 376: I.L.R.7 Luck. 
442: 63 M.L.J. 187 (P.C.), relied on. 

Jawahar Lal v. Mathura Prasad, A.I.R. 1934 All, 661, referred to. 
_ Appeal against the decree of the District Court of South 
Malabar in A. S. No. 329 of 1928, preferred against the decree 


of the Court of the District Munsif of Ponnani in O.S. No. 12 | 


of 1927. 

K. Kuttikrishna Menon and P.Sankunpi Menon for 
appellant. 

B. Poker for respondents. 

The Court delivered the following 

Jupcment.—Defendants 1 to 12 are the appellants. The 
suit is upon a bond executed by one Koyathi predecessor of 
defendants 1 to 12 in favour of plaintiffs 2 and 3. The third 
plaintiff in the suit has been transposed as the thirteenth 
defendant. 

The question for decision in the second appeal is whether 
the plaintiff’s suit is barred by limitation. 


The bond was executed by Koyathi in connection with a 
chit fund in which he held a ticket. After obtaining his 
amount at the auction he entered into the suit bond Ex. A 
which refers to his obligation to pay the various instalments 
that would be due from him on various future dates. Then it 
says towards the end of the document: 


“If at any auction the amount therefor is not paid and default is made 
therein the amount that should be subscribed thereto as the balance left after 


deducting the dividend therein, would be paid within a month with profit - 


thereon at 2 per cent. per month, and if default is made therein also, all the 
amounts that are seen tobe paid in future after excluding those that have 
been paid till then, would be paid with profit thereon at 2 per cent. per month 
dividend, interest or due date”. 

It has been found by the lower Courts that default occurr- 
ed on the 23rd May, 1922. Koyatti did not pay the amount due 
on that date. Default having occurred on that date according 
to the terms of the document the entire amount due by him 
became payable on the 23rd June, 1922. The present suit was 
filed on the 3rd January, 1927. It is argued by the (plaintiffs) 
that having regard to Art. 75 of the Limitation Act the suit is 
barred by limitation. Art. 75 deals with suits on promissory 
note or bond payable by instalments, which provides that if 
default be made in payment of one or more instalments the 
whole shall be due. According to column 3 the period of 


Gopala 
Menon 
v. 
Abdul 
Azeez. 


` Gopala 


Menon 
+ v. 
Abdul 
Azeez. 
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3 years mentioned in column 2 will run from the time “when 
default is made unless where the payee or obligee waives the 
benefit of the provisions and then when fresh default is made 
in respect of which there is no such waiver”. Obviously accor- 
ding to this article unless waiver by the plaintiff is pleaded by 


. the defendant time will start from the date when the default is 


made. In this case that date is 23rd June, 1922 and under 
Art. 75 the sujt is clearly barred by limitation having been 
brought more than 3 years after that date. 

Mr. Kutti Krishna Menon for the appellant argues that 
the provision that the entire amount will become due when 
default is made is a provision in favour of the creditor and he 
is at liberty to waive it and the cause of action arises at the 
end of each period when the money becomes due and ifeso, the 
suit is not barred by limitation. For the purposes of this 
argument the plea of waiver need not be referred to. This 
question is whether on the words of Art. 75 this argument can 
be accepted. No decision directly bearing on the question has 
been brought to my notice. The decisions under Art. 132 of 
the Limitation Act which deals with suits on mortgage 


' bonds in which Limitation is calculated from the time “when 


the money sued for becomes due” as mentioned in the 3rd 
column of that article have no relevancy having regard to the 
fact that Art. 75 is not applicable to a suit on a mortgage bond. 
It is therefore unnecessary to refer to the various cases 
brought to my notice but the decision in Lasa Din v. Mt. 


_ Gulab Kunwar! may be referred to with advantage though that 


was a case which related to Art. 132 of the Limitation Act. 
In the course of that judgment their Lordships of the Privy 
Council referred to a decision of the English Court Reeves v. 
Buicher?, That was a suit where also there was a provision 
that if money was not paid at the end of a particular quarterly 
instalment the entire amount would fall due. Now, that 
decision was brought to their Lordships’ notice with respect of 
the argument that the cause of action arises only at the end of 
each instalment and not on the date when the default occurs. 
Their Lordships referring to that case said :- 


“the question for decision would have fallen in India, not under Art, 132 
but under Art. 75 which is in very special terms”. 





1, (1932) L.R. 59 LA. 376; LL.R. 7 Luck. 442: 63 M.L.J. 187 (P.C.). 
2, (1891) 2Q. B. 509. 


LXVIII] THE MADRAS LAW JOURNAL REPORTS. 247 


This observation is directly helpful in deciding the present 
case. The facts of that case with reference to the question of 
limitation and the present case resemble each other and the 
learned judges expressed the opinion that such a case in India 
would fall under Art. 75. The exact decision of the Privy 
Council which refers to Art. 132 is no doubt not applicable to 
the present case having regard to the fact that it deals with 
quite a different article. Mr. Kutti Krishna Menon i in support 
of his argument relied upon a decision in Lalta Prasad v. 
Gajadhar Shukull, The learned judges in that case had no 
doubt a money bond before them to construe. They held 
following the Privy Council decision in Lasa Din v. Mt. Gulab 
Kunwar? that though there was a provision that in case 
default, occurred the whole amount will be due the provision 
will not apply and the amount will become due after the expiry 
of the period. Of course a distinction can be pointed out 
between the case in Lalita Prasad v. Gajadhar Shukull and the 
present case. In that case the amount became payable when 
each instalment fell due. But I do not want to rely on this 
distinction for refusing to follow the decision in Lalta Prasad 
v. Gajadhar Shukuli. It appears to me that the learned judges 
have not correctly applied in that case the decision of the 
Privy Council case. As I have pointed out above the observa- 
tions of their Lordships in the Privy Council case is in support 
of the view I have taken. If the view propounded by Mr. 
Kutti Krishna Menon is accepted then it will follow that all 
suits to which Art. 75 would apply will also fall under Art. 74 
and Art. 75 will have no place at all. This argument is put 
forward by King, J. in Jawahar Lal v. Mathura Prasad. The 
view of Mukerjee, J. in that case supports somewhat the 
argument of Mr. Kutti Krishna Menon but the majority view 
that prevailed did not accept that learned judge’s view. For 
the above reasons I am of opinion that the lower Court’s deci- 
sion that under Art. 75 the suit is barred by limitation is 
correct and must be upheld. 

The next point raised by the learned Counsel is that in this 
case there has been a waiver. He says that the lower Court 
in arriving at the conclusion that there has been no waiver has 
not viewed the evidence from the proper standpoint. In my 

(1932) LLR. 55 All, 283. l 


1. 
2. (1932) L.R. 591.A. 376: LL.R. 7 Luck. 442:63 M.L.J. 187 (P. C.). 
3. A. I R. (1934) All, 661. 
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view having regard to the plaintiff’s case no question of waiver 
can arise in this case at all, his case being that all the amount 
due till the date 18th December, 1923 from which period he 
dates his cause of action has been paid. If so there is no 
room for pleading any waiver. It is admitted that a few in- 
stalments have been paid and the appellant wants to get over 
that period by saying that he elected not to collect the amount 
but this is not the case put forward in the plaint and so the 
argument based on waiver cannot be heard. For the above 
reasons I agree with the findings of the lower Court. This 
second Appeal fails and must be dimissed with costs. 


K. C. | | Appeal dismissed. 


, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace Owen Compton BEASLEY, Kt., 
Chief Justice. 


Vegesana Kanakaraju .. Appellant* (Plaintiff) 
v 
Vegesana Venkatraju and others .. Respondents (Defendants 
2,3 and 1). 


Suit valuation—Reversioners’ suit against widow and altenees from her 
fora declaration that the alienation was not binding on the estate and for a 
permanent injunction restraining alienees from cutting down trees onthe 
property—Reliefs sought for connected—Market value of property—Not the 
basis for valuation, 

Where a reversioner brought a suit against the widow of the last male 
owner and the alienees from her for a declaration that the alienations by the 
limited owner were not binding upon the reversionary right and also fora 
permanent injunction restraining the alienees from cutting down certain fruit 
trees, onthe question whether the two reliefs prayed for were necessarily 
connected and whether to give jurisdiction to the trial Court the valuation to. 
be adopted was only the market value of the property, i 

Held, that in order to establish his right to ask for an injunction against 
the alienees the reversioner had to ask for the first relief ; for without that he 
could not get the second relief. It was a relief necessarily connected with. 
the first and hence the trial Court was right in holding the valuation of the 
suit had been such as to give it jurisdiction. 


Appeal against the order of the Court of the Subordinate 
Judge of Narasapur, dated 19th February, 1931 and made in 
A. S. No. 17 of 1928 preferred against the decree of the Court 
of the District Munsif of Narasapur in O. S. No. 81 of 1926. 

V. Suryanarayana for appellant. 

P. Somasundaram for respondents. 





* A. A, O. No. 301 of 1931, ‘ 13th November, 1934. 
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The Court delivered the following 

Jupcment.—The question raised in this appeal is whether 
the District Munsif’s Court had jurisdiction to try the suit. It 
was a suit claiming a declaration that the plaintiff was the 
nearest reversioner to the first defendant’s husband (deceased) 


after the first defendant’s death and that certain alienations 


made by the first defendant in favour of some of the defendants 
were not valid and supported by consideration ayd not binding 
upon the reversionary right of the plaintiff: The second relief 
claimed was a permanent injunction restraining the defendants 
from cutting down the fruit trees, etc. An issue was raised 
with regard to jurisdiction and the learned District Munsif 
held that the suit had been properly valued for purposes of 
jurisdiction and proceeded to decide the case on its merits. He 
held that the alienation by sale of all the properties in her 
possession by the widow was invalid and not binding upon the 
reversionary interest. With regard to the permanent injunc- 
tion claimed, this was not granted by him and he appears to 
have considered the case merely from the point of view of a 
claim against the widow of having wasted the property by 
cutting down trees. Apparently the plaintiff was not in 
possession of any evidence of waste being committed by the 
other defendants and merely sought to show that the widow 
herself had cut down trees. The District Munsif held that 
there was no satisfactory proof of this and accordingly 
disallowed the claim for an injunction. Having regard to the 
fact that in all probability no evidence whatever was led with 
regard to the other defendants having cut down trees on the 
property he does not deal with that part of the case but it is 
quite obvious from the plaint that a permanent injunction was 
sought for against all the defendants on the ground that they, 
were cutting down trees. On appeal, the lower Appellate Court, 
following the decision in Veeramma v. Butchaiah\ held that the 
District Munsif had no jurisdiction to entertain the suit as the 
valuation to be adopted for the purposes of jurisdiction in such 
a suit for a declaration was the market value of the property. 
The question here is whether the two reliefs sought, namely, 
the declaration that the alienations were not binding on the 
reversionary interest and the permanent injunction are neces- 
sarily connected. It was argued here that these reliefs were 


1. (1926) 52 M. L. J. 381. 
32 
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independent reliefs, that the plaintiff could have sued for the 
declaration without necessarily asking for the injunction or 
that he could have sued for injunction without asking for the 
declaration. On the other hand, it is argued that the prayer 
for an injunction was consequential on the granting of the 
declaration. I have got to consider really whether the plaintiff 
here could have got his injunction against all the defendants 
Without getting a declaration that the alienations were not 
binding upon “the reversionary interest. Had the claim for 
injunction been limited to one against the widow, the limited 
owner and had she been in possession of the property I should 
have accepted the respondent’s argument that a person claiming 
to be a reversioner is entitled either to get a declaration that . 
the alienation or acts of the limited owner are invalid and not 
binding upon the reversionary interest or to restrain stich acts 
by the limited owner by an injunction. In this case the widow 
sold all the properties in her possession. She therefore was 
not in possession of the properties at all and she was not a 
person who was even capable of committing waste in the shape 
of cutting down trees. Only those persons in possession could 
do that. Therefore really the plaintiff’s claim is to restrain 
by injunction the alienees who are in possession of the property 
and not the limited owner at all. Then the question for 
consideration is, could the plaintiff have sought an injunction 
against these persons who are strangers without first of all 
establishing his right to do so. In my view, he had to establish 
his right and in order to establish his right he had to get the 
declaration sought for, namely, that the alienations were invalid 
and not binding upon the reversionary interest. I think that 
is quite obvious. Therefore, he could not get the second relief 
without getting the first. It was a relief which was necessarily 
connected with the first and, for these reasons, I am of the 
opinion that the District Munsif was right in holding that the 
valuation of the suit was such as to give him jurisdiction. 
That being so, the order of the lower Appellate Court must be 
set aside and the case remanded to the lower Appellate Court 
for disposal of the remaining points. The appellant will get 
his costs of this appeal. The costs in the lower Appellate 
Court will abide the result of the appeal there. 


K. C. a Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice VARADACHARIAR AND MR. 
Justice Burn. 


S. Krishnaswami Aiyar, Late minor by 
guardian meternal uncle, Doraswami 
Aiyar but now declared major and 
guardian discharged—Vide Order, 


dated 26th October, 1933, on C. M. P. : 
No. 4933 of 1933 .. Appellant* (third De- 
fendant) 
?. 
Rava Ramanadhan .. Respondent (Plain- 
| tiff). 


Hindu Law—New trade by father—Partnership with a stranger—After 
father’s death eldest son continuing business in partnership with stranger— 
Whether it was ancestral business—Liability of trading member whether 
binding on the other members. z i 

Where a father started a business in partnership with a stranger and after 
his death his eldest son continued the partnership with the stranger, 

Held, that on the father’s death, the partnership became. dissolved, and 
if later on the eldest son did business in partnership with the stranger, it 
could only be regarded asa new business between the eldest son and the 
stranger, 


Held further, that on this ground the minor son’s interest in the joint 
family property could not be made liable for the suit claim which adinittedly 
related to the price of goods supplied to the new business carried on-by the 
eldest son in partnership with the stranger. 


Benares Bank, Ltd. v. Hari Narain, (1932) L. R. 591. A. 300: I. L. R. 54 
All. 564: 63 M. L. J. 92 (P. C.), followed. 


Pichappa Chettiar v. Chockalingam Pillai, (1934) 40 L.W. 256: 38 C.W.N, 
1185 (P.C.), followed, 


The question when can a business be said to become‘ ancestral’ left open. 
Appeal against the decree of the Court of the Subordinate 
Judge (Principal) of Trichinopoly in O. S. No. 60 of 1926. 
C. S. Venkatachariar and T. V. Muthukrishna Aiyar for 
appellant. 
L. V. Krishnaswanu Aiyar for respondent. 


The judgment of the Court was delivered by 


Varadachariar, J—In this appeal, the learned Counsel for 
the plaintiff (respondent) has reported no instructions and the 
appeal has, therefore, been heard ex parte. 





* Appeal No. 472 of 1928, 12th October, 1934, 
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The appeal is by the third defendant, against so much of 
the decree of the lower Court as declared that his interest in 
the joint family properties is also liable to be proceeded against 
for the recovery of the plaint claim. The material facts are as. 
follows: defendants 1, 2 and 3 are the sons of one Sundaram 
Aiyar who died in May, 1922, leaving him surviving, three 
sons--the first defendant (thenaged about 20 and the other two. 
defendants, mjnors at that time). The third defendant attained 
majority only pending this appeal. During his lifetime, 
Sundaram Aiyar started a mundy business in February, 1920, 
in partnership with one Narasinga Rao and in the course of 
this business he had dealings with the plaintiff’s firm. It has. 
been stated on behalf of the appellant—and we see nothing on 
record to the contrary—that at the time of his death Sundaram 
Aiyar left no debts. Any how, it is common ground that the 
present claim of the plaintiff represents the unpaid balance of 
the price of goods supplied by him between September, 1922, 
and March, 1926, to the business carried on by the first 
defendant in partnership with Narasinga Rao. 


In the plaint, a decree is claimed against defendants 2 and 
3, on the footing that the trade in question had been started 
by their father and continued by the sons for the benefit of the 
family. As stated already, so far as the third defendant was. 
concerned, there was no question of his being a contractual 
party to the new business in partnership with Narasinga Rao. 
The learned Judge has heid that the third defendant’s interest 
in the joint family property is also liable for the plaintiffs 
claim because the trade begun by the father and continued by. 
defendants 1 and 2 is a family or ‘ancestral’ trade; and 
in support of that proposition he relied on the decision in 
Subbaraya Mudali v. Thangavelu Mudalii. 

As to the law relating to the circumstances under which 
the interest of a minor member in a joint family property can 
be made liable for trade debts, it is not necessary to go earlier 
than the decision of a bench of this Court in Venkataswami 
Naicker yv. Palaniswomi Chettiar? where the divergent views 
of the Courts on the subject are adverted to. In that case, the 
learned Judges held that a Hindu father governed by the 
Mitakshara law can start a new trade and make ita ‘family’ 





(1922) 45 M. L. J. 44 
2, (1928) L `L. R, 52 Mad, 227: 56 M. L. J. 380. 
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business in the sense that moneys raised for the purpose of 
that business will be a debt of necessity for which the father 
could mortgage his son’s interest in the joint family property. 
The learned Judges had then only to distinguish the Privy 
Council decision in Sanyasi Charan Mandal v. Krishna Dhan 
Banerjii and it was sufficient to point out that in the Privy 
Council case the business in respect of which the minor’s share 
was sought to be made liable had been started only by an elder 
brother. Since the decision of this Court in Venkatasami 
Naicker v. Palaniswami Chettiar? the Privy Council have in 
Benares Bank, Ltd. v. Hari Narain’ held that, for the purpose 
of this rule of the Hindu law, a business started by a father 
stands on no different footing from that started by a managing 
member other than a father such as a brother or an uncle. 
This makes it impossible for us to follow the decision of this 


Court in Venkatasami Naicker v. Palaniswami Chettiar2. Much. 


of the reasoning in that judgment will be difficult to sustain in 
view of the basis of the later Privy Council decision in Benares 
Bank, Lid. v. Hari Narain’, If debts had already been 
incurred by the father in a business started by him, then the 
position will be different, because an alienation made by him 
to secure payment or for the discharge of such debts, will be 
justified on the footing that it was for the purpose of securing 
or paying off antecedent debts. But where the money is raised 
by him for the purposes of the business and the doctrine of 
antecedent debts does not come in, the test to be applied is 
whether it was an ‘ancestral’ business or not. Though, ina 
sense the father is an ancestor to the son, the reasoning in 
Benares Bank, Ltd. v. Hari Narain shows that it is not in 
that sense that the expression ‘ancestral business’ is to be 
understood; because their Lordships clearly say that a business 
started by the father will not, as against his son be an ancestral 
business within the meaning of this rule. 


The present case differs on the facts from Benares Bank, 
Lid. v. Hari Narain® to this extent, namely, that the business 
has here been continued by the eldest. son after the death of 
the father. The question is, whether though during the father’s 
time it could not be described as an ‘ ancestral’ business, so as 


TT 


1. (1921) L. R. 49 I. A. 108: I. L. R. 49 Cal. 560: 43 M. L. J. 41 (P. C.). 
©. 2 (1928) L L. R. 52 Mad. 227: 56 M. L, J. 380. 
3, (1932) L. R. 59 I. A. 300: I: L. R. 54 All, 564: 63 M. L. J. 92 (P. C.). 
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Krishna- to make its liabilities binding on the interest of his sons in the 
swami Aiyar .. 5 5 X 
D: joint family property, it could be so described the moment the 


ae father dies and the business is continued by the eldest son. It 
Fen is not easy to define the stage at which the business can be 
arada- 


chariar, J. said to become ‘ancestral’; Mr. C. S. Venkatachariar, on 
behalf of the appellant, suggests that the business ought to 
have been carried on at least for two generations and only in 
the third generation it can be described as ancestral. It does- 
not seem to us possible to lay this down as any definite test. 
In the decision in Sanyasi Charan Mandal v. Krishna Dhan 
Banerjii their Lordships at pages 567 and 568 make these 
observations: 


« The distinction between an ancestral business and one started like the 
present after the death of the ancestor, asa source of partnership relations is 
patent. Inthe one case these relations resuJt--by operation of law froma 
succession on the death of an ancestor to an established business, with its 
benefits and its obligations. Inthe other they rest ultimately on contractual 
arrangement between the parties.” 


If this test is to be literally applied, it cannot exactly 
correspond to the one suggested by Mr. Venkatachariar. For 
the purposes of the present case, it is not necessary to express 
a final opinion, upon this question. As we have already stated, 
the father in this case started the business in 1920 in partnership 
with Narasinga Rao, prima facie that partnership could not be 
regarded as a ‘family business’. See for the latest authority, 
the judgment in Pichappa Chettiar v. Chockalaingam Pillai2 
at best, it was only a partnership between the father on the 
one hand and Narasinga Rao on the other. On the father’s 
death, that partnership became dissolved; and if later on the 
first defendant did business in partnership with Narasinga 
Rao, it can only be regarded as a new business and a new 
partnership between the first defendant and Narasinga Rao. 
In this view, the business done by the first defendant in 
partnership with Narasinga Rao cannot be said to satisfy even 
the test indicated in Sanyast Charan Mandal v. Krishna Dhan 
Banerjil. On this short ground we hold that the third defend- 
ant’s interest in the joint family property cannot be made 
liable for the suit claim, which admittedly relates to the price 
of goods supplied to the new business carried on by the first 
defendant in partnership with Narasinga Rao. The third 


1. (1921) L. R. 49 I. A. 108: I. L. R, 49 Cal. 560: 43 M. L. J. 41 (P. C). 
2. (1934) 40 L. W. 256: 38 C. W. N. 1185 (P. C.). 
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defendant’s appeal is therefore, allowed and his interest in 
the joint family property will be excluded from liability. With 
reference to that portion of the lower Court’s decree which 
declares his interest in the plaint mentioned business liable 
to the suit claim, we only wish to make it clear that the third 
defendant has all along asserted that he has no interest what- 
ever in the plaint mentioned business and that therefore it is 
sufficient to say that he has no objection to the suit claim being 
recovered out of any properties belonging to the business, 
provided it is not part of his share in the property of the joint 
family apart from the business. 

The decree of the lower Court will, therefore, be modified 
by omitting the words ‘the third defendant out of his joint 
family properties and his interest in’ and inserting in their 
place the words ‘and from’. 

As regards costs, the liability imposed on the third defend- 
ant’s share of the family properties‘in respect of costs by the 
decree of the lower Court will be discharged and the appel- 
lant will recover from the respondents his costs of the appeal 
inclusive of the court-fee that he may pay to the Government. 
The appellant will pay the court-fees due to Government on 
the memorandum of appeal. 


K. C. Appeal allowed and decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice MADHAVAN NAIR. 


Goli Ammiraju .. Appellant* (Plaintiff) 
v. 
Goli Kondalarayudu and others .. Respondents (Defendants 
2 to 4). 


Practice—Suit for partition of joint family properties—Decree passed 
—Plaintiff taking possession of properties under decree — Appeal subse- 
quently preferred by ploni Mamtomabikiy= Doctrine of approbate and 
reprobate—A pplicabthity. : 

The suit was instituted as between members of a Hindu joint family for 
“partition of the family properties and the trial Court passed a final decree 
awarding the plaintiff a certain sharein the properties. The plaintiff took 
possession of the properties allotted to him and subsequently preferred an 
appeal against the decree on the ground that there was no proper division of 
the properties and that necessary provision had not been made in regard to 
channels and water-rights. The defendants then applied to have the appeal 
dismissed on the ground that the plaintiff had by entering into possession of 
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the properties taken the benefit under the decree and could not contest its 
validity, and the objection was upheld. 


Held, in second appeal, that the plaintiff was not precluded from proceed- 
ing with the appeal as the result of his taking possession of the properties 
allotted to him under the decree, 


Distinction between cases of enforcement of absolute rights and condi- 
tional rights under decrees pointed out. 


Banku Chandra Bose v. Mariam Begum, (1916) 37 I.C. 804, Ramaswami 
Chettiar v. Chidambaram Chettiar, (1927) 26L.W.527 and Venkatarayudu v. 
Chinna Ramakrishnayya, (1929) 58 M.L.J. 137, distinguished. 


Sarat Kumari Dasi v. Amullayadhan Kundu, (1922) 17 L.W. 481, Jogesh 
Chandra v. Fazar, A.L.R. 1926 Cal. 960, Subba Rao v. Seravarayudu, (1922) 
IL L. R. 47 Mad. 7 : 44 M. L. J. 534and Qudrat Unnissa Bibi v. Abdul Rashid, 
(1926) I.L.R. 48 AL. 616, referred to. 

Appeal against the Decree of the Court of the aborir 
Judge of Cocanada in A.S. No. 85 of 1926 preferred against 
the Decree of the Court of the Dictrict Munsif of Peddapur in 
O.S. No. 292 of 1923. 


P. Somasundaram for appellant. 


G. Lakshmanna and G. Chandrasekara Sastri for respon- 
dents. 


The Court delivered the following 


Jupement.—The plaintiff is the appellant. The plaintiff 
and the defendants are members of a joint Hindu family. A 
suit was instituted by the plaintiff against the defendants for 
partition of the family properties and final decree was passed 
by the District Munsif awarding the plaintiff a certain share in 
the properties. The plaintiff preferred an appeal against the 
decree passed by the District Munsif in which he raised two 
main objections, namely, that there was no proper division of 
the properties and that necessary provision has not been made 
in regard to channels and water rights. Subsequent to the 
passing of the final decree and before the filing of the appeal 
the plaintiff took possession of the plots allotted to him under 
the decree. Before the appeal was heard an application was 
filed by the defendants praying that the Court should dismiss 
the appeal summarily on the ground that the plaintiff has taken 
possession of the share allotted to him and that having thus 
taken the benefit under the decree his appeal should not now 
be heard. In Banku Chandra Bose v. Mariam Begum and in 
er a aa S 


1, (1916) 37 I.C. 804. . ~ 
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Ramaswami Chettiar v. Chidambarani Chettiar1 which followed 
it, it was held in the circumstances of thosé éases that: 


“a “party who has adopted an order of the Court and acted under it 
cannot, after he has enjoyed a benefit under the order; contend that it is valid 
for one purpose and invalid for another. He must be considered to have 
acquiesced in the order and afterwards cannot be allowed to impeach it.” 

Acting on the authority of those decisions the learned 
Sub-Judge accepted the contention of the defendants and 
‘dismissed the plaintiff’s appeal without hearing it*on the merits. 


In this second appeal the plaintiff-appellant contends that 


the cases relied on by the lower Court are distinguishable and 
that the principle enunciated in them cannot be applied to the 
present case. In Banku Chandra Bose v. Mariam Begum2 a 
suit was dismissed for want of prosecution and on the applica- 
tion of the plaintiff was ordered to be restored to its file on the 
plaintiff’s paying to the defendants a sum of money towards 
their costs of and incidental to the application. The defendants 
accepted the sum paid by the plaintiff without recording their 
intention to appeal against the order. It was held that the 
defendants, after having accepted the money without protest, 
were precluded from appealing against the order: ‘This case 
was followed in Ramaswami Chettiar v. Chidambaram Chet- 
tiari where, after referring to it and two English cases, King 
v. Simmonds8 and Tinkler v. Hilder4 it was held that when the 
lower Court allowed. an amendment of the written statement 
on condition of the defendants paying plaintiff Rs. 150 by way 
of costs and the plaintiff’s vakil under protest accepted it he 
cannot afterwards object that the order was made without 
jurisdiction. The decision was based upon the long recognised 
principle that: 


«Where a party accepts costs undera Judge’s order which but for the 
order would not at that time be payable he cannot afterwards object that the 
order was made without jurisdiction.” 


Another case where a similar question arose is reported in 
Venkatarayudu v. Chinna Ramakrishnayyas. In that case a 
suit which had been dismissed for default of appearance by the 
plaintiff was restored on the plaintiff paying costs of the 
defendant. The defendant after receiving the costs filed a 
revision petition, objecting to the order. The question was, 


1, (1927) 26 L.W. 527. 2. (1916) 37 LC, 804, 
3, (1845) 7 Q. B. 289: 115 E,R. 498," 
4, (1849) 4 W.H. and G. 187: 154 E.R. 1176, 7 7 TTUT 
5. (1929) 58 M.LJ.137, 











33 


Amini raju- 


Kondala 
rayudu, 


Ammiraju 


v. 
Kondala- 
rayudu. 


258 THE MADRAS LAW JOURNAL REPORTS. [vOL.. 


was he entitled to be heard? This guestion was answered in 
the negative after a consideration of the two Indian cases 
which I have mentioned and also of the English decisions 
bearing on the point. The question is whether the principle 
of these decisions can be applied to the present case. I think 
not. It is clear on the facts of these cases that the party who 
later on sought to object to the order accepted costs which but 
for that order would not have been payable at that time. 
Having done so he cannot be heard to object to the order. As 
stated in some of the cases, “the cases are applications of the 
doctrine that a person may not approbate and reprobate”—see 
13 Halsbury, para. 508. The orders amending the plaint and 
the other orders were all conditional and the conditions having 
been fulfilled by acceptance of costs the orders became effective 
and cannot be questioned. This is the sum and substance of 
the principle enunciated in the above cases. In the present case 
the question of the acceptance of what is alleged to be a benefit 
arises after decree. The plaintiff in the present case is 
entitled to the properties which he took possession of under the 
decree. Whether the appeal is filed or not and whether he 
succeeds in it or not, he is entitled to get the properties decreed 
to him. By filing the appeal he is only asking for more, and 
this he is entitled to claim as a matter of right under law 
whether he will succeed or not. In these circumstances I 
cannot see how any question of estoppel or acquiescence or 
taking benefit, under an order can arise. The principle which I 
have stated above is not affected by the question whether pos- 
session under the decree was taken before the appeal was filed 
or after the filing of the appeal; the result is the same, and the 
appeal must be heard. 


T shall now examine a few cases in support of the conclu-. 
sion which I have stated above. In some of the cases the 
question seems to have arisen with respect to the conduct of 
the appellant before the filing of the appeal, while in others the 
question arose with respect to his conduct after the filing of the 
appeal? In Jogesh Chandra v. Fazar Alii the plaintiff claimed . 
a decree for Rs. 17-12-0 being the value of 5 aris and 8 seers 
of paddy at the market rate. The defendant contended that 
the plaintiff was not entitled to the amount claimed but 





"1, ALR. 1926 Cal, 960, 
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admitted that he was entitled to a lesser amount and the decree 
was made in accordance with the admission of the defendant. 
In appeal he claimed a larger amount than what was decreed 
but he took out execution to realise the amount under the 
decree. It would seem from the facts—but it is not very 
clear—that the plaintiff realised the decree amount before the 
filing of the appeal. The learned Judges after referring to 
the cases Banku Chandra Bose v. Mariam Beguyil and Manilal 
Guzrati v. Harendralal Rai Chowdhry?—another case of the 
same kind—held that the plaintiff is not precluded from prose- 
cuting the appeal on the ground that: 


“he has not derived any advantage or taken any benefit under the decree 
appealed against which was not available to him even on the admission of the 
defendant”. 


InS ara TAN Dasi v. Amullyadhan Kundu the appellant 
sought to set aside a compromise decree. Under that decree 
she was entitled toa sumof Rs. 13,500, a portion of which had 
been paid into the Court. The appellant after having obtained 
leave to appeal to His Majesty in Council applied to the Court 
for and obtained an order that Rs. 4,000 (portion of Rs. 13,500 
paid into court) should be held as security for the costs of the 
respondents in the appeal to the Privy Council. It will be 
observed that she obtained the benefit of the use of the 
Rs. 4,000 after. obtaining the leave to appeal but before the 
appeal was actually filed. It was contended before the Privy 
Council that: 

“this transaction amounted to an adoption by the appellant of the decree 
while at the same time she was impeaching it and was therefore estopped 
from doing so”. 

The Privy Council overruled this argument with these 
remarks: 

“Tf the appellant should fail inthis appeal, the money lodged in Court 
will belong to her. If she succeeds in the appeal the money lodged in Court 
will be returned to the respondents, subject, however, to any claim she may 
successfully establish to have any costs awarded to her paid out of it. In 
their Lordships’ view the point is entirely unsustainable”. 

In Subba Rao Garu v. Sri Balusu Buchi Sarvarayudus a 
decree for redemption had been passed and money had been. 
deposited in Court. The defendants drew out the money. 


deposited in Court after the decree of the lower Court 





: „>L (1916) 37 I.C. 804, 
2 (1910) 12CLJ. 556. > : 3. (1922) 17 L.W. 481 e. C). 
4, (1922)-LL.R. 47 Mad. 7: 44 M.L.J. 534. 
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and pending an appeal to the High Court. It was argued that 
their appeal to the High Court was therefore incompetent. The 
argument was overruled with these remarks: 

«Whatever they drew out themselves they seem to have ‘drawn out in exe- 
cution of the decree in this case. Execution of a decree has never been held 
to estop the decree-holder from appealing from it so far asit is against him”, 

I think the same principle should apply in a case where 
the person givgs effect to the decree with or without the help 
of the Court. In the case before us, as the defendants did not 
cultivate the land that has been allotted to the plaintiff’s share 
at the cultivation season, he cultivated the same, as he says, 
for the mitigation of mesne profits. In the next two cases 
the question arose with respect to what the appellant had done 
after the filing of the appéal. In Jogendra Nath v. Khoda 
Buksha Biswas\ it was held that where in a suit on a money 
bond payable with compound interest the Court awards simple 
interest only, an appeal against the decree is not rendered in- 


-competent where subsequent to the filing of the appeal the 


decree-holder accepts costs deposited by the judgment-debtor 
onthe basis of simple interest. Banku Chandra Bose v. 
Mariam Begum? and the English cases of that type Tinkler v.. 
Hilder, Kennard v. Harris, etc.,4 were thus distinguished by 
the learned Judges from the case before them: . 


“It will appear that in the English cases as also in the case in Banku 
Chandra Bose v. Mariam Begum? the opposite party having accepted the 
benefit which he would not have obtained otherwise than under such order, 
was held to be precluded from challenging the validity of the order. Inthe 
case before us there was no such thing. The plaintiff appealed against the 
decree in so far as it disallowed compound interest. After the appeal had 
been filed against that part of the decree which disallowed compound interest 
he accepted the costs (deposited by the respondent) and which was decreed by 
the lower Court on the basis of simple interest as to which there was no 
dispute and which the plaintiff would have gotinany event, whether the 
appeal succeeded or failed. In these circumstances the principle of the cases 
referred to above does not apply to the present case”. 


If I may say so respectfully, the distinction between the 
two classes of cases is here pointed out very clearly. In 
Qudrat-un-nissa Bibi v. Abdul Rashidi the defendant-vendee 
took out of Court the amount of pre-emption money deposited 
by the plaintiff to her credit after the filing of the appeal. It 





i 
1, (1922) 72 I.C. 554. 2. (1916) 37 I.C. 804. 
3, (1849) 4 W.H. and G. 187; 154E.R. 1176. a 
4. (1824) B. & C.801:107E.R.580, - -5. (1926) LL.R. 48 All. 616, 
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was argued that she was disqualified from proceeding with the 
appeal. The argument was overruled, the learned Judges 
remarking that the learned vakil for the respondents has not 
been able to place before them any authority in support of this 
view. On the other hand they relied on certain cases to show 
that such conduct on her part does not amount to estoppel. The 
result of these decisions clearly shows that the appellant is not 
precluded from proceeding with the appeal as the result of his 
taking possession of the properties allotted to him under the 
decree. 


Mr. Lakshmanna, the learned Counsel for the respondent, 
has not been able to support the decision in the lower Court on 
any ground. He suggested that the partition decree is peculiar 
and that it should be treated on a different basis and as the 
present case arises with respect to such a decree the lower 
Court’s decision is right. I am not able to appreciate this 
reasoning. In the result the second appeal is allowed and the 
appeal will be remanded to the lower Appellate Court for 
disposal according to law. The appellant is entitled to his 
costs of this Court. The other costs will be provided for by 

‘the lower Court. The court-fee will be refunded. 


B. V. V. Case remanded. 


IN THE HIGH COURTOF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE VENKATASUBBA RAO. 


Srila Sri Subramania Desika Gnanasambanda 
Pandara Sannadhi (deceased) and another 
Srila Sri Shanmuga Desika Gnana Pandara- 
sannadhi, Legal Representative of the de- 
ceased first Petitioner vide order, dated 7th 
November, 1933 on C. M. P. No. 4842 of 


1933 .. Petitioners* (Defendants Legal 
f Representative and his Legal 
v. Representative) 
Rangaswami Chettiar :. Respondent (Plaintiff). 


Limitation Act (IX of 1908), Sch. I, Art. 182—Step-in-aid of execution— 
Execution applications filed against dead man and wrong legal representatives 
Saving of limitation—Civil Procedure Code (V of 1908), O. 21, R. 17 (1)— 
Amendment of petition—Retrospective effect. 








*C.R.P. No. 672 of 1931. > 19th October, 1934, 
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Where owing toa bona fide error the execution petition names the 
deceased judgment-debtor as the person against whom execution is sought, 
though the petition cannot be acted upon, it is nevertheless a step-in-aid of 
execution which has the effect of saving the decree from being barred. 


Samia Pillai v. Chockalinga Chettiar, (1893) 17 Mad. 76:4 M.L.J.8 and 
Parakkat Devaswom v. Venkatachellam Vadhyar, (1925) 50M.LJ, 153 
relied on, 


Where a petition for execution is filed bona fide against a wrong legal 
representative of the judgment-debtor it would still be an application to take 
a step in aid of execution and has the effect of keeping alive the decree. 

Balkishen Das v. Bedamati Koer, (1892) LL.R.20 Cal. 388 and Rama- 


swami Chettiar v, REPERE Chetti, (1909) LL.R. 33 Mad. 6: 19 M.L.J. 671, 
relied on. 


Anamendment of an execution application under sub-clause (1) of R. 17 
of Q. 21, Civil Procedure Code made with the sanction of the court relates 
back to the original presentation of the petition and will save limitation as 
from that date. 


- Vemuri Pitchayya v. Rajayarlagadda Ankineedu, (1923) 45 M.L.J. 651 and 
Manakkal Maheswaram Nambudripad v. V. elappa Menon, (1928) 54 M.L.J. 154, 
relied on, 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the subordinate. 
Judge of Tanjore, dated 16th August, 1930 and made in E. A. 
No. 7 of 1930 in S. C. S. No. 62 of 1917. 


- S. Nagaraja Atyar for petitioners. 
V. Sundaresa Aiyar for respondent. 
The Court delivered the following 


JupGMENT.—The execution proceedings in this case have 
had a curious and interesting history. The defendant died 
soon after the passing of the decree. Ignorant of this fact, the 
plaintiff filed the first four execution petitions against the dead 
judgment-debtor. The fifth petition he filed, bringing a wrong 
person on the record as the debtor’s representative. The 
present petition is the sixth one filed against the same wrong 
representative; but the plaintiff amended it after the expiry of 
the 12 year period prescribed by S. 48, Civil Procedure Code 
by bringing the right representative on the record. The lower 
Court’s finding, which is not contested, is that the plaintiff 
throughout acted bona fide. 


“On these facts, three questions arise: 


(1) Are the first four petitions against the dead judg-- 
ment-debtor steps-in-aid of execution within Art. 182 (5) of 
the Limitation Act? 


> 
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(2) Is the fifth petition against the wrong representative 
a step-in-aid of execution ? 

(3) Does the amendment of the sixth: (i.e., the present) 
petition, beyond the period provided by the law, relate back to 
the date when it was originally presented ? 

The first point.—There is a preponderance of eee 
in favour of the view that, when owing to a bona fide error 
the execution petition names the deceased judgnrent-debtor as 
the person against whom execution is sought, it is sufficient 
to save limitation. In Samia Pillai v. Chockalinga Chettiar} 
a Bench of this Court came to that conclusion. In Bipin 
Behari Mitter v. Bibi Zohra? the learned judges, dissenting 
from Madho Prasad v. Kesho Prasada and following Samia 
Pillai v. Chockalinga Chettiar’ held that an execution application 
filed bona fide against a dead person, though it cannot be 
acted upon, is nevertheless a step-in-aid of execution which has 


the effect of saving the decree from being-barred.. The Patna: 


High Court in Sheogobind Ram v. Mt. Kishunbast Kuer* and 
the Lahore High Courtin Maula Baksh v. Mohammad Ikrams 
took the same view. In two recent Madras cases, although the 
point did not directly arise, Samia Pillai v. Chockalinga 


Chettiar! was cited with approval: Parakkat Devaswom v.. 


Venkatachalam Vadyaré and Jagannadha Rao v. Narayana- 
murthy?. But in unreported decision in C.M.A. No. 185 of 
1902 a Bench of this. Court, without discussing the point or 
considering the authorities, took the opposite view and 


Wallace, J. in Parakkat Devaswom v. Venkatachallam Vadhyar6. 


has rightly, in my opinion, refused to follow it. I therefore 
hold that the first four execution petitions, each of them filed 
within the time prescribed by the law, though they were not 
such as they themselves could be acted upon, had nevertheless 
the effect of saving the decree from becoming barred. 

The second point.—Where a petition for execution was 
filed buna fide against a wrong legal representative of the 
judgment-debtor, it was held that in spite of the mistake, it 
would still be an application to take a-step-in-aid of the exe- 
cution. Balkishendas v. Bedmati Koers. This decision was 


referred to with approval in Bipin Behari Mitter v. Bibi 


la (1893) LL.R. 17 Mad. 76: 4 M,L,J. 8. 2. (1908) LL.R. 35 Cal. 1047. 


3. (1897) LL.R. 19 All. 337, _ 4 (1932) LL.R. 11 Pat. 546. 
5. A.LR. 1934 Lah. 55. ` 6. (1925) 50 M.L.J. 153. 
7 


AIR, 1933 Mad. 696. 8. (1892) LL.R. 20 Cal, 388 at 396. 
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Zohral already _ mentioned. The same view is taken im 
Ramasawmi Chettiar v. Oppilamani Chetti? Mt. Begum Bibi v. 
Bulaqi Shah & Sons,8 Hari Mahadev v. Vishnu Balkrishna. 
I therefore hold that the fifth execution petition filed in. 
time, although against a wrong representative, as the effect 
of keeping the decree alive. 

The third point.—An amendment made under Sub-cl. (1): 
of O. 21, R. 17, Civil Procedure Code with the sanction of the 
Court, relates back to the original presentation of the petition ;. 
that is the effect of sub-cl. (2). 

In Vemuri Pitchayya v. Raja Y avid Ankineedus an 
application for execution was presented within the 12 years. 
allowed by S. 48 of the Code, but no schedule of immovable 
property belonging to the judgment-debtor was attached to it. 
The defect was later remedied under an order of Court but at. 
atime when the 12 years had expired. The learned judges 
held, dissenting from the view of the Calcutta High Court, 
that the amendment related back to the date of the original 
petition. Sankaran Nair v. Ambué is not an authority to the 
contrary; the case merely decided that where the lower Court 
declined to pass a remedial order under O. 21, r. 17 (1), there 
was no refusal of jurisdiction and the High Court was not: 
bound to interfere in revision. The case more in point is. 
Manakkal Mahaswaram Numbudripad v.-Velappa Menoni. 
There, in the original petition the name of the wrong repre- 
sentative was given. The Court allowed the amendment and 
the correct name was substituted more than 12 years after the . 
passing of the decree. The amendment was held to relate back 
to the original presentation. In Venkata Lakshmamma v. 
Seshagiri Rao’ the plaintiff obtained a decree against one R 
on 29th February, 1912. The execution petition in question 
was filed on 18th February, 1924, against the debtor who, the 
judgment states, must be presumed to have died by then. On 
5th July, 1924, an application was made to permit the substitu- 
tion, in the place of the deceased debtor, of his widow and the 
amendment was allowed. The execution petition was treated 
as being in time by the learned judges (see pp. 637 and 647. 





1, (1908) I.L.R. 35 Cal, 1047. 2. (1909) LL.R. 33 Mad. 6: 19 M.L.J. 671. 
3. A.LR. 1925 Lah. 34. 4; A.LR. 1931 Bom, 425 (1). 
5. (1923) 45 M.L.J. 651. ` 6. (1925) 49 M.L.J. 699. 
. 7. (1928) 54 M.L.J. 154. 8. (1930) 60 M.L, J. 628. 
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The view of the Patna High Court is in conformity with 
these decisions; Sheogobind Ram v. Mt. Kishunbasi Kuer}. I 
therefore hold- that the amendment takes effect from the date 
of the original presentation and that the execution petition in 
question is not barred by time. 

The lower Court’s order is accordingly confirmed and the 
Civil Revision Petition is dismissed with costs. 

B.V.V. Petjtion dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT:—Mr. Justice JACKSON AND Mr. JUSTICE 

BUTLER. l 

M. A. Rm. Prianan Chettiar, . Appellant* (Petitioner second 


Plaintiff ) 
v. i 
P. V. A. R. K. R. Lakshmanan 
Chettiar and others .. Respondents (Respondents and 


Additional trustees and parties 
added in the High Court). 


Civil Procedure Code (V of 1908), O. 21, R. 57—Applicability—Petition 
“ closed ”—Efect of—Attachment—If ceases—Practice—Duty of Couri— 
Rectification of mistake—Refund of money wrongly paid out. 

An exetution petition which is “closed! does not stand dismissed so as 
to attract the mischief of O, 21, R. 57, Civil Procedure Code. The attachment 
under it is still effective. i 


It is the duty of a Court to rectify its own mistakes, and when it has paid ~ 


out moneys which were under attachment, it must get them refunded. | 

Appeal against the order of the Court of the Subordinate 
Judge of Madura, dated 4th October, 1927 and made in E. A. 
No. 75 of 1927 in O. S. No. 34 of 1912 on the file of the 
Court of the Subordinate Judge of Ramnad. 


R. Gopalaswami Aiyangar for S. T. Srinivasagopalachari 


for appellant. 

M. Patanjali Sastri and S: a EEN for respondents. 
- The judgment of the Court was delivered by 

Jackson, J —In O. S. No. 34 of 1912, Ramnad Sub-Court, 
for framing a scheme this Court ultimately allowed both 


parties costs out of the temple funds. The surviving plaintiffs 2, 
_7, 9 were entitled to Rs. 7,458-7-6. 





t 


a Jk (1932) I.L.R. 11 Pat. 546. 
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Second plaintiff filed E. P. No. 76 of 1921 to attach 
Rs. 8,000 lying to the credit of the temple in the India Bank. 
The attachment was effected and the petition was endorsed as 
closed”. 

On 25th October, 1921, second plaintiff filed “E. A. 
No. 502 of 1921 in E. P. No. 76 of 1921” praying to be 
allowed to draw on his own behalf Rs. 1,780-11-11 and the 
balance after notice to respondents. The Court ordered that 
the Rs. 8,000 Should be sent for and a cheque for the above 
amount should be issued to the second plaintiff, and notice 
should go to the other plaintiffs for the balance. Then after 
vatious notices had been issued, second plaintiff was ordered 
to apply to bring legal representatives of plaintiffs 3 to 5 on 
the record. Second plaintiff petitioned to this effect in E. A. 
No. 191 of 1922 and on his failure to pay batta it was endorsed 
on E. A. No. 502“ E. A. No. 191 of 1922 (E. A. No. 191 of 
1922 dismissed). Hence this petition too is dismissed, 31st 
August, 1922”. : 

« This petition” no doubt refers to E. A. No. 502 which 
is described as a petition in its heading. There is no order 
dismissing the original E. P. No. 76 under which the attachment 
was made. 

Meanwhile on 20th February, 1922, the Additional Sub- 
Court, Sivaganga, had attached the deposit in-a suit where 
another person was claiming a right to these costs. That suit 
failed and the Attachment was raised. l 

Then on 12th April, 1924, a trustee of the temple, 33rd 
defendant, applied to get the deposit paid back to the India 
Bank. The sheristadar of the Ramnad Sub-Court was careful 
to note that the Sivaganga attachment was raised, but he said 
nothing about the Court’s own attachment in E. P. No. 76 and 


‘the Subordinate Judge allowed the trustee to draw the money, 


on 18th August, 1924. 

Now the. second plaintiff applies for this sum in E. A. 
No. 75 of 1927 and has been informed ‘that he is “ hopelessly, 
barred by time”. l 

By.this date the distinction between “closed” and 
<“ dismissed ” is well known. Veluswami Naicken v. Dhanakoti 
Balasubramania..Chettiar1 and it cannot be argtied that a 


1. (1927) 106 I. C. 138. 
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petition which is closed has been dismissed.so as to attract the 
mischief of O. 21, R. 57. 

Mr. Patanjali Sastri argues that after the failure to pay 
batta in E. A. No. 191 of the Court would have had good 
reasons to dismiss E. P. No. 76, which may be true, but the 
Court did not avail itself of this opportunity and E. P. No. 76 
stood as merely “closed” with the attachment under it still 
effective. Then it is argued that, assuming it to be only closed, 
the petition which re-opens it must be of the same nature as 
itself. Of course the present E. A. No. 75 is of the same 
nature and is merely supplementary to the position for attach- 
ment, but it is further argued that this later petition is 
misconceived, and should be a petition to set aside the Court’s 
order allowing the trustee to withdraw the deposit. But that is 
not a matter of which the petitioner can be expected to be 
aware. No notice was sent to him to show-cause why his 
attachment should not be raised, and he had every right to 
assume that it was still operative until E. P. No. 76 was 
dismissed: It is the duty of the Court to rectify its own mistake 
and having paid out moneys which were under attachment, to 
get them returned. The lower Court is directed to proceed 
accordingly, and then to dispose of E. A. No. 75 of 1927 on 
its merits. Costs to appellant. ` 

This root of confusion would be avoided if Courts did 
not make it their practice to endorse execution petitions with 
the maximum of untidiness and illegibility. 

K.C. 





Appeal allowed. 
[FULL BENCH. ] 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—S1IR Horace Owen Compton BEASLEY, Kt., 

Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE Kine. 

Boppanna Somayya .. Plaintiff* in the Court of the District 

Munsif, Tenali—Appellant in the 

. Court of the Subordinate Judge of 


v. Tenali 
Tadepalli Anjaneyulu 
and others .. Defendants Nos. 1, 6and 7 in do. and 


the Respondents in ‘do. 


Stamp Act (II of 1899), Ss. 60—A pplicability—Reference by Appellate 
Court—Competency. 4 3 aa 


*R,C,No,50f 1933 °> > °° °°  ° "10th December, 1934+ 
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An Appellate Court has no power to make a reference under S. 60 of the 
Stamp Act. S. 60 only applies to trial Courts which may feel a doubt at the 
stage of admission of a document as to whether a document is or is not 
properly stamped and such Courts can refer the matter to the High Court 
under S. 60. After the document has been admitted, by the trial Court, if the 
Appellate Court has any doubts about the matter and desires to take any 
action, the proper course is to proceed under S. 61 (2) of the Act. 


Case stated under S. 60 of the Stamp Act by the Subordi- 
nate Judge of Tenali in A.S. No. 11 of 1932, (A.S. No. 227 of 
1931, on the fle of the District Court of Guntur). 

A. Lakshmayya for plaintiff (Appellant in the appeal). 

V. Suryanarayana for first defendant (first respondent im 
the appeal). 

The Government Pleader (P. Venkataramana Rao) on 
behalf of the Government. 


The Court delivered the following 


JupcmEent.—This matter has been referred to us by the 
Subordinate Judge of Tenali under S. 60 of the Stamp Act. 
Some documents were admitted by the District Munsif, but 
subsequent to their admission in the appellate stage, the 
question of the sufficiency of the stamp attached to the docu- 
ments was raised and the learned Subordinate Judge having 
some doubts about the matter has referred the case to us pur- 
porting to do so under S. 60 of the Stamp Act. A preliminary 
objection has been taken that an Appellate Court has no- 
power to make a reference under S. 60 of the Act and that. 
S. 60 only applies to trial Courts, which when a doubt is felt. 
at the stage of admission of a document as to whether it is or 
is not properly stamped can refer the matter to the High 
Court. In support of the preliminary objection the Full Bench 
decision of this High Court reported in Reference under Stamp 
Act, S. 491 was referred to. That is a decision under S. 49 of 
the Stamp Act of 1879 corresponding to S. 60 of the present. 
Act. There five Judges were of the opinion that a reference 
under that section could not be made by the District Judge. In 
the judgment it is stated: 


«Jt is not explained how this reference comes to be made by the District, 
Judge; it should have been made, if at all, by the District Munsif through the 
District Judge.” 


It is quite true that that case was decided without hearing 
arguments of counsel but nevertheless it is a binding decision. 





1, (1887) I.L.R. 11 Mad. 38 (F.B.). 
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That being so, we must uphold the preliminary objection and 
hold that the learned Subordinate Judge had no power to refer 
the matter to the High Court under S. 60. He will, if he so 
desires, deal with the matter and take such action as he may 
deem necessary under S. 61 (2) of the same Act. 
K. C. — 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— SIR Horace OWEN Compton BEASLEY, Kt., 
Chief Justice AND Mr. Justice KING. 
K.. P. Raman Menon .. Appellant* (Plaintiff) 
v. 
The Malabar Forest and Rubber Com- 
pany, Limited, in Liquidation now 
represented by H. H. Wadia, Esq., 
vide Order, dated 25th August, 1931, 
in C. M. P. No. 3353 of 1931, and 
another .. Respondents ( Defen- 
danis). 


Lease—Forfeiture clause—Right of re-entry on insolvency of lessee 
—Lessee being benamidar for company—Order for compulsory winding up 
of company—Lessor whether entitled to re-enter—Sirict construction of 
forfeiture clause in lease deed. 

The plaintiff leased certain properties to one K, for a term of years. The 
lease deed contained a forfeiture clause in the following terms: “If the 
lessee becomes bankrupt the lease shall ipso facto cease and this shall be void 
and the lessor shall have the right to re-enter and take possession of the said 
-premises as if this lease were non-existent and without the lessee being 
entitled to claim damages or compensation of any kind from the lessor’. It 
‘appeared that K, was a benamidar for M, company. K, Subsequently 
assigned his rights under the lease to one S, who applied to the Bombay High 
Court and obtained an order for the compulsory winding up of M, company. 
‘The plaintiff thereupon sued to enforce his right of re-entry on the ground 
that owing to the liquidation of the company there had been a forfeiture of 
the lease. 

Held, that the clause in the lease deed as to re-entry and forfeiture could 
be applied to the insolvency of the benamidar and not the liquidation of the 
‘company, and that the lessor was consequently not entitled to avoid the lease 
and re-enter. i 

Need for strict construction of forfeiture clause in lease deeds pointed 
out. 

Venkataramana Bhatta v. Krishna Bhatta, (1924) 47 M.L.J. 307 and David 
Cutinha v. Salvadora Minazes, (1926) 51 M.L.J. 552, referred to. 

Question whether “bankruptcy” includes compulsory liquidation of 
company discussed. 


Appeal against the decree of the District Court of South 


Malabar at Calicut in Appeal No. 443 of 1928 preferred against. 


rr rt At A arema aana aaa aana 


* 5. A; No, 689 of 1930, Ure oo : 17th September, 1934. 
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the decree of the Court of the District Munsif of Calicut in 
O. S. No, 220 of 1927, 

The Advocate-General (Sir A. Krishnaswami Aiyar) ang 
N. Rajagopala Aiyangar for appellant. 

V.K. John for respondents. 

The judgment of the Court was delivered by 

The Chief Justice-—The plaintiff is the appellant. His 
suit was dismêssed in the trial Court and his appeal to the 
District Court was also dismissed. o 

The appellant by Ex. E, a lease deed, dated the 4th 
February, 1924, leased the suit properties to one Nilkanath 
Narayan Khale for a term of 75 years. It was admitted during 
the trial and in the lower Appellate Court and here that Khale 
was a benamidar’ for the. Malabar Forest and Rubber 
Company, Limited. The High Court of Bombay on the 8th 
July, 1926, made an order for the compulsory winding up of 
that company on a petition, dated the 12th May, 1926, present- 
ed by Messrs. Sabnis & Co., the Managing Agents of the 
Company to whom Khale had assigned his rights under the 
lease, and Mr. Moos was appointed the Official Liquidator of. 
the Company and represents them here as the first respondent. 

The point for consideration is whether there has been a 
forfeiture of the lease giving the appellant the right of re-entry 
as claimed by him. : Both the lower Courts, upon a considera- 
tion of Ex. E, have negatived the appellant’s claim. The 
material part of the forfeiture clause in Ex. E, reads as 


follows: 

“or if the lessee becomes bankrupt the lease shall ¿ipso facto cease and, 
this shall be void and lessor shall have the right to.re-enter and take posses- 
sion of the said premises as if this lease were non-existent and without the 
lessee being entitled to claim damages or compensation of any kind from the 
lessor.” 


The appellant claims that by reason of this clause the 
company by going into liquidation has forfeited the lease. The 
appellant contends that the words “lessee becomes bankrupt” 
mean and are intended to mean, as regards the word “lessee” 
the company, and, as regards the word “bankrupt”, its being 
ordered to be wound up by the Cotirt.. It is argued that ‘the 
parties to Ex. E, regarded company as the lessée and not Khalé 
who admittedly was merely the benamidar for the company, 


-that the contract really was with the company and not with 


Khale, and that it was the company’s going into liquidation and 
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not the insolvency of Khale that was to incur the sects 
and give the appellant the right of re-entry. 


It is the admittedly benami character of the transaction 
which enables the appellant to set up the first position, namely, 
that the company is the lessee. If that position should be 
established it is contended next that the word “bankrupt” 
there must be given an artificial and extended meaning which 


embraces the compulsory or even voluntary winding up of the 


company and English decisions have been cited in support of 
this contention. In the Conveyancing and Law of Property 
Act, 1881, in S. 2 (xv) “Bankruptcy” is defined as follows: 


“Bankruptcy includes liquidation by arrangement, and any other act or 
proceeding in law having, under any Act for the time being in force, effects 
or results similar to those of bankruptcy; and bankrupt has a meaning 
corresponding with that of bankruptcy.” 


S. 14 deals with provisos for re-entry or forfeiture and 
relief against forfeiture of leases but sub-S. (6) of that section 
expressly does not extend the provision as to relief to a condi- 
tion for forfeiture on the bankruptcy of the lessee. The Act 
therefore grants no relief where there is a condition for 
forfeiture on bankruptcy as defined in S.2 (xv). According 
to Lord Halsbury, L. C. in Fryer v. Ewarti Bankruptcy” as 
defined in S. 2 (xu) of the conveyancing and Law of Property 
Act, 1881, has an artificial and extended meaning and includes 
the winding up of companies. In that case there was a 
proviso in the lease for re-entry if the lessees being a company. 
should enter into liquidation either compulsory or voluntary 
and it was held that such a proviso applies to the case ofa 
solvent company going into voluntary liquidation for the 
purpose of reconstruction or amalgamation only, and is “a 
condition for forfeiture on the bankruptcy of the lessee” 
within the conveyancing and Law of Property Act, 1881, S. 14 
(6). On page 190 there are Lord Halsbury’s conclusions 
upon this point and I ‘set them out at length because the 
appellant has adopted them here in support of his argument. 
They are as follows:— 


‘ «The other point to my mind is equally plain. It is, speaking broadly, 
whether the Code concerning forfeiture contained in S. 14 of 44 and 45 Vic. 
c. 41 has any application at all to the forfeiture which, as I have said, was 
very plainly incurred by the liquidation. That depends on what interpretation 
is to be given to the words of sub-S. 6 of the Code in question. By that 
sub-section it is expressly enacted that the section, which, as I have said, 
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embraces a Code for-relief against forfeiture, is not to extend to a condition - 
of forfeiture upon the ‘bankruptcy’ of the lessee. Of course, but for the’ 
artificial and extended meaning given to the word ‘bankruptcy’ this would not 
be such a condition; but it seems to me, when one reads that extended 
meaning given to the-word ‘bankruptcy’, I cannot doubt that liquidation by a 
company comes within it.” 


“The words in S. 2, sub-S. (rv) are these; ‘Bankruptcy includes liquida- 
tion by arrangement’ (which I think does not refer to the liquidation by a 
company in this sense). But then comes the words, ‘and any other act or 
proceeding in law,having, under any act for the time being in force, effects or 
results similar to those of bankruptcy’. What could be moreapt to describe 
the cessio bonorum,which in effect takes place and the payment by some 
constituted authority of the creditors of the trading concern and the distribu- 
tion of its surplus property to its members, so that, but for the purpose of 
winding up, it ceases to exist as atrading concern atall? This was decided 
in 1899 by the Court of Appeal and I think rightly decided; and, if so, we 
are remitted to the first point whether a forfeiture has been incurred.” 

Lord Macnaghten on page 192 arrives at the same result. 
Clearly therefore the English Companies Act provides for 
proceedings having “effects or results similar to those of 
bankruptcy” and the Indian Companies Act has also the same 
result. In Horsey Estate, Limited v. Steiger! it was held that 
the causes of the liquidation, whether induced by insolvency or 
not, are wholly immaterial. This latter decision is relied upon 
by the appellant because from the record it is uncertain which 
of the reasons in the Indian Companies Act for asking fora 
winding up brought about the company’s liquidation. It is 
contended, therefore, that since the word “bankruptcy” which 
is the one used in the forfeiture clause in Ex. E, is not an apt 
one to use in connection with a company, as petitions in insol- 
vency cannot be presented against registered companies, the 
extended meaning given to the definition of “bankruptcy” in 
S. 2 (xv) of the conveyancing and Law of Property Act, 1881, 
by Lord Halsbury, L.C. in Fryer v. Ewart? must be applied to 
this word here and with it all the legal consequences which 
result therefrom by reason of that Act. There is much force in 
this argument presented to us but it will not be necessary for us 
to express any opinion with regard to it unless we are satisfied 
that the lessor had in mind at thedate of Ex. E, the possibility. 
of the company going into liquidation and intended to guard 
himself against such a contingency. Itis true that this was a 
benami lease but it does not necessarily follow from that, that 
the proviso as to forfeiture and re-entry was not intended to 





1. (1899)2Q.B.D.72. ` 2, (1902) A.C. 187. 
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apply to the insolvency of the benamidar. On the contrary, 
there is one good reason why it should have been intended to 
apply to him and that is that, in the event of his insolvency, in 
the absence of such a proviso, the rights of the insolvent under 
the lease would vest in the Official Receiver who would not be 
entitled to disclaim that interest without the leave of the Court 
and who would, if he so desired, affirm the lease and attempt 
to take all the benefits following from it. Ide not suggest 
that it would not be open to the lessor to claim in the insolvency 
Court that the insolvent was only the benamidar for the real 
lessee and that the Court would not then enquire into the 
matter. All this trouble, however, is avoided by a proviso for 
forfeiture and re-entry in the event of the insolvency. It is 
certainly quite reasonable to suppose that such may have been 
the appellant’s intention and where in a lease even admittedly 
benam there are in the lease deed such words as there are here 
in the clause in question, in my view, we are not justified in 
giving to those words any other meaning than on the face of 
them they have, without some strong indication in the docu- 
ment to the contrary and this I am quite unable to discover. 
The principle governing the construction of a clause for 
forfeiture is that 1t must always be construed strictly as 
against the person who is trying to take advantage of it and 
effect should be given to it only so far as it is rendered 
absolutely necessary to do so by the wording of the clause 
(Vide Venkataramana Bhatta v. Krishna Bhattal and David 
Cutinha v. Salvadora Minazes? the latter of which case relies 
on the English case of Church v. Brown3 and the observations 
of Lord Chancellor Eldon at page 265). Applying that prin- 
ciple here I am clearly of the opinion that this appeal must fail 
and be dismissed with costs. 


King, J.—I agree. 


B. V. V. Appeal dismissed. 





1. (1924) 47 M.L.J. 307. f 2, (1926) 51 M.L.J. 552, 
3. (1808) 15 Ves, 258, 
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; IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


< Present :— MR. JUSTICE STONE. 
Puthiyamatummal Peringati 
` Cheria Mammad .. Petitioner* (Defendant) 


v. 
Puthiyamatathumal Peringati 
Mammad and others .. Respondents (Plaintiff and first 
ee ee aa Defendant). 


Civil Procedure Code (V of 1908), 5.24 (1) (b)—Swit filed in Munsif's 
Court having Small Cause and original jurisdictions—-Increase of Small 


Cause jurisdiction during pendency of suit—Transfer by District Court from 


original side to small cause side—Validity—Mode of disposal of suit. 

The plaintiff filed a suit in a District Munsif’s Court which had two 
jurisdictions, the ordinary original jurisdiction and the small cause jurisdic- 
tion. At the time of filing the suit the subject-matter in dispute was above 
the Small Cause Court limit and the suit was tried on the original side. 
Subsequently and before the suit was ready for hearing the small cause 
jurisdiction of that Court was increased so as to be such that the suit was 
within the increased jurisdiction. Following upon that increase of jurisdic- 
tion and ofits own motion the District Court operating under S, 24 (1) (b) 
(ii) of the Code of Civil Procedure transferred the suit for trial to the small 
cause side of the Court iñ which it was instituted, that Court being subor- 
dinate to the District Court. The case was tried.as a small cause suit and 
disposed of. : 

Held, in revision, that the District Court had the power to transfer the 
case to the small cause side, but the suit retained its character as an original 
suit and should have been disposed of as such. 

--Hari Kamayya v. Hari Venkayya, (1903) LL.R. 26 Mad. 212 (F.B.), 
Kannan Nambiar v. Anantan Nambiar, (1905) I.L.R.29 Mad. 124: 15 M.L.J, 
491, Sambhu Dhanaji v. Ram Vithu, (1903) ILL. R, 28 Bom. 244 and Venkata- _ 
raman V. Babtiraya, (1923) 25 Bom.L.R. 516, referred to. 


< Petitions under S. 25 of Act IX of 1887, praying the High 
Court to revise the decrees of the Court of the Principal 
District Munsif of Badagara, in S. C. S. Nos. 135, 108, 141 
and 200 of 1931 respectively. — 


P. Govinda Menon for petitioner. 
D. A. Krishna Variar for respondents. 
= The Court delivered the following 


JUDGMENT. —This batch of Civil Revision Petitions raises 
Code. The facts in all the cases are in their essence as 
follows: The plaintiff filed a suit in a Court which had 
two jurisdictions, the ordinary, original jurisdiction and the 








KCR P. Nos, 109; etc, of1932 >: < Sth November, 1934, 
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small cause jurisdiction. At the time of filing the suit ‘the 
subject-matter in dispute was above the small cause Court 
limit and in each case accordingly the suit was filed on the 
original side. Subsequently and before the suit was ready for 
hearing the small cause jurisdiction of that Court was increased 
so as to be such that each of these suits was within the increased 
jurisdiction. Following upon that increase of jurisdiction and 
of its own motion the District Court operating under S. 24 
(1) (b) (ii) transferred the suits for trial to‘the small cause 
side of the Court in which instituted being a Court subordinate 
to the District Court. At the time of trial an application by 
the defendant was made that they be tried as original suits. 


That application was rejected and the cases were tried with 


all the incidents of a small cause suit except that it so happened 
that the learned trial Judge took a note of the evidence and 
delivered a judgment. Asa consequence of their being tried 
as small catise suits the parties have been deprived of the right 
of appeal which they otherwise would have had. The party 
complaining in these revision petitions is in each case > the 
defendant. 


Now it is said on the one hand that the learned District 

Judge had no power to make the transfer and on the other 
hand that he had that power. In my opinion the true position 
is as follows: As was pointed out in Hart Kamayya v. Hari 
Venkayyal the effect of S. 32 (2) of the Provincial Small 
Cause Courts Act of 1887 is that none of the provisions of 
that Act apply to a suit which has been commenced (in a Court 
which has been invested with Small Cause jurisdiction) before 
the date when the Court was so invested. It was argued in 
that case that S. 32 (2) only applies where a Court is invested 
with Small Cause jurisdiction for the first time and not as in 
the case that the Full Bench was considering in Hari Kamayya 
v. Hari Venkayyal and as I am considering now, when the 
pecuniary limit of a jurisdiction which has already been 
conferred is raised. The Full Bench case came to the conclusion 
that the sub-section should not be so construed and that S. 32 
(2) applied to a case where the Court was a Small Cause 
Court at -the time of the institution of the. suit but a Small 
Cause Court,with jurisdiction incompetent to try that suit and 
then later became a Small Cause Court with an increased 
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jurisdiction, The order of reference there was as to whether 
the transformation of certain suits into Small Cause suits was 
right or wrong and the Full Bench held that it was not right. 
That is to say they were considering the transformation of the 
suits and not only am I bound by that decision but I very 
respectfully entirely agree with it. It was the precursor of a 
series of which Kannan Nambiar v. Anantan Nambiar1 and 
Sambu Dhanaji'v. Ram Vithu2 are the following cases. It is in 
consonance with the view taken in Venkatraman v. Baburayas, 
which in turn follows Sambu Dhanaji v. Ram Vithu2, which 
in turn follows Hari Kamayya v. Hart Venkayya4 and which 
decides that the character of a suit is determined at the date 
when itis instituted. I do not find anything in Umacharan Sen 
Gupta v. Chinta Roy’ which conflicts with that. Umacharan 
Sen Gupta v. Chinta Roys is dealing with the power of the 
District Judge to transfer the case to the Court of Small 
Causes. 5. 32 (2) is not considered. What was under con- 
sideration in that case was the powers given to the District 
Judge by S. 24, Civil Procedure Code. 


Now I think it is desirable to observe that in S. 24 when 
dealing with the transfer of a case filed as a Small Cause to a 
Court that has ordinary original jurisdiction S. 24 (4) 
impresses upon the suit the character it originally had and 
specifically provides that the change in the Court shall not 
effect a change in the suit. It was instituted in the Small Cause 
Court and it remains a Small Cause. It may be said that the 
omission to deal with the converse case in S. 24 that is a case 
where a suit is filed as an original suit and then is transferred 
to the Small Cause Court argues that it was not the intention of 
the legislature in such a case to retain for the original suit the 
character of original suit. But I think there is a much better 
reason than that for the omission of the converse case. The 
Civil Procedure Code was passed in 1908. The converse case 
had been dealt with in 1887 by an unrepealed Act and is to be 
found in S. 32 (2) of the Provincial Small Cause Courts Act. 

The result of the above analysis therefore in my opinion 
is this. The learned District Judge had the power to transfer 


1. (1905) I. L. R. 29 Mad. 124: 15 M. L. J. 491. 
2. (1903) I, L. R. 28 Bom. 244, 3, (1923) 25 Bom. L., R, 516s 
4. (1903) I. L. R. 26 Mad. 212 (F. B,). 
5. (1916) 36 I. C. 881. 
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these cases to the Small Cause Court but they retained their 
character of original suits. It is true that as a consequence 
the transference of them to the Small Cause Court was idle, 
but I think it is better to put it in the way I have, than to say 
that the District Judge had no power to transfer them. He 
had power but the transfer was to no purpose. They have in 
fact been tried as small cause suits though they should in fact 
have been tried as original suits, though by a Small Cause 
Court. Re 
The cases will accordingly have to be retried as original 
suits and they are referred to the Trial Court accordingly. It 
is very regrettable that these cases have been as a consequence 
so greatly delayed and I direct that all the future stage shall 
be expedited .so far as practicable certainly through all stages 
in Courts subordinate to the High Court. The costs of these 
Civil Revision Petitions will be costs in the cause. It is not the 
plaintiff’s fault that these transfers were made. They were 
made by the District Court of its own motion. 

B. V. V. —— Retrial ordered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-—Sir Horace Owrn Comrton BEASLEY, Kt., 
Chief Justice AND MR. Justice KING. 


K. N. Varadaraja Aiyar .. Appellant* (second Respon- 
v. .  dent-third Defendant) 
K. N. Parameswara Aiyar .. Respondent (Petitioner- 
first Plaintiff). 


Execution—Execution-petitioner allotted a property on a partition— 
Property damaged between dates of award of partition decree and pelition 
Seeking possession by the execution-petitioner-—Damage to be assessed by 
Court and awarded to the-execution petitioner, 

Where in execution proceedings the petitioner found that the property, 
which was allotted to him ona partition, was damaged deliberately between 
the date of the decree in the partition suit and his seeking to get possession 
of it, and so he petitioned to the Court for both possession and for assess- 
ment of the damages alleged to have been done to the property, and the 
Court fixed the amount on report of a special Commissioner appointed for 
that purpose, 

Held, on appeal, that the executing Court was bound to assess the 
damages and to award them to the petitioner. 

If a decree awards a persona certain property, he is entitled to getitin 
the state in which it was when that decree was passed and that whether when 
the property was delivered it continued to be in the same state or in the 
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meantime underwent deterioration is a question to “be determined in 
execution, 


Dhanaraja Gerji v. Parthasaradhy, (1932) I.L.R. 57 Mad. 49, followed. 
Appeal against the order of the Court of the Subordinate 


Judge of South Malabar at Palghat, dated 17th October, 1931 
and made in E. P. No. 50 of 1931 in O. S. No. 47 of 1919. 


C. R. Venkatachala Aiyar for appellant. 
P. S. Nagayanaswami Aiyar for respondent. 


`~ 


The judgment of the Court was delivered by 


The Chief Justice-—This appeal must be dismissed with 
costs. The Subordinate Judge in execution proceedings arising 
out of a partition suit awarded the execution petitioner the sum 
of Rs. 750 by way of damages. The matter arose in the 
following way. There was a certain property which in the 
partition. fell to the share of the execution.petitioner. Between 
the date of the decree and the execution proceedings that 
property was deliberately damaged. The case of the execution 
petitioner was that the third defendant in the partition suit, 
who was one of the co-sharers, at the instance of the second 
defendant, dliberately damaged this property, the second de- 
fendant having previously given an undertaking that he himself 
would not damage the property. Presumably he was able to 
satisfy his conscience, if he possessed such a thing, by getting 
somebody else to do the damage instead. This apparently he 
considered was within the terms of the undertaking and not in 


violation of them. The third defendant was also a co-sharer 


and the position taken up by the execution-petitioner was that 
this property had suffered in this way in between the decree in 
the partition suit and his seeking to get possession of it and he 
was therefore in law entitled in execution proceedings not only 
to an order putting him in possession of the property but also 
to the assessment of the damages alleged to have been done 
to the property. In his petition he, first of all, asks to be 
given possession of the property and, secondly, for the assess- 
ment of the damages. The Subordinate Judge appointed a. 
commissioner to report as to damages. We have thé Com- 
missioner’s report before us and it was before the learned 
Subordinate Judge who accepted it and fixed the damages done 
to the property at Rs. 750 agreeing with the figure arrived at 
by the Commissioner. He accordingly allowed that amount to 
the execttion-petitioner. The objections taken before us are 


ns 
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that the petitioner did not ask for the payment of the damages 
after they had been assessed to-the petitioner and that the 
Court had no right to make any such order. Reliance was 
placed upon the decision of ‘this High Court in Ramu Shettithi 
v. Maniappu Shettithi1 in support of this contention. There is, 
however, a case of a later date, namely, Dhanaraja Gerji v. 
Parthasaradhy? a decision of a Bench of this High Court con- 
sisting of Venkatasubba Rao and Reilly, JJ., where an exactly 
similar point arose and was dealt with. That Bench disagreed 
with the decision of the Bench in Ramu Shettithi v. Maniappu 
Shettithi! and followed other cases and we think quite rightly. 
The Bench in this case held that where a decree awards a 
person a certain property, he is entitled to get it in the state in 
which it was when that decree was passed and that whether 
when the property was delivered it continued to be in the same 
state or in the meantime underwent deterioration is a question 
to be determined in execution. They further held that it was 
not competent to the Court under S. 47 (1), Civil Procedure 
Code to refer the petitioner or the plaintiff to a suit and that 
such a matter as this must he dealt with in execution, the 
provisions of that section being mandatory. In our view, this 
decision covers this case and we see no reason whatever for 
disagreeing with it. Following that case, we hold that the 
` executing court was bound to assess the damages and, having 
done so, awarded the damages so assessed to the petitioner. 


Another objection taken was that the damages Rs. 750 


awarded were excessive. We observe that no -assistance’ 


whatever on the question of damages was given by the third 
defendant in the lower Court. He was content to take up the 
position that he was not liable to pay any damages at all. 
Hence it is that we only have the Commissioner’s report before 
us and the learned trial judge’s acceptance of that report. An 
appellate Court will not interfere with’ the assessment of 
damages by a lower Court—that is particularly the duty of the 
trial Court—unless-the trial Court has adopted an incorrect 
principle or method of assessment of damages. That is not 
the. case here. For these reasons, this appeal must be 
dismissed with costs. 


K. C. E eee Appeal dismissed. 


—. $$$, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE VENKATASUBBA Rao. 


Narpina Veeramma .. Petitioner* (Plaintiff) 
v. 
Gadde Venkatarasamma and 
another . Respondents and nil ( first Defend- 


ant and Government). 
Court Fees Act (VII of 1870, as amended in Madras), Sch. 11, Art. 17-A 
(i) and (1ii)—Suit to declare adoption invalid—Further reliefs as to declaring 
three wills to be invalid—Court-fee payable. 


The plaintiff sued for a declaration that an adoption made by V, the 
deceased, was invalid. He also prayed that three wills of different dates 
executed by V be declared invalid, t 


Held, that as regards the prayer to set aside the adoption the plaint was 
leviable to Court-fee under Art. 17-A (iii) of Sch. II of the Court Fees Act. 


Kittiya Pillai v. Ramaswamia Pillai, (1929) 56 M. L. J. 394, followed. 


Held further, that as regards the further reliefs to set aside the wills 
separate Court-fee was payable under Art.17-A (2) of Sch, IT in respect of 
each of the three declarations; the fact that the property dealt with by the 
three wills was the same did not render the plaint leviable to a smaller 
Court-fee. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Amalapuram, dated 23rd November, 1933 and made 
in Original Suit No. 34 of 1931. | 

V. Viyyanna for petitioner. 

The Government Pleader (P. Venkatramana Rao) and 


B. Satyanarayana for respondents. 


The Court delivered the following 

JupcmEent.—The question raised in this case is whether 
proper court-fee has been paid on the plaint. One Venkata- 
ratnam died leaving the first defendant, his widow; the second 
defendant is said to have been adopted by him on the 6th May, 
1928. On the 6th November, Venkataratnam made a will 
giving authority to the-first defendant to make another adoption 
in the event of the second defendant dying. On the 21st 
November, he made another will bequeathing his share of the 
property to the first defendant, on the footing that he had 
become dividéd in status from his adopted son. Three reliefs 
are prayed for in the plaint; (1) a declaration that the adop- 
tion made by Venkataratnam is invalid (2) that his will dated 


* C. R P. No. 10 of 1934, ~ 21st November, 1934. 
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6th November, 1928, is invalid and -(3) that his will dated 
21st November, 1928, is also invalid. 


In regard to the first relief, the case directly falls within 
S. 17-A, III of Sch. II to the Court Fees Act. The reliefs 
claimed is a declaration that the second defendant’s adoption 
is invalid and the suit has been filed in the Sub-Court; the 
value of the property according to the plaintiff for purposes 
of jurisdiction being four lakhs,of rupees, the Court-fee 
payable is Rs. 500. The lower Court’s conclusion on the point, 
which is in accordance with the view taken in Kattiya Pillai v. 
Ramaswamia Pillai) is correct. 


Next, if the plaintiff fails on the issue relating to the 
adoption, the suit fails as his counsel Mr. Viyanna suggests 
and nothing further remains to be done; but should he succeed 
on that issue, in other words, should the Court, agreeing with 
him, hold that the adoption is invalid, then the other two 
reliefs become material. In regard to each of these two 
remaining reliefs, the case is governed by Art. 17-A (7) -which 
refers to suits to obtain declaratory decrees where no conse- 
quential relief is prayed. In such a case, the plaint having 
been presented in the Sub-Court, the Court-fee payable is 
Rs. 500 if the value for purposes of jurisdiction is Rs. 10,000 
or upwards. In regard to the'second relief; the value of the 
property is the same as in regard to the first, i.e., four lakhs; in 
regard to the third, the property bequeathed to the first 
defendant being the half-share of Venkataratnam, the value 
of the subject-matter would be two lakhs. That being so, in 
regard to each of these two reliefs (the second and the third 
relief), the Court-fee payable would be Rs. 500. It is argued 
that to hold so, would amount to compelling the plaintiff to 
. value the same property thrice, but I am afraid this cannot be 
helped. None of the reliefs claimed can be said to be superfluous 
or unnecessary and each is independent of the others. Nothing 
compels the plaintiff to claim the three reliefs, and they being 
distinct and independent the requisite Court-fee in regard to 
each of them must be paid. 


The lower Court’s view that in regard to these three 
reliefs Rs. 1,500 should in the aggregate be paid as Court-fee, 
is therefore correct. The Civil Revision Petition is dismissed 





1. (1929) 56 M. L.-J. 394. 
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with costs. Time for payment of the deficient Court-fee is 
four weeks from this date. 

B. V. V. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
CORNISH. 
Katikineni Venkata Gopala 
Narasimha’ Rama Rao .. Petitioner* in both (Accused in 
P. R. C. No. 1L of 1934 on the file 
of the Court of the Sub-Divi- 


v. sional Magistrate of Kovvur) 
Chitluri Venkataramayya.. Respondent in both (C Hi 
ant). 


Criminal Revision—Preliminary enquiry by sub-divisional Magisirate— 
Decision on admissibility of an evidence—Whether High Court can interfere. 
: Where a Sub-Divisional Magistrate in a preliminary, enquiry before 
‘committal to sessions for trial admitted certain statements made by the com- 
‘plainant in an income-tax return, 

Feld, that the High Court could not in revision interfere With, the 
decision to admit evidence. 

It is very unusual for the High Court to hold up a preliminary enquiry 
while it adjudicates upon an order of this kind; for if the case were to be 


“committed to sessions for trialit would rest upon the trial Court indepen- 


dently to decide upon the admissibility of this evidence and hence it would 
be undesirable, by a decision at that stage, to interfere with that Court’s 
“discretion, 57 M. 475 referred to, 


Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the orders 


“of the Court of the Sub-Divisional Magistrate of Kovvur, 
“dated 12th August, 1934, on petitions, dated 5th August, 1934 


and 26th July, 1934, respectively in P. R. C. No. 1 of 1934. 
. S. Srinivasa Aiyangar for K. S. Jayarama Atyar and 
B. T. M. Raghavachari for petitioner in both. 
Advocate-General (V. Suryanarayana) for respondent. 
K. Venkataraghavachari for The Public Prosecutor on 
‘behalf of the Crown. 
“The Court delivered the following 


Orper.—The question which these Criminal Revision 
-Petitions raises is as to the admissibility of certain statements 
made by the complainant in an income-tax return. The case 
„is in the stage of .a preliminary inquiry, and, if committed, 


as ats hostage ot Ea an GAN eored; 
* WR. Cs, Nos. 647 and 648 of 1934. awe 18th September, 1934, 
(Gut Ps, Nos, 601 and 602 of 1934), 
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will eventually be heard by the Sessions Court. In these 
circumstances, it has been urged upon us by the complainant 
that we should not interfere with the Order of the learned 
Sub-Divisional Magistrate admitting the evidence. We believe 
it to be very unusual for this Court to hold up a preliminary 
enquiry while it adjudicates upon an order of this kind. 
Indeed, only one reported case, a recent one decided by Burn, 
J., (in Ponnusami Chetty, In ret) has been broughé to our notice 
in which a question of the admissibility of evidence at this 
stage has been entertained; and it does not appear that any 
objection, such as is raised now, was preferred. We are 
influenced by the consideration that if the case is committed 
for trial, it will rest upon the trial Court independently to 
decide upon the admissibility of this evidence, and it seems 
undesirable that, by a decision at this stage, we should in any 
way interfere with that Court’s discretion. If the case is not 
committed, our intervention will have been unnecessary. 
Mr. S. Srinivasa Aiyangar objects that this petition has passed 
the admission stage, when it was open to the Court to throw it 
out on these grounds, We do not think that our hands are 
thereby tied, as on the previous hearing there was no occasion 
for the objection to be raised. l 

For these reasons we decline at this stage to interfere with 
the decision to admit the evidence and dismiss the Petitions. 

K. C. Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEsENT:—Mr. Justice STONE AND MR. JUSTICE 
PAKENHAM WALSH. or j | 
P. N. Raghavan Pattar and others .. Appellants* (Plain- 

v. : tiffs) i 
Minor S. Arumugham by his mother and 
guardian Singarammal and another .. Respondents 
(Defendants). 

Chit Fund—Bond executed by highest bidder to stake-holder—Penalty 
clause—Stipulation for payment of future instalments in lump sum—W hether 
amounts to penalty —Nature of chit fund transaction—Contract Act (IK of 
1872), S. 74, Il, (g)—Applicability. 

The plaintiff’s were the stake-holders of a chit fund. The scheme of the 


fund was to collect from the contributors to the fund ‘monies, gather by that 
means a fund and put it up to auction. The person -who offered the highest 
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discount at the bid got it less the discount, which was distributed among the 
other contributors, and less the current contribution due from the auction- 
purchaser. It was a term of the purchase that the person offering the 
highest discount should bind himself to pay the future instalments. The 
defendant who was the highest bidder at an auction had executed bonds 
which provided that he would pay the future instalments as they became due 
and that he would pay the same within fifteen days from the date of default 
with interest at two per cent. per mensem. He further agreed that if default 
was made evenin respect of the payment by that time he would pay in one 
lump sum the entire amount of all the future instalments with interest from 
the date of default after excluding the payments already made before the 
default, The plaintiffs having sued to enforce the bonds the defendant 
pleaded that the default clause was a penalty and therefore unenforceable: 


Held, that in essence the person who offered the highest discount and 
thereby became the owner of the chit fund was a purchaser at an auction, 
that the contract was one of sale and not of borrowing, and S. 74, Il. (g) of 
the Contract Act could not be relied on asa defence to the suit to enforce 
the penalty clause in the bonds. 


Kunju Nair v, Narayanan Nair, (1932) 65 M.L.J. 29, approved. 
Muihukrishna Aiyar v. Sankaralingam Pillai, (1912) 1,L.R. 36 Mad. 229: 
24 M.L.J. 135; Subbiah Pillai v. Shanmugham Pillai, A.I.R. 1928 Mad. 245; 
Muthukumaraswami Pillai v. Subramania Chettiar, (1926) 102 I.C. 14, 
considered. i A 
Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore, dated 31st January, 1929 in O. S. 
No. 153 of 1928. 
C. S. Swaminathan for appellants. 


A.C. Sampath Aiyangar and T. R. Srinivasa Aiyar for 
respondents. i 

The judgment of the Court was delivered by 

Stone, J.—This appeal raises a simple point in connection 
with a chit fund transaction. The Subordinate Judge has 
treated a certain clause in a mortgage bond as a penalty 
clause and has varied its terms in favour of the defendants. 
The question is whether he was right in so doing. The exa- 
mination of the point is to be found on page 16 of the printed 
pleadings under the heading of the 4th issue. The learned 
Judge does not refer to‘any cases. He does not definitely give 
the reasons why he considers that the clause in question is 
penal but he puts it on the following ground. 


“As the plaintiffs are mere stakeholders who have merely 
to collect the instalments at stated intervals and as they do not 
require the entire amount from the first defendant for distribu- 
tion among the share-holders at once, the ends of justice will 
be met with in this case if a decree is passed for the instal- 
ments that are overdue on the date of the plaint with interest 
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at 18 per cent. per annum on the amount of each instalment 
from the date of default to the date of the plaint as provided 
for in the bonds.” 

The material facts are as follows :— 

The plaintiffs are the stake-holders of a chit fund. The 
scheme of this fund was to collect from the contributors to the 
fund so many rupees, gather by that means a fund and put 
that fund up to auction. The person who offers the highest 
discount at the auction gets that fund less the discount (which 
was distributed between the other contributors) and less the 
current contribution due from the auction-purchaser. It was 
a term of the purchase that the person offering the highest 
discount should bind himself to pay the future instalments. 
The defendant accordingly bound himself in this case by two 
bonds Exs. A and B. In essence the bonds provide that he 
shall pay the future instalments as they become due and if he 
fails to pay any instalments on the due date then he says in the 
bond, 


“T shall pay the same within 15 days from the date of the 
default with interest at 2 per cent. per mensem. If default is 
made even in respect of the payment by that time and thus 
default is committed in respect of any one instalment I shall 
pay in one lump the entire amount of all the instalments to 
come with interest at Rs. 1-8-0 per cent. per mensem from the 
date of default after excluding the payments that I have made 
for the instalments that had gone by previous to the one in 
respect of which default is committed by me without having 
anything to do with the instalments yet to come”, 

Now it is said that the default clause brings this case 
within S. 74, Ill. (g) of the Indian Contract Act because in 
essence this chit fund transaction is a contract of loan wherein 
the borrower borrows a sum of money and gives a bond fora 
larger sum of money with a default clause in that bond. The 
case in Muthukrishna Aiyar v, Sankaralingam Pillail was 
accordingly pressed as showing that a clause of this nature 
should be regarded as a default clause. Muthukrishna Aiyar 
v. Sankaralingam Pillail is a case of a loan of money on an 
instalment bond and it has no applicability whatsoever to a case 
like the present unless this is in essence a loan transaction. In 
our opinion this is not a case of borrowing at all. At the 
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auction the person bidding’ the highest discount is regarded as 
a purchaser of-the.suibject-matter of the auction: There is no 
reason we can see why a chit fund auction is different from 
any other auction save that as a rule what is sold is a present 
sum of money which is,‘‘moveable property” and no ‘goods’ 
within the meaning of-the Contract Act, whereas at most 
auctions what is sold are. goods, in the ordinary sense. But 
even a chit auetion in some cases has as the subject-mattér the 
sale of goods in thé ordinary sense viz., rice, and it seems to 
us clear that in essence the person who offers the highest 
discount and therefore becomes the owner of the chit fund is 
a purchaser at an auction and the contract is one of sale and 
not of borrowing. Different considerations may apply after 
the coming into force of the Indian Sale of Goods Act, 1930, 
which excludes money from this class of Goods. As to this 
we express no opinion. The highest bidder-purchases the chit 
by offering (1) the highest discount (2) a bond for the future 
payments of instalments and these two things together consti- 
tute’ the consideration that he gives for the right which he 
buys immediately, the subject-matter of the chit. From that 
it seems to us to follow that it is irrelevant to consider, in 
determining whether the clause in the bond which he gives is a 
penalty or not, whether the amount of the chit that he buys 
and the amount of the instalments that he undertakes to pay. 
are or.are not the same. Yet this is the essence of the argu- 
ment addressed to us by the counsel for the respondent who 
sought to bring this case within Ill. (g) to S. 74 of the Indian 
Contract Act which illustration is a case of loan where the 
borrower borrows a hundred rupees but gives a bond for rupees 
two hundred. Here it is said that the chit—purchaser bor- 
rows the amount of chit fund and gives a bond for the amount 
of his instalments. Thus if the amount of the instalments 
happens to be more than the chit fund that he buys the case is 
on all fours with the case of a borrower of Rs. 100 who gives 
a-bond for Rs. 200 and is therefore distinguishable from 
illustration (F). Now the effect of the default clause in a 
bond given by the purchaser in a chit fund has been considered 
by a number of Judges and benches of this High Court and 
the decisions are all one way excepting a decision of Srinivasa 
Aiyangar, J. in Subbiah Pillai v. Shanmugam Pillait, which 


1. AJR. 1928 Mad. 245. 
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“was reversed on appeal, and another decision of the; same 
learned Judge which was referred to in Subbiah Pillai v. 
Muthiah Piflaiiin appeal and was distinguished but not expressly 
overruled and a decision of Ramesam, J., reported in Muthu- 
-kumaraswami Pillai v. Subramania Chettiar2, which it is said is 
in favour of the respondent but which. on perusal will be 
found to be a case wherein the learned Judge has expressly re- 
fused to decide the point now in issue. On the other hand there 
isa very careful decision of Anantakrishna Aiyar, J., reported 
in Kunju Nair v. Narayanan Nair, wherein. all the authorities 
are considered that existed up to-that date including ` Muthu- 
krishna Aiyar v. Sankaralingam Pillai. There are also two 
bench decisions, Vaithianatha Aiyar v. Govindaswamy Odayars 
and Subbiah Pillai v. Muthiah Pillai. which followed Vaithi- 
natha Aiyar v. Govindaswami Odayar’. There is also the 
decision of my learned brother, Pakenham Walsh, J., reported 
in Ayyakannu Pillai-v. Doraiswami Pillaié. The only way in 
which it is sought to distinguish this case as I understand the 
‘argument from that series is this. Here it is said that the bond 
_is for a larger sum than the amount of. the thing purchased, 
the chit and in the other cases this was not so. We are also 
pressed with Muthukrishna Atyar v. Sankaralingam Pillai4 on 
the view that in essence e the chit purchaser- is a borrower of 
money. 


Now we have examined the oie. in ‘Subbiah Pillai x v. 
Muthiah Pillail and we can find no distinction between that 
case arid this ase on the facts. There the bond was larger 
than the chit fund. Further we are of the opinion that. it can 
make no difference that the amount of the bond is larger than 
the amount of the chit fund and further we are of the opinion 
that a chit find transaction of this kind is entirely different 
from a loan transaction in which the borrower at the time of 
the loan gives a bond for more than the amount that he 
borrows. This is a case of a purchase and it is part of the 
contract that the purchaser has to pay the principal sum 
reserved by the bond together-with interest. There are two 
ways provided in which he shall pay, viz. (1) either by 








1. (1933) 65 M.L.J. 302. 

2, (1926) 102 LC. 14, 3, (1932) 65 M.L.J. 29, 
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instalments or (2) by a lump sum. We do not consider it neces- 
sary to express an opinion on the question as to whether S. 74 
applies at all to cases of this kind. S. 74 of course only 
applies when a contract has been broken and if a contract of 
sale provides alternative modes whereby a purchaser may pay 
either by instalments or by a lump sum down it may be a 
question as to whether there is any breach until the purchaser 
has failed to pay at all not merely failed to pay in one mode. 
It may be there is only a breach when he has not merely failed 
to pay his instalments but has also failed to pay the lump sum 
so that he has not paid at all. To hold that the obligation to 
pay the lump sum on failure to pay an instalment is a penalty 
would have the effect of relieving the purchaser of the chit 
fund from his obligation to carry out the contract that he has 
made and to pay the consideration that he has offered at the 
time of the auction. 
In view of the Bench decisions being the same way as 
the decision of Ananthakrishna Aiyar, J., which reviews all 
the cascs and with which we entirely agree and which we think 
is indistinguishable from this case, and the “decision of my 
learned brother and also bearing in mind the fact that 
Ramesam, J.’s judgment does not deal with this point and that 
of the two decisions of Srinivasa Aiyangar, J., one has been 
reversed on appeal and the other not followed in subsequent 
cases, we are of the opinion that this appeal succeeds with costs 
throughout and that the decree should be as prayed for less 
the amount decreed by the lower Court which we understand 
has been paid into Court and drawn out. 
Time for redemption four months. 


B. V. V. ves Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE KrisHNAN PANDALAI. 


Appakoth Kombi Avulla Karnavan 
and Manager of the tarwad of 
Koomangode and others .. Appellants* (and Supple- 
mental Appellants. 
‘Plaintiffs and nil). 
U, e 
Erachavanveetil Kottayi Matha and 
others .. Respondents (Defend- 
ants). 


Mahomedan Law—Partition—Allotment of properties to females named 
as ‘streesothw’ to be taken by them and their female descendants existing or to 
be born thereafter—Provision for management by named males in order of 
seniority—V alidity—Lease—Expiry of term—Non-payment of reni—Notice 
to quit—Necessity—Melcharth—Power of manager to grant. 


There is nothing to prevent the allotment of property at a partition, under 
the Mahomedan law, to members of the family, male or female then alive, 
and to their children male or female alive. But anattempt to create a new 
dine of succession or to constitute anew group of persons not known to the 
personal law of the parties is invalid. 

Where property is given for an estate of inheritance to a person or 
persons, accompanied by a limitation to heirs in a line not sanctioned by the 
law, the disposition in favour of the persons named will stand and the invalid 
limitation of heirs will drop out. 


Jatindra Mohan Tagore v. Gomadra Mohan Tagore, (1872) 9 Hink L.R. 
377, applied. 

The descendants of a ANAN A lady effected a partition of her pro- 
perties in 1886, The deed of partition allotted three items of properties, which 
were left undivided, as belonging to a streesothu tarwad to seven women 
named in the deed and to their female children then existing and to be born 
thereafter. The deed also provided that the properties so allotted were to be 
held in possession and managed by certain males, also named therein, in the 
order of seniority beginning with K, whoas manager leased the properties in 
1887 to C. It was renewed in 1898 to C’s wife, from whom U,a-female 
‘member of the family and the ancestor of the respondents, got an assignment 
of the lease and entered into possession in 1909. The lease expired just six 
months after U took possession. It was admitted that no rent was paid after 
U entered into possession, either by U or her descendants (the respondents), 
They sublet the property and refused to surrender possession. . 


First appellant, who was in the line of managers named in the deed, as 
the person then entitled to management under the deed, granted a melcharth 
to the second appellant onthe basis of whicha suit was brought for eviction 
ofthe respondents. The latter pleaded that the provision in the partition 
deed allotting the properties as streesothu was invalid, that the melcharth was 
invalid and that the suit was bad for want of proper notice to quit. 


= b a - - . 
+S. A. No. 157 of 1930. ` 2ist February, 1934, 
37 
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Held, (4) the partition deed having been entered into by all the persons 
who were entitled to the properties, the provisions of the same were binding 
on them and on their successors including the respondents ; 


(49) that though the description of the property as belonging to the 
streesothu tarwad and the limitation of its.descent to those (female children) 
that might be born hereafter, were illegal, the rest of the disposition allotting 
the property to the seven females named in the deed as well as their children 
then existing was perfectly valid; 


(tdi) that the invalidity of the streesothu tarwad as a legal conception had 
not, however, the effect of invalidating the provision for the management of 
the property to the extent to which the owners to whom it was legally allotted 
had the power to provide. 


Jatindra Mohan Tagore v. Ganendra Mohan Tagore, (1872) 9 Beng. L. R. 
377, applied. 

Muhammad Kunhi v. Packrichi Umma, (1923) I.L.R. 46 Mad. 650 (F.B.) 
and Moithiyan Kutiy v. Ayissa, (1928) I. L. R. 51 Mad. 574: 55 M.L.J. 208, 
referred to. 


(iv) that first appellant as one of the persons named as manager was 
entitled as such to grant the suit melcharth and the respondents had no 
answer to the suit for possession ; 


(v) the original lease having expired and U and the respondents never 
having paid any rent, there was no need for any notice to quit. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tellicherry in A. S. No. 134 of 1927 (A. S. No. 475 
of 1927, District Court) preferred against the decree of the 
Court of the District Munsif of Nadapuram in O. S. No. 83 
of 1926. f 

P. S. Narayanaswami Aiyar for appellants. 

K. Kuttikrishna Menon for respondents. 

The Court delivered the following 


JUDGMENT.—The plaintiffs appeal from a decree of the 
learned Subordinate Judge of Tellicherry reversing a decree 
of the District Munsif of Nadapuram and dismissing their suit 
brought to recover certain properties leased by the first plain- 
tiff’s predecessor-in-title one Kunhisoppi to Chappari by Ex. E 
in 1887 and renewed by Ex. A in 1898 to the original lessee’s 
wife from whom Ummachi the ancestor of the contesting 
defendants (8 to 14) respondents here, obtained the leasehold 
right and possession thereunder by assignment. The suit was 
thus extremely simple in character but has been complicated by 
the introduction of several irrelevant matters which have 
lengthened the trial and in the end misled the learned Judge. 


The properties belonged to one Beeyathumma whose 
descendants effected a partition by Ex. L, in December, 1886. 
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It'is now established that the parties to the partition were 
Muhammadans governed by the Muhammadan Law and not 
Marumakathyis. In the partition however three properties, 
items 71,72 and 73, were left undivided and allotted to the 
seven women mentioned therein as streesothu (woman’s 
property) to be taken by them and their female descendants 


existing or to be born thereafter. It was also provided that - 


the properties were to be held in possession and managed by 
certain males in the order of seniority béginning with 
Kunhisoppi the person who leased the suit properties to the 
defendant’s predecessor-in-title. The managers were directed 
to take the income of the properties and with it to get the 
tarwad house, as it is called, thatched and with any balance left 
protect the members of the family. Kunhisoppi was in posses- 
sion taking the income of properties and after him one or two 
others in order of seniority. It was admitted that at the time 
of this suit and also at the time of the melcharth by the first 
plaintiff to the second plaintiff, on which the suit was brought, 
the first plaintiff was the person entitled on the footing of the 
partition deed to remain in possession and management of the 
property. The property leased under Ex. A remained in the 
hands of strangers as lessees until 1909 when one Ummachi, 
a member of the family, herself obtained the leasehold right 
by assignment under Ex. J. The contesting defendants 8 to 
14 are the descendants of this” Ummachi. Having 
thus obtained possession of the leasehold right Ummachi 
and her descendants fell into arrears of rent and not only 
would they not pay the rent but having sublet the property 
to others as if it were their jenm refused to give up -possession. 
Their contention when they and their sub-lessees were sued in 
this suit was strangely enough that the provision in the 
partition deed allotting property to a sireesothu tarwad is 
invalid and that no rights are created thereby. The District 
Munsif who went into this matter at great length stated as his 
opinion that the constitution of an artificial tarwad consisting 
of a woman and her female descendants was invalid according 
to the Muhammadan law but he held that that invalidity did 
not affect the allotment of the properties to the seven women 
mentioned in the partition deed who would take the properties 
unfettered by the invalidity of the streesothu tarwad and that 


the provision for the management of the property assented to 
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by all the owners to which no invalidity could attach would 
also remain valid. He therefore held that as lessees in posses- 
sion of property the contesting defendants had no right to 
question the title of their lessors and their successors-in-interest 
and gave a decree for arrears of rent and for possession in 
favour of the second plaintiff who was the subsequent lessee 
from the first plaintiff who had obtained a melcharth in 1925. 
The learned Subordinate Judge took the opposite view and held 
that if the constitution of the streesothu tarwad is invalid the 
appointment of a manager for the streesothu property cannot 
stand for a moment. On this ground he dismissed the suit 
holding that the first plaintiff had no power of management 
under the partition deed and that the second plaintiff derived 
no title under the melcharth. 


_ ‘The learned Subordinate Judge’s view is in my opinion 
wrong. The partition deed was entered into by all the persons 
who were entitled to the properties now in question and its’ 
provisions are binding on them and on their successors. The 
words which are supposed to constitute the illegal disposition 
are as follows :— 

“The property item No. 71, the property item No. 72, which is the tarwad 
house as well as the property item No. 73 have been allotted as belonging to 


the streesothu tarwad'for Nos. 5, 6, 11, 12, 13, 18 and 19 as well as their 
female children now existing and, those that may be born hereafter”. 


The provisions about management then follow. It will be 
observed that in the above disposition there is nothing illegal 
whatever except the limitation that the property is to descend 
to those (female children) that may be born hereafter and the 
description of the property as belonging to the streesothu 
tarwad. The rest of the disposition which allots the property 
to the seven females named as well as their children then 
existing is perfectly valid because there is nothing to prevent 
the allotment of property at a partition to members of the 
family male or female then alive and to their children male or 
female alive. It is only where you try to create a new line of 
succession or to constitute a new group of persons called a 
family or tarwad not known to the personal law of the panies 
that the latter attempt is rendered futile. 4 


“The law is that where property is given for an estate of 
inheritance to a person or persons accompanied by a limitation 
to heirs-in a line not, sanctioned by the. law. the- disposition in 
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` favour of the persons named will stand and the invalid limita- 


tion of heirs will drop’ out. The best instance of this is the. 


Tagore case! although it was a case of Hindus. It was there 
held that: f 


“if an-estate be given by a Hindu to A without words of inheritance, it 
will, in the absence of any conflicting context, give an estate inheritable as 
the law directs; if to itbe added an imperfect description of it as a gift of 
inheritance not excluding the inheritance imposed by law, an estate of inheri- 
tance would pass; if a gift be in terms of an estate inhexjtable according to 
law with superadded words restricting the power of transfer which the law 
annexes to that estate, that restriction is to be rejected”. 


Jatindra Mohan Tagore v. Ganendra Mohan Tagorei. In 
this case there is no doubt that the partition deed intended the 
seven women mentioned in the clause now material to take an 
estate of inheritance; but instead of describing that estate as 
to heirs generally or according to law it limited or attempted 
to limit those heirs to those in the female line. According to 

_this decision that limit drops out and the estate remains. The 
same is the inference to be drawn from the decision in 
Muhammad Kunli v. Packrichi Ummat, which was the case 
which for the first time authoritatively decided that the 
institution of a sireesothu tarwad is unknown to Marumak- 
kathayam law. But it was there assumed without question that 
the persons to whom the property was given, took the estate as 
one of inheritance according to the Marumakkathayam law 
including the male heirs who were excluded as well as the 
female heirs who were included. This is further emphasised 
by the decision which has perhaps only a collateral bearing on 
the point in Moithiyan Kutty v. Aytssa’. It is thus clear that 
the effect of the attempt to create a streesothu tarwad in the 
partition deed is not to make the whole of that disposition and 
its consequent dispositions invalid but it invalidates only that 
which is legally invalid, the remainder which may be validated 
being left. Although it is not necessary to decide the point as 
all the parties are not before the Court it would seem that by 
the partition deed the seven women mentioned and their female 
children then living get the properties 71, 72 and 73 absolutely 
unfettered by the restriction to female heirs to be subsequently 
born. The point in this case is however that the invalidity of 
the streesothu tarwad as a legal conception has not the effect, 








1. (1872) 9 Beng. L.R. 377. . 
2. (1923) LL.R. 46 Mad. 650 (F.B.). 
3. (1928) LL.R.51 Mad, 574: 55 M.L.J. 208, 
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as the Judge thought it had, of invalidating the provision for’ 
the management of the property to the extent to which the 
owners to whom they were legally allotted had the power to 
provide. I can see no objection to the owners of the property 
by mutual agreement stipulating for the management and 
enjoyment of what is their own by a number of persons one 
after the other and for the income to be utilised in a particular 
manner. It has not been shown how such a provision is 
invalid except by reference to the invalidity of the sireesothu 
tarwad which as I have said has no connection with it. It is 
unnecessary for this case to decide for what length of time the 
provision for management contained in the partition deed 
could be valid. Undoubtedly it would be valid at least till the . 
death of the last survivor of those to whom the properties 
were allotted in the partition deed. It is admitted that some 
of them are still alive. It is not disputed that if the provisions 
as to management and possession of the properties in the 
partition deed are valid, the plaintiff as one of the persons 
named as manager in the partition deed is entitled to be in 
management and for that purpose to lease the property as he 
has done. The respondents have no answer to the suit for 
possession. 


The only other matter mentioned is that there was no 
proper notice to quit. The learned Judge has not dealt with 
this as it was not necessary for him to do so. But the District 
Munsif has dealt with it in paragraph 25 of his judgment. He 
gives there several reasons for holding that there was no 
necessity for any notice being given and also that in facta 
notice was sent but refused. That notice is Ex. C which 
shows that the addressee, the second defendant, refused to 
accept it. However that may be, there was no notice to quit 
needed in the case. The lease Ex. A expired in Edavam 1085 
and Ummachi, the predecessor-in-title of defendants 2 and 3, 
came into possession as lessee just six months prior to that. It 


‘was admitted and in fact made a point of defence that Um- 


machi and her successors never paid any rent. Therefore on 
the date of suit as the term had expired and no rent had been 
paid or even alleged to be paid there was no need for any 
notice to quit. But it is said that the plaintiffs said that they 
had received rent. That was part of their case. But it being 
part of the defendant’s case that they never paid any rent it 
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does not lie in their mouths now to complain that they had not 
received notice to quit. This point must be found against the 
respondent. No other question was raised.. 


In the result, the decree of the lower Appellate Court must 
be reversed and that of the District Munsif restored with costs 


here and in the court below. 
K. C. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATUREAT MADRAS. 
PRESENT — MR, JUSTICE VARADACHARIAR AND MR. Jus- 
TICE BURN. 
Sri Mahant Prayag Doss Jee Varu, Vicharana- 
kartha of Tirumalai Tirupathi, etc. Devastha- 
nams and others .. Appellants* 
v. (first defendant.) 
Archakam Bokkasam Govindacharlu and others. Respondents. 
(Plaintiffs 1 & 2 and defendants 2 to 5 and nil). 


Hindu Law—Religious endowment—Temple—ArchakamAlienation of 
office of—Devise to sister’s son—Vahidity—Custom permitting altenation— 
Proof—Instances-—-Non-objection by temple authorities — Effect—Archaka 
mirasi righi—Deity removed to new shrine and installed as object of inde- 
pendent worship — Worship of diety by archaka of principal shrine—Pre- 
sumption of miras right in new shrine~Archaka remunerated by share of 
offerings and collections—Validity—Arrangement in vogue for long time and 
sanctioned by usage—Power of Court to set aside as alienation of trust 
property. i 

An alienation of a religious office such as that of an archakaship of a 
temple is not invalid when it is made in favour of one in the line of heirs of 
the alienor and when it is neither for consideration nor in any way opposed 
to or inconsistent with the interests of the institution. The right of delega- 
tion has been expressly recognised in the case of archakas by permitting the 
system of proxies. Consequently, a devise by will of the archakaship to the 
testator’s sister’s son who is notin any way personally unfit*or disqualified 
from performing the duties of the office is valid. 

Mancharam v. Pranshankar, (1882) 1.L.R. 6 Bom. 298, followed. 


Rajah Vurmah Valia v. Vurmah Kunhi Kutty, (1876) L.R. 4 I.A. 76: LL.. 


R. 1 Mad. 235 (P.C,), considered. 

Case-law, discussed. 

Instances of a custom recognising the validity of an alienation of the 
office of archaka in a temple, when confined to the particular temple, can in 
the nature of things be only a few. But taken along with the fact that on 
none of such occasions did the temple authorities raise any objection onthe 
ground of principle, they may reasonably be held sufficient to establish a 
custom in support of such alienation. 

When a principal deity is worshipped in a shrine, other idols placed there 
and receiving the benefit of that worship are not usually regarded as objects 
of independent mirasi rights of worship. 





* Appeals Nos. 210 and 347 of 1927. 7th August, 1934. 
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When therefore, the utsava idol of a deity, so kept and worshipped in a 
shrine by the hereditary archaka of that shrine receiving a share of the 
offerings as remuneration, is subsequently removed to a new shrine and 
installed there as an object of independent worship, the fact that the old 
archaka performs the worship in the new shrine is not sufficient to give him 
any archaka mirasi right in the new shrine as well. The old state of things 
can at best only give rise to a presumption in his favour, which is, however, 
rebutted by evidence of conduct of the archaka, showing the receipt of a fixed 
salary as a paid servant, unlike as in the case of the old shrine. 


Narayanan Chetty v. Elayaperumal, (1922) 73 I.C. 381, distinguished. 


An arrangemeftt by which archakas are remunerated by a share of the 
offerings and collections is quite a well-known practice and cannot be regar- 
ded as invalid as being an alienation of trust property or as being entered 
into by a person with the limited powers of a trustee. Such an arrangement 
is not by any means detrimental to the interests of the institution; and when 
such an arrangement has been in vogue for along time and sanctioned by 
usage, Courts will not be justified in setting aside the same. 


Kalyana Venkataramana Aiyangar v, Kasturiranga Aiyangar, (1916) I.L.. 
R. 40 Mad, 212, considered and distinguished. 


Jalandhar Thakur v, Jharula Das, (1914) L.R. 41 I.A. 267: 1. L. R. 42 Cal. 
244; 27 M.L.J. 100 (P.C.), relied on. 


. Magniram Sitaram v. Kasturbai Manibhai, (1921) L.R. 49 I.A. 54: LL.R.. 
46 Bom. 481: 42 M.L.J. 501 (P.C.) and Mahammad Mazaffar-al Musavi v.. 
Jabeda Khatun, (1930) LL.R. 57 Cal, 1293 at 1298 (P.C.), referred to. 


Appeal against the decree of the Court of the Subordinate ` 
Judge of Chittoor in O. S. No. 54 of 1923-and I of 1924, 
respectively. 

V. Ramadoss and T. Kumaraswamiah for appellants. 


S. Srinivasa Aiyangar, C. S. Venkatachariar and. 
T. K. Srinivasa Thathachariar for respondents. 


The judgment of the Court was delivered by 


Varadachariar, J.—These appeals arise out of disputes. 
between certain archakas of the Tiruchanur Temple and Sri 
Mahant of Tirupathi as the’ Vicharanakartha of the said 
temple. ` To ` follow the evidence and appreciate the conten-. 
tions in the case a preliminary narrative may be helpful. 


The Tiruchanur Temple has long been associated not: 
merely in the popular mind but also in respect of its manage- 
ment with the temples at Tirumalai (on the hills), and 
Tirupathi (at the foot), and all the three and a number of 
other temples in the neighbourhood have generally come to be 
known as the ‘Tirumalai Tirupathi, etc., Devasthanams. When 
the Government divested themselves of the management. of 
Hindu Temples, this group was handed over to the then 
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Mahant of the Hatiramji Mutt at Tirupathi, and they have 
ever since continued under a common management. 


In the Tiruchanur temple the principal shrine is that of 
the Goddess Sri Padmavathi (referred to as Thayar or 
Ammavaru). Butin the same temple there has long been also 
a shrine of Sri Krishna. The Archaka miras in the Padma- 
vathi shrine is admittedly hereditary, and in- the course of the 
proceedings in the Court below, it was practically admitted 
that the Archakas of the Padmavathi shrine were hereditarily 
entitled to the Archaka miras in the Sri Krishna Shrine as 
well. In 1905 a separate building was consecrated within the 
temple precincts as a shrine of Sri Sundararajaswami, and to 
this building the utsava idol of Sri Sundararaja, which there- 
fore had been kept and worshipped in the Padmavathi shrine 
itself, was removed, and a new Moola Vigraha was installed 
in this new building. One of the questions argued in this case 
relates to the claim of the Archakas of the Padmavathi shrine 
to miras or hereditary right in respect of the Sundararaja- 
swami Temple. 


As to the Archakaship in the Padmavathi temple, it 
would appear from Ex. II that in 1818 three persons, namely 
Vyasa Narasimhachari and his father Seshiah and another 
Ramaswami, son of Rangachari, were miras Archakas of that 
shrine with shares in the proportion of 3, 1 and 2. It is 
however clear that from and after 1827, the branch of the first 
two held a half share and the branch of: Ramaswami was 
entitled to the other half share. Ramaswami would appear to 
have died somewhere about 1841, leaving a widow Narasamma, 
and she applied by Ex. XI to be registered as mirasidar and tobe 
permitted to discharge her duties through her brother-in-law 
Venkatacharlu. This was apparently permitted. Troubles seem 
to have arisen shortly afterwards on account of disputes 
between these two, and Narasimhachar of the other branch 
seems to have been asked to do duty for her turn as well. -But 
matters seem to have settled down by the date of Ex. A, 
(1849), and one Cuddapah Ramacharlu was arranged by her 
to attend to her duties. About 1852 she brought one Devalla- 
palli Srinivasachari on the scene, and this-led'to new troubles 
which however need not now be referred to in detail. Later 
on, she adopted one Krishnamacharlu who enjoyed this half 


share in the archaka miras till his death in 1911. 
38 
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On 2nd September, 1911 (the day of his death) 
Krishnamacharlu executed a will, (Ex. O.), whereby he 
authorised his wife to adopt, bequeathed a moiety of his half 
share to the son to be adopted, and bequeathed the other half 
to his sister’s son Narasimhacharlu. The documents marked P 
series in the case show that, in due course, the title of Nara- 
simhacharlu under the will was recognised by the Mahant. In 
May, 1917, the widow adopted one Govindacharlu, and the 
documentary evidence shows that this adoption was also 
brought to the knowledge of and recognised by the Mahant. — 


‘Things went on smoothly enough between the parties till 1921. 


Two other matters must be adverted to, to understand the 


origin of the subsequent disputes. 


The Tiruchanur temple seems to have no permanent 
endowment of any value, and the expenses of the services and 
worship in the temple have to be met from offerings made by 
pilgrims. It would appear from Ex. I that the archakas held 
some Inam lands, but, for whatever reason it may be, such 
inams have long ago ceased to be in their possession. Thus 
they too have to maintain themselves from out of what the 
pilgrims may give. Exs. I and II show that even before 1818, 
a system had come into vogue by which offerings described as 
“ Kanukas ” were divided into two classes, namely those less in 
value than 5 varahas (Rs. 13-2-0) and those above, the former 
being taken by the archakas and the latter going to the temple. 
Subject to this provision, Ex. II states generally that the 
three archakas therein named shall enjoy the income received 
in the temple of the Goddess and render services. The services 
to be rendered by them are set out in the same document in 
elaborate detail. It is sufficient to observe that the scheme . 
has nearly all along been, that the archakas themselves supply 
the daily paditharams and other regular items required for the 
daily worship, and also perform several Utsavams. At the 
beginning of the Government administration some officer seems 
to have imagined that the income derived by the archakas from 
the offerings might be considerable and for a time he got all 
the collections directly made as if in Amani, but when it was 
found that the income derived by the archakas from all sources 
was practically equal to the expenditure incurred thereout, the 
old system was allowed to be continued. The only other 
interruption for sometime between 1820 and 1830 seems rather 
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to have been a punitive measure taken on account of Rama- 
swami’s misconduct. It is in view of the long and undoubted 
prevalence of the arrangement above set out, that the written 
statement suggests that the archakas must have come to collect 
the offerings under some kind of lease arrangement between 
them and the temple authorities. This raises one of the principal 
issties in the case and will be dealt with in the proper place. 


When the collections made by the archakas increased, 
attempts were now and then made either to add to the services 
to be rendered by them or to collect contributions from them,. 
on the ground that their income had increased by reason of 
improvements effected to the temple and the worship therein at 
the Devasthanam expense. This system of annual lump contri- 
butions began in or about 1876 and has in one form or another 
continued down to the date of suit. In Ex. J (September, 
1898) it is stated that contributions were claimed from the 
archakas on the ground that the temple had been improved and 
that they had been getting a larger income, that for sometime 
they had been making a lump payment of Rs. 250, that they 
had latterly been paying varying amounts for the expenses of 
certain new festivals, that they preferred to have a fixed 

` contribution to make, and that the same was accordingly fixed 
at Rs. 500 per annum. This is certainly more in accordance 
with the hypothesis that with their growing income the 
archakas were not unwilling to make decent contributions to 
the institution which was the cause of all their prosperity. 


While things were going on on the basis of this arrange- 
ment of 1898, a Devasthanam Inspector raised ane or two 
conundrums in 1921 as to the way in which the principle of the 
division. of Kanukas between the archakas and the temple was 
to be applied in the illustrations given by him in Ex. XX XIII 
(b). The result of the consequent correspondence was that 
pending final settlement, such items were directed to be placed 
in deposit in the temple. Sometime before this, the other 
branch of the archakas ceased to have any male members, by 
reason of the death of Chakrapani Bhattachari and his son 


Krishnaswami Bhattar in 1914, and the turn of that branch | 


was taken under Amani by the Devasthanam. Ex. XXVIII 
{O) shows that when that turn was let out in auction, there 
was keen competition, and the highest bidder agreed to pay as 
much as Rs. 2,574 to the Devasthanam for a year’s turn. It is 
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therefore no wonder that the Devasthanam authorities imagined 
that in view of the large income that the archakas were making, 
the temple might reasonably claim a larger share for the 
Devasthanam. A convenient opportunity was available on 
Chakrapani’s death when that branch was represented by a 
minor widow (Chellammal). In a communication from the 
Devasthanam, she was ‘charged that she was taking away 
several heads of income which must properly go to the Devas- 
thanam, and Was informed that a system of tickets for archana 
and harathi was introduced, and that pending settlement of the 
question whether the income derived from archana and harathi 
should go to the archaka or to the temple, the collection would 
be kept separate in the Devasthanam treasury (See Ex. W). 
It was added that, as regards Sri Krishna’s shrine, it was clear 
from the records that the entire income by way of gifts for 
archana and harathi should go to the Devasthanam alone. A 
copy of Ex. W was also forwarded to Narayanacharlu and 
Govindacharlu the persons who were entitled to the other half 
share in the archaka miras, and on receipt thereof, they sent 
up the representation Ex. XXIII. l 


It will be convenient at this stage to refer to another 
point of dispute in the present litigation, as that is also 
referred to in Ex. XXIII. There are certain duties to be 
performed at Tirumalai (shrine on the hills) grouped under 
the heading “ Bokkasam”’. In Ex. II “ Bokkasam ” is explained 
as taking care of the clothes and giving them to the God . 
whenever necessary. It is there stated that this duty was to 
be performed by Ramaswami, one of three persons mentioned 
as being the Tiruchanur archakas, and by another “ Bokkasam ”” 
Narayanappa. The record furnishes no information as to who 
this Narayanappa was; but it would appear from Ex. III that 
he had nothing to do with the Tiruchanur temple. Nor does 
the record show any reason why, or how it came about, that 
Ramaswamy alone out of the three Tiruchanur archakas had to 
do the “ Bokkasam” duty on the hills.: These two circum- 
stances are strongly relied on by the archakas in support of their 
plea that there is no connection whatever between the Tiruchanur 
archakaship as such and the “‘Bokkasam” service on Tirumalai 
and that though Ramaswami was doing the ‘“‘Bokkasam” service 
till his death, it was not in his capacity as an archaka of the 
Tiruchanur temple. We shall deal with this contention in due 
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course. It is sufficient to add here that it is admitted that from 
about 1852, none from amongst the Tiruchanur archakas, not 
even from Ramaswami’s branch, performed this service on 
Thirumalai. It was in this state of things that in 1921, the 
Vicharanakartha claimed that the archakas of Tiruchanur 
should either perform the Bokkasam kainkariam at Tirumalai 
or pay a certain sum of money to him, to enable him to meet 
the expenses of getting the service performed by other persons. 

In Ex. XXIII, both Narayanacharlu and Govindacharlu 
' protested against their liability to perform the “Bokkasam” 
service on the hills, and also against the claim of the Devas- 
thanam to the archana and harathi fees in the Tiruchanur 
temple. It winds up in a curious way. “If you have the 
intention of getting money from out of our income” they say 
that their contribution may be fixed at Rs. 2,000 per year on 
certain conditions. 


About this time Narayanacharlu’s turn of duty in the 
Padmavati shrine was approaching, and he applied that a 
muchilika and security bond might, as usual, be taken from 
him and he might be permitted to perform his duty. Though 
his rights have undoubtedly been recognised by the Devas- 
thanam from 1912, questions are put in Ex. EE, to explain 
his rights. This appears rather disingenuous and gives room 
to think that the object apparently was to compel him to come 
to terms on the matters raised in Exs. W and XXIII. . As 
stated in the endorsements on Ex. XXIII (b), a draft was 
prepared embodying the best that could be got from him in the 


circumstances, “ after considerable cogitation and mediation.”.- 


Ex. XXIII (b) contains a recital that records have been filed, 
that “Bokkasam” service in the Tirumalai Devasthanam should 
be performed by the archakas of Tiruchanur Devasthanam. 
The present record shows that this is true only in a very 
qualified sense. On the assumption stated in Ex. XXIII (b) 
Narayanacharlu thereby agrees to pay Rs. 1,500 in a lump sum 
for a period of one year, to be relieved of that service. As 
tegards the harathi and archana fees in the Tirchanur temple, 
he agrees to pay a lump sum of Rs. 1,500 for a period óf one 
year. When Ex. XXIII (b) was sent up to the Vicharana- 
kartha he raised some difficulty about this last provision; and 
within a week of Ex. XXIII (b), Narayanacharlu’ sent a 
lawyer’s notice (Ex. T) on the 7th November, 1921, repudiating 
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even Ex. XXIII (b), and instituted this suit on 14th Novem- 
ber, 1921. A. S. No. -347 of 1927 arises out of this suit, ° 
which was transferred to the Sub-Court to be tried along with 
the other suit and renumbered in the Sub-Court as O. S. No. 1 
of 1924. 

Besides the points of dispute already indicated, the 
Vicharanakartha, by his written statement in this suit, ques- 
tioned the title of Narayanacharlu, contending that as a matter 
of law a transfer of the archaka office was invalid. 

While Narayanacharlu’s suit was pending in the Munsif’s 
Court, Govindacharlu (the adopted son of Krishnamacharlu) 
attained majority, and as his turn of duty in the Tiruchanur’ 
temple was to commence from the Ist November, 1923, he 
applied by Ex. CC, that a muchilika and security bond must be 
taken from him as usual and he be permitted to attend to his 
duty. His adoptive mother sent CC-1 supporting that application. 
On receipt of this application the Devasthanam raises questions 
whose necessity is by no means apparent, in view of what the 
Devasthanam already knew. In disgust, if not in despair, the 
lady’s vakil wrote on the 17th October, 1923, that if the 
Mahant had any objection to allowing the adopted son to do 
the duty, the widow at least might be permitted to enter upon, 
them as his guardian. This brought forth the reply CC-6, and 
when the lady’s vakil sent another strongly worded letter CC-7, 
the Vicharanakartha sent a reply CC-8 on the 12th November, 
1923, wherein he said he would allow the lady to do the duty 
in her capacity as widow, provided that she agreed uncondi- 
tionally to execute a kararnama for doing Thirumalai Bokkasam 
Kainkariam, or in the alternative to pay the commuted rate of 
lease for Tirumalai Bokkasam as well.as Arjitam revenue of 
the Padmavathi Amman temple, amounting in all to a sum of 
Rs. 3,500 for the vantu (turn) year. This left the widow and 
the adopted son no alternative but to institute a suit, which 
they did on the 27th November, 1923 and it is out of this suit 
(O. S. No. 54 of 1923) that A. S. No. 210 of 1927 arises. 

By his written statement in this suit, the Vicharanakartha 
disputed the genuineness of Krishnamacharlu’s will and the 
validity of Govindacharlu’s adoption. For the very purpose 
of avoiding defeat or delay on this ground the widow had, as 
a matter of precaution, joined in the suit as second plaintiff 
and the parties prayed that, should the Court hold against the 
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adoption, the widow might be given a decree on the strength 
-of her undoubted title. The Court below found in favour of 
the will and of the adoption, and as these findings have not 
been attacked in the course of the argument before us, our 
judgment proceeds on the footing that Govindacharlu (the first 
respondent in A. S. No. 210), is the validly adopted son of the 
deceased Krishnamacharlu. 


From what has been stated above, it will baseen that the 
main questions in the two appeals relate 


(1) to the obligation of the plaintiffs as archakas of the 
Tiruchanur temple to arrange for the disangan the Bokkasam 
duty on the Tirumalai, and 


(2) to the respective rights of the parties to the various 
receipts in the Tiruchanur temple under the heads of Kanukas, 
archana and harathi. The objection to the claim of hereditary 
mirasi right of archakaship in the Sundararajaswami shrine 
has also been pressed before us. 


Before dealing with these questions which are common to 
both the appeals, it will be convenient to dispute of thè objec- 
tion raised.in A. S. No. 347 to the validity of Narayanacharlu’s 
title to the office by devise. The will Ex. O recites that 
Narayanacharlu was the testator’s sister’s son who had lost his 
father while yet a boy, and was accordingly brought up by the 
testator and got married to his brother’s daughter. No objec- 
tion has been raised to the personal fitness of the devisee to 
perform the duties of the office, nor can it be disputed that he 
is one in the line of heirs to the testator. It is anly as a matter 
of law, that Mr. Ramadoss, on behalf of the Devasthanam, 
contends that an office like that of an archaka cannot validly 
be transferred or bequeathed. The learned Subordinate Judge 
overruled this objection on the ground that such a transfer is 
permissible in law where it is in favour of a person in the line 
of heirs, and also on the ground that a custom permitting such 
transfers has been made out in the case. Mr. Ramadoss has. 
attacked both these steps in the learned Judge’s reasoning. The 
transfer in this case is not one for consideration or for the 
pecuniary benefit of the transferor; and in view of that fact. 
Mr. Ramadoss has not gone the length of contending that even 
if a custom in support of the transfer is made out, it should 
not be upheld. But he maintains that the custom if any must 
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x SH be one relating to this particular institution and that no such 
a custom has been made out in this case. 
pods Most of the reported decisions dealing with this question 


eas arose out of alienations for value; and considerations of 
chariar,J. “public policy” Rajah Vurmah Valia v. Ravi Vurmah Kunhi~ 
Kuity1 or of the temptation to which needy office-holders may 
be exposed. Kuppa Gurukal v. Dorasami Gurukal2 and Nara- 
yana v. Rangg8, naturally have an important bearing in such 
cases. In the case in Rajah Vurmah Valia v. Ravi Vurma 
Kunhi Kutiyi the Privy Council also refer to the doctrine of 
delegatus non potest delegare, and the possibility that the 
recognition of a right of transfer may defeat the presumed 
intentions of the founder of the Endowment. These two 
considerations have greater relevancy to cases where the 
trustee’s office is sought to be alienated than to transfers of 
archakaship: indeed, in the case of archakas, the right of 
delegation has been expressly recognised by permitting the 
system of proxies. There is again no question here of the 
alienation being intended or calculated to alter the form of 
worship Venkatarayar v. Srinivasa Aiyangart or effecting 
anything repugnant to or inconsistent with the very nature and 
purpose of the endowment, Palaniappa Chetty v. Sreemath 
Devasikamony Pandarasannadhib. It is true that in the Rajah 
Vurmah Valia v. Ravi Vurmah Kunhi Kutty1 their Lordships 
refer to what may be termed the “common law of India”. 
Whether their Lordships meant to assume the existence of a 
rule of ‘common law’ with reference to all offices, or to all 
religious offices, or only with reference to trusteeship, is not 
very clear,” Again when they refer to ‘custom’ it is not clear 
whether they meant to lay down that custom may givea right 
of alienation where in the nature of things none could other- 
wise exist, or the effect of custom was merely to remove 
objections based on presumed intentions of the founder. 
When and in so far as emphasis is laid on the spiritual 
duties relating to certain offices, Nagendra Nath Palit v. 
Rabindra Nath Debé or on the fundamental idea that in the 





1, (1876) L.R. 4 T.A. 76: LL.R. 1 Mad. 235 (P.C.). 
2, (1882) L.L.R. 6 Mad. 76. 
3, (1891) LL.R. 15 Mad. 183: 2 M.LJ. 19. 
4, (1872) 7 M.H.C.R. 32. 
_ 5, (1917) L.R. 44 LA. 147: L.R. 40 Mad. 709: 33 M.L.J, 1 YP.C.). 
6, (1925) I.L.R. 53 Cal: 132 at 156. 
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case of these offices, the duties are the substance. of’ the office 
and. the emoluments dre only. subsidiary or- appurtenant, per 
Sadasiva Aiyar, J., in Sundarambal Ammal ý. Yogavanagurak- 
kali the argument against alienability is indeed very strong. 
And it is also true to say that,such offices should not be 
assimilated to ordinary private property, Narayana v. Ranga?. 
But once the principle of appointment or selection was ignored 
and hereditary rights (including those of woman) were recog- 


nised, the next step was to bring in the practi€e of partition. 


It is interesting to note the difference of opinion: on this point 
betweén Colebrooke and Ellis as early as 1808, (see Strange’s 
Hindu Law, Second Vol., pages 363 and 364). Sir Thomas 
Strange remarked (Vol. 1, p. 209) that the doubts of Mr. Ellis 
rest upon “no solid foundation”, and preferred the view that 


except in special cases heritability involved the right to parti- 
tion amongst co-heirs. The conception developed. in the 
Smritis and commentaries, that a hereditary office was under ` 


the Hindu Law assimilated to “immovable property”, (see 
Krishnabhat Hiragange v. Kapabhat Mahalbhat et al3, Balvantrav 


T. Bapaji v. Purshotam Sidheshvart and Maharana Fatteh- 


sangji Jaswatsangji v. Dessai Kallianraiji. Heekoomutraijis, 
naturally led on to alienability as one of the incidents of 
property, and the numerous reported cases on the point certainly. 
testify to the prevalent-practice of alienation. In Rajaram v. 
Ganesh6 Ranade, J., observed that in the Madras Presidency 
sentiment is very strong against the alienation of temple 
offices, but that in other parts of India, ‘the restrictions are 
less strictly enforced, especially when the. alienee is a nearly 


related member of the family. Even in the Madras Presidency ` 


the objection would seem to have prevailed in the Courts rather 
than in the sentiments of the people. On p..137, the learned 
Judge states, that “by force of custom a limited right of parti- 
tion and alienation. might be established.” This observation 
would suggest that custom must be invoked to justify alienation; 
and the issue sent down to the lower Court in that case was 
framed on that footing. But in M. ‘ancharam V. . Pranshankart 
the learned-Judges deal with the rule of-inalienability even in 
such cases as a restriction “upon -the ‘exercise of ae ordinary 





1. (191 4) L.R. 38 Mad. 850: 26 M.L.J, 315. 

2: “(1891) 1.L.Ra15 Mad. 183: 2 M.L.j 19° 
3, (1869) 6 B.H.-C. R. (A. Q J174, `- 4? (1872) 9 B.H.C.R. 99, 
5. (1873) LR; 1 FA. 34. ' (1898) I.L:R? 23 Bom. 131. 


7. (1882) LLR. 6 Bom; 298 at 300, 
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rights of property”. In both these cases, reasons are givem 
justifying a differentiation between involuntary sales and 
private alienations, and between alienations to strangers and 
alienations to members of the family or those in the line of 
heirs. 

In this state of the authorities, we think that in the 
circumstances of this case, our decision may be rested on a. 
narrow ground. The facts here are almost ad idem with those- 
in Mancharam® v. Pranshankar! and we have not been. 
referred to any reported case where that decision has been. 
dissented from on similar facts. The distinction made by 
Maclean, C.J., in Rajeshwar Mullick v. Gopeshwar Mullick?, 
between transfers inter vivos and transfers by will, may have 
force when the transfer relates to an office in the nature of a 
bare trusteeship, which seems to have been the case before the- 
learned Judge. Cases where the hereditary office involves. 
considerable beneficial interest cannot be put on the same 
footing as bare trusts for all purposes. In Nirad Mohini Dassi 
v. Shibadas Pal Dewasin3 the learned Judges followed the 
principle laid down in the Mancharam v. Pranshankar,. 
though in view of the Full Bench judgment in Rajeshwar Mul- 
lick v. Gopeshwar Mullick? they emphasise that the case before 
them was one of gift inter vivos and not by will. In Kuppa: 
Gurakal v. Doraiswami Gurukal4, Narayana v. Rangai,. 
Alagappa Mudaliar v. Sivaramasundara Mudaliar6, Sundaram- 
bal Ammal v. Yogavanagurukkalt and Rajam Bhattar v. 
Singarammals this Court merely refused to apply the principle- 
of the Mancharam v. Pranshankar1 to transfers for value or 
to transfergin favour of strangers. This does not seem to: 
require or justify our refusing to follow the decision in 
Mancharam v. Pranshankar1 even when the alienation is to- 
one in the line of heirs, is not for consideration, and is not in: 
any way opposed to or inconsistent with the interests of the: 
institution. 

In this view it is not necessary to deal with the question: 
of custom at much length. Exs. XXXIV (g) of the year 1862: 


nanan 
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8, (1918) 36 M.L.J. 355. 
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and A-2 of the year 1852 undoubtedly furnish instances 
relating to this temple itself. And as already stated Narayana- 
charlu the present plaintiff was himself recognised in 1912 as 
entitled to perform the duties on the strength of the will 
Ex. O. Instances of this kind, when confined to each 
particular temple, can in the nature of things be only a few. 
But taken along with the fact that on none of these occasions 
did the Devasthanam authorities raise any objection on the 
ground of principle, they may reasonably be hefd sufficient to 
establish a custom in support of such transfers. We accord- 
ingly affirm the finding of the Court below in favour of the 
title of Narayanacharlu. 


On the question of the plaintiffs’ liability to render 
Bokkasam service on the hills, we are in agreement with the 
Court below and the matter may therefore be briefly disposed 
of. As already indicated, the inclusion of Narayanappa in 
Ex. II in connection with this service, taken along with the 
exclusion of Vyasa Narasimhacharlu’s branch, certainly lends 
support to the archakas’ contention dissociating the Bokkasam 


duty from the archaka miras. Mr. Ramdoss relied upon. 


Ex. XIV, as suggesting that Vyasa Narasimhacharlu must also 
have been doing Bokkasam duty. One Lakshmamma there 
recites that her husband has been performing Bokkasam 
service, and reading Ex. XIV with Ex. A-4 he tried to make 
out that Lakshmamma the petitioner under Ex. XIV was the 
same as Lakshmamma who is described in A-4, as the widow 
of Vyasa Narasimhacharlu. The learned Subordinate Judge 
thought that Lakshmamma of Ex. XIV might be the widow of 
Bokkasam Narayanappa. The contents of Ex. XIV lead us to 
think that she was probably the widow of Devallapalli Stini- 
vasachari who had been introduced by Narasamma as her 
gumastha sometime after the death of her husband Ramaswami. 
(See Ex. A-2 and Ex. XVII). The second paragraph of A-3 
shows that Srinivasacharlu’s widow’s name was Lakshmamma, 
and reading A-3 in the light of Ex. XIII it would appear that 
she finally preferred to abandon the claims that she put forward 
in the right of her husband Srinivasacharlu. But Ex. XIV 
was written before she agreed ‘to do so, as it shows that she 
proposed to bring her brother-in-law from Devallapalli to do 
the duty. | | 
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From Exs. XIII and A-3 it: would appear that Rama- 
swami’s widow had entrusted all her husband’s duties, both ‘at 
Trichanur and on the hills, to this Srinivasachari; and on his 
death. disputes arose, as a result whereof the duties at 
Tiruchanur were taken over by Ramaswami’s widow with the 
help of another gumastha. . What happened to' the duties at 
Tirumalai we do not know. But it is not disputed that from 
this date onwards, the archakas at Tiruchanur never performed 
Bokkasam’ duty on the hills. ‘We agree with the Court below 
that in the circumstances it is a fair and reasonable ‘inference 
that some arrangement must have taken place at or about: this 
time, whereby even Ramaswami’s branch must have been 
relieved of the Bokkasam duty on the hills. The mere fact 
that we are not at this distance of time able to ascertain the 
details of thisiarrangement will not justify us in holding ‘that 
no such arrangement could have been validly entered into, nor 
enable the Vicharanakartha to throw on ‘the Tiruchanur 
archakas the responsibility for the discharge of this duty. ~. 

Iri. this view it is not necessary to notice ‘at ‘length the 
argument urged by Mr. Ramdoss on the strength of some of 
the early documents, that: when: Ramaswami or his widow was 
in default, ‘in respect: of -the Bokkasam duty, the temple 
authorities: took under amani even their archaka turn: at 
Tirachanur.. ' This was apparently a punitive measure, and is 
sufficiently explained by the fact that both the temples were 
únder one:and the same management. It must also be remem- 
bered [as pointed out in Pedda Jiyangar Varu-v. Mahant of 
Tirupathi1], that in the administration of temples i in those days, 
the Governthent exercised not merely the powers of a -trustee 
but also: those-of a sovereign power. ‘The references to 
Bokkasam miras -by-Chakrapani-and his son in Exs. XXI and 
XXXVI! respectively. are of very little value, when: there ‘is 
nothing else to show that théir branch’had ever been discharg- 
ing-these duties, and they had steely not por rformed these 
duties’ since 1854. ees 

- As regards-Sri- See as aa iene the ‘evidence 
stands as‘follows The: Utsawa idol of this Swami,’ which’ had 
theretofore been kept and ‘worshipped i in Sri Padmavathi' shrine! 
Was iristalled-as an‘ object? of ' ‘indéperiderit ‘worship in ‘a’ néw 
shrine in-June- 1905... (See AA). 1!Thé Prathishta* ceremony 
eT 
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was performed by, the father of D.W. 7, and for sometime 
after Mandalabishekam he seems to haye done the archaka 
work.in the new shrine. Thereafter D.W. 7 did the duty for 
a year or more on a salary of Rs.:10 or 15 per mensem.. There 
is no doubt on the evidence that offerings and all other sources 
of income received ‘in this shrine have all along gone to the 
Devasthanam and the archaka, whoever he was, has been paid 
a fixed monthly salary. There, is nothing to support - the 
suggestion that in doing duties as archakas at the new shrine, 
D.W. 7 and his father merely acted as: deputies for’ the 
archakas of Sri Padmavathi shrine. Ex. AA-1, dated the Oth 
September, 1905 refers to the salary system at the new shrine. 
It makes reference to Chakrapani Bhattacharlu in. this connec- 
tion; though it is not. clear how, in the face of D.W. 7’s 
evidence, Chakrapani could have béen doing duty at the new 
shrine on the date of AA-I- Anyhow, that document itself 
makes it clear, that the Vicharanakartha preferred the salary. 
system for the new shrine, and would not accede to the sugges- 
tion that the archakas might take’ the collections. The 
plaintiff in the suit of 1921, examined as P.W.’ 1 admits that, 
for sometime after the prathishta, puja was got done by some 
persons who were strangers to the mirasi families, that he 
himself took over the archakaship on a kind of lease from the 
Devasthanam for a period of five years, that when he. applied 
again for a further lease, it has been refused and ‘a contract 
given to somebody else. It would thus appear that such service 
as the Tiruchanur archakas have.so far done in the new shrine 
was performed by them only as paid. servants `of the 
Vicharanakartha, or under oné or other of the lessees from the 
Devasthanam, and their claim to take the’ collections at. this 
temple has been uniformly denied by the Vicharanakartha. No 
kararnama of the usual kind has been executed by the archaka 
in respect of this shrine; and it is noteworthy ‘that- Ex. O, 
while referring to both the. shrines, speaks of a miras right 
only in respect of Sri Padmavathi Shrine. P.W. 3, P:W: 4, 
and P.W. 5 do not suggest anything like the recognition of a 
right, when read in the light of the “above facts ‘and 
Ex. XXXII (a) clearly suggests” the contrary; so’ also; the 
request in Ex. XXIII that on certain terms the Devasthanam 


of Sri Sundararajaswami may be given to-the petitioners... -.: 


- It.is also significant that no-claim was made-in the-- plaint 
in the earlier suit, ie, P.W. 1’s suit of 1921 (A.S. No. 347) 
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in respect of this temple. The learned Subordinate Judge 
explains this away by saying that at the date when that suit 
was filed ‘there had yet been no dispute’ with regard to this 
temple. But he has failed to realise that the absence of a 
dispute was due to the fact that the archakas had not till then 
put forward any mirasi right in respect of this temple. 

The learned Subordinate Judge has laid stress upon the 
circumstance jhat, prior to the removal to the new shrine, the 
utsava idol was worshipped by the old archakas in the padma- 
vathi shrine. But he ignores the fact that during that period 
this idol was not the subject of independent worship or a 
separate source of income. It is common knowledge, and the 
evidence also shows, that when a principal deity is worshipped 
at a shrine, a number of other idols are placed there and have 
the benefit of that worship. But it has not been usual to 
regard them as objects of independent mirasi rights of wor- 
ship. Taking it however that that circumstance could have 
given the old archakas some justification for claiming rights in 
the new shrine as well, the whole course of subsequent conduct 
on both sides has been inconsistent with such a claim. The 
decision in Narayanan Chetty v. Elayaperumal! is not really 
analogous to the present case. It was there held that the mere 
shifting of a family idol from one place to another will not 
constitute it a new endowment so as to vary the rights of the 
family. No question arose there, as to how the position would 
stand when a new institution comes into existence while the 
old one also continues to exist. At best, the old state of things 
can only give rise to a presumption in favour of the old 
archakas, which as already stated has in the present case been 
amply rebutted by the evidence as to subsequent conduct. For 
these reasons, we are unable to accept the finding of the lower 
Court on this question. 

It remains to consider the respective rights of the parties 
to the collections made in the shrines of Sri Padmavati and Sri 
Krishnaswami, under the heads of Kanukas, Archana and 
Harathi. On behalf of the Devasthanam it has been contend- 
ed that all these offerings prima facie belong to the deity, that 
the archakas are only entitled to a reasonable remuneration 
for their services, that the existing arrangement is and must 
at any rate be deemed to be only a temporary one subject to 





1. (1922) 73 LC, 381. 
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revision by the Vicharanakartha from time to time and that, 
if, regarded as permanent, it will not be binding on the temple. 
In support of this contention Mr. Ramadoss strongly relied on 
the judgment of the Division Bench reported in Kalyana Ven- 
kataramana Aiyangar v. Kasturiranga Aiyangari. In the 
‘view we take as to the effect of the evidence in this case, we 
are unable to accede to this contention. In Kalyana Venkata- 
ramana Atyangar v. Kasturiranga Aiyangarl the suit was 
brought to set aside what purported in terms to be a 
perpectual lease granted by the Devasthanam committee to the 
.archakas in 1893; and though the learned Judges refer to the 
older practice, they proceed on the footing that the transaction 
amounted to a permanent assignment or appropriation of trust 
property by a trustee. It is not for us to canvass the 
correctness of that assumption, with reference to the evidence 
in that case or consider whether the transaction could not have 
been viewed ina different light. Taking that particular view 
of the transaction, the learned Judges held that as a matter of 
law, it was beyond the powers of a trustee. On the evidence 
in the case before us, we are unable to hold that the existing 
arrangement must be viewed as an ‘alienation’ of trust property, 
nor is it even possible to say that it was entered into by a 
person with the limited powers of a trustee. Even so early as 
in 1818, it is referred to as a ‘mamool’ arrangement and for 
aught we know, it might have come into vogue when the State 
was exercising sovereign powers and not merely the limited 
powers of a trustee over this institution. The arrangement is 
certainly not in the nature of a ‘lease’ because the collection is 
made by the temple authorities themselves and only a portion 
thereof is handed over to the archakas. Nor is it intended to 
provide only for their remuneration, because out of these 
receipts, the archakas meet the expenses of the daily padi- 
tharam in the temple and also perform certain specified 
festivals. In circumstances like these, it would be unsafe to 
base a conclusion on the primary connotation of the words 
‘Kanukas’ or ‘Archana offerings’ and hold that the archakas 
must be deemed to be only in the position of alienees of trust 
property. The relevant decisions take care to make an express 
reservation in favour of ‘usages’ in each temple; and unless 
there is anything clearly opposed to public. policy, Courts will 


1. (1916) LL.R. 40 Mad, 212: 31 M.L.J. 777 (F.B.). 
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not be justified in setting aside an arrangement which has been 
in vogue for more than a hundred years. An arrangement by 
which archakas are remunerated by share of the offerings is 
quite a well-known practice in this country, (e.g., for instance 
the facts in Bahaiaji Thakur v. Jharula Dasi); and not by any 
means necessarily detrimental to the interests of -the 
institution. b : 

Even in the case of alienations of trust property, the 
Judicial Committee have not laid down a rule of absolute 
prohibition. In Bawa Magniram Sitaram v. Kasturbhat Mani 


Bhai? and Mahammad Mazeaffar-al-Musavi v. Jebeda Khatun3, 


their Lordships recognise the propriety of applying the rule 
relating to presumption of a legal origin, even to such transac- 
tions, where they are ancient, provided of course such a legal 
origin is practicable and “reasonably capable of being presumed. 
without doing violence to the probabilities of the case”: 


` Mahammad Mazaffar-al-Musavi v. Jabeda Khatun4. We are 


unable to agree with Mr. Ramdoss that a legal origin is im- 
possible to think of in this case, In this view, it is unnecessary 
to consider whether. by reason of the terms of C and C-t, 
under which the Government transferred the management to 
the Vicharanakartha, the latter is precluded from raising even. 
a legal objection of this kind. 

As a question of fact, Mr. .Ramdoss tried to contend that 
on the evidence, the existing arrangement was not, and was 
not intended to be, permanent or unalterable. He relied (i) 
on the fact that.since A-2, the Dhanurmasa Kainkaryam has. 
been added to thelist of items of which the expenses had to be 
defrayed, by the archakas, and that since A-12, a daily 
desantri taligai, and the Rathasapthami Utsavam have been 
similarly added, and (ii) on the fact that since 1876, lump- 
contributions have annually been levied from the archakas (cf. 
Ex. A-4, 26 and Ex. J), It must be said in answer, that the: 
very documents under which these additional liabilities are 
undertaken by them assert their ‘mamool’ right, and state that 
these liabilities are to be met out-of the share of the income 
belonging to them. The recitals made in A-14, 26 and J to. 
explain and mamiy the Vicharanakartha’s.claim for contribu- 








1, (1914) L.R“ ‘41 LA. 267: I.L.R. 42 Cal. 244: 27 M.L.J. 100 (P.Cp). 

2. (1921) L.R.49 LA. 54: LL.R. 46 Bom. 481: 42 M.L,J. 501. (P.C.)é- - 

3.. (1930) LR; 57 LA. 125: LL.R. 57 Cal, 1293: 58 M.L.J. 641 (P. Ja 
. 4 (1930) L.R,57 T.A. 125: LL.R. 57 Cal, 1293 at-1298 (P.C). 
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tion are also very significant. And we cannot accept the 
extreme contention of Mr. Ramdoss that the execution of 
annual muchilikas by the Turn-Archakas shows that the 
arrangement is only a renewable annual arrangement. We 
know from the evidence, and the muchilikas definitely say, that 
the right is a mamool right. The annual muchilikas are taken 
only to facilitate the execution of security bonds each time 
when an archaka enters upon his turn of office. 


- We are unable to accept the contention that moneys paid 
for Archana or Harathi should go to the Devasthanam.. No 
such reservation is made in any of the muchilikas nor is the 
claim supported by the accounts. We are unable to award this 
claim to the temple, on the strength of the evidence of a few 
of the D.W.’s who say that such was their-secret intention 
when they made payments for Archana or Harathi. The only 
claim which the documents show was made in the past relates 
to cases where the same man made payments or gifts both 
under the head of ‘Kanuka’ and for Archana and Harathi and 
-the total amount or -value exceeded 5 varahas (cf. 
Ex. XXXIII (a) of 1897). We shall.deal with this matter 
when dealing with the connected C.M. As. But, subject to the 
limitations to be indicated in the C.M. As. we agree with the 
conclusion of the learned Subordinate Judge as to the relative 
rights of the archakas and the Devasthanam in respect of 
Kanukas. As regards payments for Archana or Harathi, they 
shall go to the archakas except when the same person making 
such payment also makes payment for Kanukas „and the 
aggregate of these payments exceeds Rs. 13-2-0. 


Mr. Ramdoss drew our attention to the fact that the 
decree of the lower Court does not even provide for the 
annual contribution of Rs. 500 by the archakas as per the 
terms of Ex. J, though this payment has never been objected 
to. We do not know if this was intentional or merely due to 
oversight. There is no justification for disallowing a contri- 
bution which the archakas have without objection been making 
for a long time; but we need not discuss this matter at length 
as the archakas have agreed before us to be bound by the terms 
of Ex. J in this respect. The. same remark applies to the 
additional services and festivals like Dhanurmasa Kainkaryam, 
Desantri Taligai and Ratasaptami Utsavam which’ they. have 


undoubtedly been performing for a:long iime. These two 
40 
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matters will be mide clear by a specific reference thereto in the 
decree. 


Referring to the form of the injunction given by the lower 
Court, Mr. Ramdoss asked 

(7) that the decree must make the injunction conditional 
on the execution of muchilikas and security bonds by the 
archakas as usual, and 

(ii) thatean express reservation should be made in respect 
of any disciplinary powers that the Vicharanakartha may Have 
over the archakas. It does not seem to us necessary or desirable 
to incorporate these in the decree. The decree is only meant 
to declare the normal rights of the parties and it is sufficient 
to state here that it is not intended either to abrogate the 
undoubted practice as to the execution of muchilikas and secur- 
ity bonds or to interfere with any disciplinary powers which 
the Devasthanam authorities may have in special circumstances. 

As to the direction for payment of mesne profits, the 
parties agree by a consent memo filed before us that in A. S. 
No. 210 the following may be substituted for the direction in 
respect of mesne profits in the last para. of the lower Court’s 
decree. 

“The decree as to mesne profits of 1923-1934 granted by 
the lower Court is set aside and, in lieu thereof, it is decreed 
that the first plaintiff—first respondent—will be entitled to 
(1) the actual sum collected by the Vicharanakartha (first 
defendant) in the temples of Sri Padmavathi Ammavaru and 
Sri Krishnaswami Varu for archana and harathi fees from 
Ist November, 1923 to 31st October, 1924, and (2) the 
Kanukas to which the archakas are entitled as per this decree 
which were collected by the Vicharanakartha (first defendant) 
during the samé period and which may not have been paid over 
to the plaintiffs minus (1) the sum of Rs. 500, payable by the 
plaintiffs for 1923-1924 and (2) the sums expended actually 
by the first defendant for the Kainkaryams, etc., which the 
plaintiffs, as declared by this decree, have to do (but not for 
salary of persons employed by D-1 for doing archaka Kain- 
karyam only) during the period in that year for which the 
plaintiffs were not allowed to do service. The appellant will 
also be entitled to credit in respect of the sums paid by the 
Vicharanakartha (first defendant) to the plaintiffs during the 
pendency of the suit in pursuance of the consent order of 
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February, 1924, in M. P. No. 250 of 1923 in O. S. No. 54 of 1923 
on the file of the lower Court, and also the sum of Rs. 6,000, 
deposited by the first defendant ånd drawn out by the plaintiffs 
on security as per this Hon’ble Court’s order on C. M. P. 
No. 2544 of 1927. The balance in whichever party’s favour 
shall be payable to that party by the other party with interest 
at 6 per cent. per annum from the date on which Rs. 6,000, 
was deposited into the lower Court by first defendant as per 
order of this Court on C. M. P. No. 2544 of 1927”. 

In regard to the subsequent two turns of first plaintiff 
before this date, namely Ist November, 1927 to 31st October, 
1928 and Ist November, 1931 to 31st October, 1932, the 
following order is made :— 

“The first plaintiff having been given as per para. 3 (a) of the order of 
this Court, dated 7th December, 1927, in C. M. P. Nos. 3968 and 5052 of 1927 
some of the kanukas to which heis entitled as per the declaration in this 
decree, and the sum of Rs. 5,000, having been also paid as per para. 3 (b) of 
the same order, the first plaintiff will be entilled to receive from the appellant 
the balance of the amounts collected as kanukas and Archana and Harathi 
feesin the temples of Sri Padmavathi Ammavaru and Sri Krishnaswami 
Varu for the said two years, on accounts taken as per the declarations herein, 
after deducting therefrom at the rate of Rs. 500 per annum for the said two 
years. The sums so due to the first plaintiff—first respondent—from the 
appellant for the said two years will carry interest from Ist November, 1928 
and lst October, 1932, respectively till realisation at the rate earned by fixed 
deposits referred to in paragraph 3 (c) of the order in C. M. P. Nos. 3968 and 
5052 of 1927 aforesaid.” 


The parties also agree that in the decrees in both the 
appeals, the words ‘ jewels and gold and silver articles other 
than vessels’, may be substituted for the words ‘gold and silver 
articles and jewels’ in the second paragraph of the lower Court’s 
decree. The reference to archana and harathi fees in the said 
para. will be qualified in the manner indicated above. 

As to costs, we think that A. S. No. 347 of 1927 should 
be dismissed with costs of the plaintiff-respondent, because the 
respondent there did not assert a claim of hereditary archaka 

‘right, in respect of Sri Sundararajaswami temple and this is 
the only point on which we have reversed the lower Court’s con- 
clusion. Even in A. S. No. 210 of 1927 this is only a point of 
subordinate importance and we think it proper to dismiss that 
appeal also with costs of the first plaintiff respondent one—but 
with a direction that out of the taxed costs payable to the first 
respondent the appellant may retain a sum of Rupees one 
hundred as costs on the claim disallowed to the plaintiffs. 


K. C. — Order accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT — MR. , Justice VENKATASUBBA Rao. 


The Pollachi Town Bank, Limited, by. 
Secretary, T. K. Muthuswami Chettiar .. Petitioner* 


(Plaintiff) 
v. ` 
A. S. Krishna Aiyar and others .. Respondents 
a A (Respondents). 


Court Fees Act (VII of 1870), S. 17—Security bonds executed for debts 


‘due under promissory notes—Suit to enforce hypothecation and for personal 


decree—Court-fee payable—Identity of parties and properties offered as 
securtty—Suit whether embraces distinct subjects—Transfer of Property 
Act (IV of 1882 as amended), S. 67-A—Effect. 

The defendants. who had given five different promissory notes to the 
plaintiff executed on two later dates two security bonds to the promisee by 
which they offered certain immoveable properties as security for the prin- 


cipal and interest due on the several promissory notes. The suit was to 


recover the amount due by the defendants, and though the suit was framed 
as on a mortgage the plaint also contained a prayer for a personal decree and 
the dates of the promissory notes as also the dates of the security bonds 
were given as the dates of the causes of action. The lower Court held that 
the suit could not be regarded as one on the security bonds only and directed 
the plaintiff to pay court-fee on the amount claimed on each promissory note. 
It further held that even if the suit could be deemed to be one on the 
security bonds the court-fee payable was on the aggregate of the court-fee 
payable on a plaint on each security bond and that S. 67-A of the Transfer of 
Property Act, as amended, did not make them one subject. 

Held, in revision, that the suit was on the security bonds and not on the 
promissory notes, and court-fee was payable on the two bonds as on distinct 
subjects. 

Secretary of State for India v. Ayyasami Chettiar, (1932) 65 M.L.J. 252, 
relied on, 

Held further, that the suit could not be taken to comprise a single subject 
namely, the claim in respect of the two bonds, merely because S. 67-A, of the 
Transfer of Property Act, as amended, ‘prescribes a single suit under ‘those 
circumstances. 


Petition under S. 115 of Act V of 1908 and $. 107 of the 
Government of India Act, praying the High Court, to revise 
the Order of the Court of the Subordinate Judge of Coimbatore, 
dated 14th February, 1933 and made in O. S. No. 76 of 1932.. 

The facts of the case were as follows: ; 

The defendants who had given five different promissory notes 
to the plaintiff executed on two later dates two security bonds to 
the promisee by which they offered certain immoveable properties 
as security for the principal and interest-due on the several pro- 





* CR. P. No. 766 of 1933... . Ist November, 1934, 
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missory notes. The-suit was to recover ‘the amount due by the 
defendants, and though the suit was framed as on a mortgage the 
plaint also contained a prayer for a personal decree and the dates 
of the promissory notesas also the dates of the security bonds 
were given as the dates of the causes of action. The lower 
Court. held that the suit could not be regarded as one-on the 
“security bonds only and directed the plaintiff to pay court-fee on 
the amount claimed on each promissory note. It further held that 
even if the suit could be deemed to be one on the gecurity bonds 
the court-fee payable was on the aggregate of the court-fee payable 
on a plaint on each security bond and that S. 67-A of the Transfer 
of Property Act, as amended, ‘did not make them one subject. 
Against this order the plaintiff preferred a Civil Revision’ Petition 
to the High Court. 


M. Krishna Bharathi for petitioner. 


P. V. Rajamannar for the Government Pleader Ce, Ven- 
katramana Rao) for respondents. 


- - The Court delivered the following 


JupcMentT.—The lower Court’s view is wrong and cannot 
be upheld. The fact that there were five promissory notes, is 
irrelevant for, the two mortgages sued on were granted for the 
amounts due under those notes.. The lower Court forgets that 
the ‘suit_was not filed on the basis of the promissory notes, but 
to enforce the mortgages. That being so, in the words of 
S. 17 of the Court Fees Act, the suit embraces not five but two 
distinct subjects. It is on this footing that: the court-fee 
payable on the plaint should be computed. The. Secretary of 
State for India in Council. v. Ayyaswami Chettiari. 


Nor is the view contended for by the petitionér correct. 
What is argued is that as under S. 67-A of the. Transfer of 
Property Act a person is bound to include in the same suit 
different ‘mortgages held by him, it follows from this, that the 
suit relates to one. subject only and does not comprise as many 
subjects as there are mortgages. Lam not prepared to accept 
this: contention. The ‘principle, of consolidation applied by 
5S: 67-A of the Transfer: of Property Act has no bearing upon 
the interpretation of S. 17 of the Court ‘Fees Act. The very 
basis of S:-67-A ‘is ‘that there is more than one’ subject. The 


tnortgages'siied ön may be, different from one another in their, 


terms and incidents; | even the _causes_ of action may. have 
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accrued on different dates. All that S. 67-A enacts is, that the 
mortgagee is bound to sue on all the mortgages in respect of 
which the mortgage money has by the time of the suit become 
due. In this case the two mortgages are over the same set of 
properties, but I may point out, though I am not called on to 
construe S. 67-A, that Mulla Commenting on that section 
observes: 


«If the mortgagee holds different mortgages of different properties or 
successive mortgages of the same property from the same mortgagor, he must 
enforce all or none, unless there is a contract to the contrary”. 


If this interpretation of S. 67-A be correct (Iam not to be 
supposed as accepting it), the petitioner’s argument would 
amount to this: even where there are different mortgages over 
different properties, the suit must be deemed to relate to one 
subject only for the purposes of the Court-Fees Act. This 
could hardly have been intended. | < 

For the payment of the additional court-fees, 3 weeks are 
allowed from the date of the receipt by the lower Court of this 
order. I make no order as to costs. 


B.V.V. Order made. 


: ee 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice CURGENVEN AND Mr. JUSTICE 
CORNISH. : 


Minor Lakshmanan Chettiar represented 
by mother and guardian Lakshmi Achi 
and another .. Appellanis* (Respondents ten 
and eleven) ` 
e D. 
Minor Chidambaram Chettiar by his 
mother and next friend Unnamalai Achi 
and others z .. Respondents (second Petitioner 
and Respondents. one to 
four and six to eight). 
Civil Procedure Code (V of 1908), O. 22, Rr. 4and 11—Appeal—Death of 
one of the respondents during pendency of appeal—Petition by appellant to 
bring on legal representative of the deceased respondent on record—Order 
of appellate Court dismissing the petition onthe ground no representative 
was necessary to be impleaded—Decree in favour of appellant—Execution 


proceedings—Whether the decree binding on heirs of deceased respondeni— 
Execution Court whether can question validity of decree, 





* A.A. O. No. 464 of 1932. 27th September, 1934. 
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The ninth defendant in a suit was impleaded as the eighth respondent in 
the appeal filed by the plaintiff and though served with, notice of the appeal he 
did not comply with the terms of the notice by entering appearance within the 
30 days allowed. While the appeal was pending the eighth respondent died. 
After that, three petitions were filed by the appellant in the appeal (1) to 
excuse delay which had occurred, (2) to set aside abatement of appeal, and 
bring on the legal representative of the eighth respondent, namely the present 
first appellant as tenth respondent and (3) to appoint his mother as his 
guardian, he having been a minor. The High Court having dismissed the 
petition on the ground that under O. 22, R. 4, Civil Procedure Code, no legal 
representatives were necessary, the appeal was heard and the decree of lower 
Court was reversed and a decree directing the respondents to put the legal 
representative of the plaintiff in possession. Thenin execution of the decree 
a petition was filed praying the present appellants might be added as legal 
representatives of the deceased eighth respondent which was ordered by the 
lower Court. On the contention that the appellate judgment having been 
pronounced against the deceased eighth respondent was not binding on his 
legal representatives, 

Held, that the learned Judges who passed the order had jurisdiction to 
pass it, that the appellate decree had the same force and effect as if it had 
been pronounced before the death of the eighth respondent, and that the order 
of the lower Court bringing on his legal representatives in execution should 
be ‘confirmed. 

Where, as in the present case, there are several respondents whose 
interests are common, and some contest and others do not enter appearance, 
itis fairly safe to assume that the defence of the decree has been left in the 
hands of some on behalf of ali. 

“On the question whether, assuming the order to have been without 
jurisdiction so that the appellate decree would not bind the eighth respon- 
dent’s heirs, the matter could be raised in execution, ; 

Held, that the executing Court was not entitled to enquire into the 
validity of the appellate decree passed against the deceased eighth respondent. 


Govindan Nadar v. Natesa Pillai, (1931) 61 M. L, J. 520, followed. 


Appeal against the order of the Court of the Subordinate 
Judge of Devakottai, dated the 24th day of October, 1932 in 
E. P. No. 105 of 1932 in O. S. No. 22 of 1923. 


T. M. Ramaswami Aiyar for appellants. 
C. S. Venkatachariar for respondents. 


The judgment of the Court was delivered by 


Curgenven, J.—The appeal arises out of execution pro- 
ceedings taken in a suit filed to recover some property from a 
number of defendants. We are here concerned with ninth 
defendant. With the others he contested the suit and it was 
dismissed with costs. The plaintiff appealed to the High Court, 
ninth defendant being impleaded as eighth respondent. On 
2nd May, 1926, he was served with notice of the appeal but he 

. failed to comply with the terms of the notice by entering an 
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appearance within the 30 days allowed. The appeal was disposed 
of in December, 1930, and sometime in June, 1927, while it 
was pending, the eighth respondent died. After his death three. 
petitions were filed by the appellant in the appeal, (1) -to 
excuse the delay which had occurred, (2) to set aside the abate- 
ment of the appeal, and bring on the legal representative of the 
eighth respondent; namely the present first appellant, as tenth 
respondent and (3) to appoint his mother as his guardian, he 
being a minor. In disposing of these petitions the learned: 
Judges, Phillips and Devadoss, JJ., passed an order in these 


~- terms: 


kis Under 0. 22, R. 4, Civil Procedure Code, no legal representative need 
beimpleaded. The petitions are dismissed.” 

The appeal was heard in due course and the decree of the’ 
lower Court reversed, the appellate decree directing the res- 
pondents to put the legal representative of the plaintiff in 
possession. For the purpose of executing this decree a petition 
(E. P. No. 105 of 1932) was then filed praying that the’ 
present appellants might be added as legal representatives of 
the deceased ninth defendant, and that has been ordered by 
the lower Court. 


That order is contested on the grounds that R. 4 (4) of 
0. 22, Civil Procedure Code, has no application to appeals, that 
the learned Judgés who passed their order under this rule had 
therefore no jurisdiction to exempt the appellant from the’ 
necessity to substitute the legal representatives of the deceased 
respondent and accordingly that the appellate judgment, having 
been pronounced against the dead: eighth respondent, is not 
binding on ‘his legal representatives: 


Rule 11 of O. 22, provides. for the application. of the 
order to appeals, so far as may be. Unless therefore there is 
something in the terms.of R. 4 (4) which precludes its appli- 
cation to appeals there can be no doubt that, equally with a 
number of other provisions of the Code which are in language 
adopted to suits, the intention is to apply a similar rule to 
both forms of proceeding. It is worth notice that a provision 
of somewhat analogous character, embodied in the provisos to 
R. 14, of O. 41,-and enabling the appellate Court to dispense 
with service of notice on respondents against whom the’ suit 
has proceeded: ex parte, was introduced into the Code at the - 
same time as R. 4 (4).0f O. 22. Mr. T. M. Krishnaswami 
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Aiyar argued that it is not possible to apply this latter rule to 
appellate proceduré. He contends that no such omission or 
default can be made by a respondent in an appeal as will 
correspond to that of a defendant “who has been declared ex 
parte or who has failed to file his written statement or who, 
having filed it, has failed to appear and contest at the hearing.” 
Such a respondent cannot be declared ex parte. He has nothing 
to do and cannot therefore commit default in doing anything, 
until the actual hearing of the appeal. Even if he has failed 
to enter an appearance, yet if he appears in person or by 
pleader on the day of the hearing he must be heard. 


This does not we think, give quite a correct view of the 
position of a respondent, at least in relation to proceedings 
before this Court. The procedure is specified in O. 41 (a), 
which modifies O. 41 of the Civil Procedure Code. R. 2 (2). 
of this order prescribes a period of 30 days from service of 
notice for entry of appearance by the respondent and filing by 
him of a memorandum of cross-objections if any. Under R. 
if the respondent intends to appear and defend the appeal he 
shall within the period specified enter an appearance by filing 
in Court a memorandum of appearance. If he fails to enter an 
appearance within the time allowed and in the manner provided 
he shall not be allowed to translate or print any part of the 
record. Failure therefore to appear may involve the exclusion 
of part-of the record from consideration in appeal, so that 


even though a respondent who has not complied with these 


rules may be heard, he must do without such portions of the 
record as the appellant has not been interested to print. He 
cannot have something done for him the time for doing which 
is over. It appears to us that this is just the nature of the 
penalty attached to default by a defendant in a suit. If a 
defendant is ex parte O. 9, R. 7, provides that he can only be 
heard in answer to the suit as if he had appeared on the day 
fixed for his appearance if he assigns good cause for his 
previous non-appearance. If he has failed to file a written 
statement or, having filed it, has failed to appear and contest at 
the hearing, he cannot’ claim. to go-back to the stage reached 
before the default occurred. On the other hand, it is always 
open to him at any time after such default.'to appear. and 
. contest the suit in its remaining stages.. No.more.than.in an 
appeal therefore does-any finality -attach to:a default of 
41 
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appearance in a suit. We think that the rule, alike for suits 
and appeals, is grounded not upon some irrevocable default 
committed by the respondent before his death but upon the 
creation, by his conduct, of a reasonable expectation that, had 
he survived the later stages of the suit or the hearing of the 
appeal, he would have remained ex parte. That expectation 
seems to us to be at least as strong in the case of a respondent 
who has failed to putin an appearance within the time allowed 
as in the case of a defendant who for instance has filed a 
written statement but has not appeared and contested at the 
hearing and has then died. The power which the rule gives 
to the Court to grant exemption is of course only discretionary 
and probably it rarely will be exercised in the case of a single 
respondent. Where, as in the present case, there are several 
respondents whose interests are common, and some contest and 
others do not enter appearance, it is fairly safe to assume that 
the defence of the decree has been left in the hands of some 
on behalf of all. We think therefore that the learned Judges 
who passed the order under reference had jurisdiction to pass. 
it, that the appellate decree has the same force and effect as if 
it had been pronounced before the eighth respondent died 
and that the order of the lower Court bringing on his legal 
representatives must be confirmed. 


We have heard some further argument upon the question 
whether, assuming the order to have been without jurisdiction, 
so that the appellate decree would not bind the eighth respon- 
dent’s heirs, the matter can be raised in execution. Since 
anything which we may now say on this point will be merely 
obiter, we do not propose to discuss the question at length. We 
have been referred to two Privy Council cases in which it 
is said objection has been allowed in execution to the validity 
of the decree. In Khiarajmal v. Daim. the question was. 
whether the right of a mortgagor to redeem was affected by 
certain sales in execution under decrees in which he as a minor 
was not properly represented, and it was held that he could 
proceed to redeem without taking any proceedings to get the 
sales and decrees set aside. The principle accepted was there- 
fore that in a separate suit such a decree could be treated as a 
nullity, and nothing was said as to the power of an executing 





1, (1904) L, R. 321A, 23: LL.R, 32 Cal. 296 (P.C). 
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Court to -go behind the terms of the decree. In Wajid Ali 
Khan v. Puran Singh! the trial Court passed a decree for 
pre-emption. There was an appeal, and while it was pending 
. one of the respondents (plaintiffs) died and the legal represen- 
tative was not brought on. The suit was dismissed in appeal 
and the defendant obtained restitution of possession. The 
plaintiffs then contended that by reason of the death of one 
of their number the whole appeal had abated. and that the 
appellate decree was a nullity, so that the defendant was not 
entitled to possession. It was held that the abatement was 
- limited to the appeal against the deceased respondent’s interest 
and that the appellate decree did not bind his legal representa- 
tives, so that they were entitled to re-delivery of possession. 
The point was not raised or decided whether the validity of 
such a decree could be questioned in execution proceedings. 
Moreover the proceedings were by way of restitution and it is 
at least doubtful whether the same principle would apply to 
them. So far as this Court is concerned we have been shown 
three-decisions of single Judges. Subramania Aiyar v. Vaithi- 
natha Aiyar2, Arunachalam Chetty v. Abdul Subhan Sahib? and 
Govindan Nadar v. Natesa Pillai4. In the first of these 
Oldfield, J., and in the second Madhavan Nair, J., have 
accepted the principle that an executing Court can satisfy 
itself whether or not a decree is a nullity for some such reason 
as improper representation. Jackson, J. has come to a contrary 
decision in the third case and in our judgment the opinions 
which he expressed are supported by the greater weight of 
authority, especially the two Calcutta cases Kalipada Sarkar v. 
Hari Mohan Dalali and Gora Chand Haldar v. Prafulla Kumar 
Royé and appear to us in other respects to be more acceptable. 
We should therefore hold, if it were necessary, that the execut- 
ing Court was not entitled to enquire into the validity of the 
appellate decree passed against the deceased 8th respondent. 
We dismiss the appeal with costs. i 


K. C. Appeal dismissed. 


n 


NA E E E E NE 
1. (1928) L.R. 56 I. A. 80: IL.R. 51 All, 267: 56 M.L.J. 304 (P.C.). 
2. (1913) I.L.R. 38 Mad. 682. 3. (1925) 50 M.L.J. 232. 
4. (1931) 61 M.L.J. 520. 5. (1916) LL.R. 44 Cal. 627. 
6, (1925) LL.R, 53 Cal. 166 (F.B); 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BARDSWELL AND MR. JUSTICE 
Burn. 
Sri Mahant Prayag Doss Jee Varu 
Vicharna Kartha of Tirumalai 
Tirupathi Devastanam and the 
Proprietor of Zamin Kachi- 


nad Estate. « .. Petitioner* (First Coun- 
v. ter-Petitioner) 
Chinna Rama Naidu and two ; 
others, ; .. Respondents (Third 


Counter-Petitioner and 
Petitioners Nos. 1 and 
2). 

Madras Estates Land Act (I of 1908), Ss. 192, 205 and 209—Matter 
under S. 205 whether affects revisional powers of High Court—An order 
passed by Deputy Collector explicitly under O. 21, R.101 of Civil Procedure 
Code—-A pplication to revise it to District Collector under S, 205—Order of 
District Collector dismissing the application as incompetent—Whether High 
Court can interfere. 

The authority of Paramaswami Atyangar v. Alamelu Nachiar Ammal, 
(1918) LL.R. 42 Mad. 76: 35 M.L. J. 632 and Ramasami Goundan v. Kali 
Goundan, (1918) I.L.R. 42 Mad. 310: 36 M.L.J. 571, has not been in any way 
affected by the Full Bench decision in Raghunadha Patro v. Govinda Patro, 
(1928)55 M.L.J. 798 (F.B.) and Rajah of Mandasa v. Jagannayakulu, (1931) 63 
M.L.J. 450 (F.B.). The two Full Bench decisions were in cases in which the 
High Court considered the question of revising : proceedings of the Board of 
Revenue under Chapter XI of the Estates Land Act which deals with Survey 
Settlement and Record of Rights. The basis of the decision in Rajah of Man- 
dasa v. Jagannayakulu, (1931) 63 M.L,J. 450 (F.B.) was that in exercising 
their functions under Chapter XI, the revenue authorities were not acting as 
Courts. But ip disposing of suits for arrears of rent the Revenue Officers do 
act as Courts (5. 189) and their decrees in such suits are appealable to the 
District Court. S, 205 of the Act ‘is not and cannot be intended to affect the 
revisional powers of this Court in suits which are made appealable to the 
District Court and this Court under Part A of the Schedule.’ S. 205 relates. 
‘not to incidental orders in suits, the final decree in which is appealable, but 
to such proceedings as are specified in, Part B of the Schedule to the Act, as 
those in which nosappeal lies (Nos, 12-20). 

Paramaswami Aiyangar v. Alamelu Nachiar Ammal, (1918) LLR. 42 
Mad. 76: 35 M.L.J. 632, followed. 

Where in a petition by the respondent herein under O, 21, R. 100 of the 
Civil Procedure Code an order was passed by the Deputy Collector and it 
was explicitly an order under O. 21, R. 101, Civil Procedure Code, a provision 
ofthe Code which is applicable by 5.192 of.the. Estates Land Act,.it was not 
an order which could be revised by the District Collector under S. 205 since 
the application to him was not only.incompetent but the order of the Deputy 

rrr nn LC A EUR 

*C.R.P. No, 840 of 1929. . .. . - | 21st April, 1933, 
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Collector was one which could only have been revised by the High Court 
under its revisional powers under S. 115, Civil Procedure Code. But the 
order of the District Collector, refusing to interfere with an order‘passed by 
the Deputy Collector as not within his competence under S. 205 to interfere 
with, was proper and could not be revised by the High Court. 

Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act praying the High Court to revise the 
Proceedings of the District Collector of Chingleput, dated 8th 
November, 1928, and made in R. Dis. No. 13052/28-A-1 
(M. P. No. 447 of 1927, in S. S. No. 309 of °1922, Deputy 
Collector’s Court, Tiruvellore). 

T. Kumaraswamiah for petitioner. 

P. V. Raghavan and K. M. Pe RAE a for 
respondents 1 to 3. 

The Court delivered the following 

Orver. Pakenham Walsh, J—An important preliminary 
objection has been raised that this petition does not lie and 
that this Court has no jurisdiction in the matter. The -argu- 
ment is that under S. 205, Estates Land Act, the Board of 
Revenue and the District Collector have concurrent jurisdic- 
tion and that the Board of Revenue have held that in such 
cases they cannot interfere where the District Collector has 
already exercised his revisional powers. In In re'S. 205 of 
the Madras Estates Land Act, 19081 in Raghunadha Patro v. 
Govinda Patro2 it was held that the High Court has no power 
to revise the proceedings of the Board of Revenue. The 
argument is that what the Board of Revenue cannot do the 
High Court cannot do. No direct authority on this matter 
has been quoted to me, though in Paramaswami Aiyangar v. 


Alamelu Nachiar Ammal3 and Ramaswami Goundan v. Kali 


Goundan4, have been referred to by the petitioner’s learned 
counsel. The present case seems to be distinguishable on the 
ground that the original order was that of the District 
Collector which the Board of Revenue would apparently have 
been at liberty to revise. The decision in Rameswami Goun- 
dan v. Kali Goundan4 was prior to the Full Bench Decision in 
Raghunadha Patro v. Govinda Patro2 and it seems to me 
doubtful whether it is now good law in the light of the Full 
Bench Decision. The matter is of considerable importance 
and I therefore refer it to a Bench of two Judges. A 
1. (1920) 12 L.W. 145. 2. (1928) 55 M.L.J.798 (F.B.). 


3. (1918) LLIR. 42 Mad. 76: 35 M:L.J. 632. ; 
4. (1918) LL.R. 42 Mad. 310: 36 MJ. 571." 
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The point referred is — 

“Has the High Court jurisdiction to entertain this petition.” 

This petition coming on for hearing the Court delivered 
the following | 

JunGMENT. Burn, J.—We do not think that the authority 
of Paramaswamy Aiyangar v. Alamelu Nachiar Ammall and 
Ramaswamy Goundan v. Kali Goundan2 has been in any way 
affected by the Full Bench in Raghunadha Patro v. Govinda 
Patro’ or by the decision of a larger Full Bench in Raja of 
Mandasa v. Jagannayakulut. The two Full Bench decisions 
were in cases in which the High Court considered the question 
of revising proceedings of the Board of Revenue under 
Chapter XI of the Estates Land Act which deals with Survey 
Settlement and Record of Rights. The basis of the decision 
in the case of the Raja of Mandasav. Jagannayakulut was that 
in exercising their functions under Chapter XI, the Revenue 
Authorities were not acting as Courts. But in disposing of 
suits for arrears of rent the Revenue Officers do act as Courts 
(S. 189 of the Act), and their decrees in such suits are appeal- 
able to the District Court. We agree with Ayling, J., in 
Paramaswamy Aiyangar v. Alamelu Nachiar Ammal1 that 
S. 209 of the Estates Land Act, “is not, and cannot be intended 
to affect the revisional powers of this Court, in suits which are 
made appealable to the District Court and this Court under 
Part A of the Schedule. S. 115, Civil Procedure Code, is one 
of the sections made applicable to suits under the Madras 
Estates Land Act by S. 192 of the latter.” We agree also with 
Ayling, J.’s observation in the same case that S. 205 relates 
“not to incidental orders in suits, the final decree in which is 
appealable, but to such proceedings as are specified in Part B 
of the Schedule to the Act, as those in which no appeal lies 
(Nos. 12-20).” 

In the present case the order of the Deputy Collector was 
not an order under any of the provisions of the Estates Land 
Act. It did not fall under any of the items specified as not 
appealable in Part B, of the Schedule. It was explicitly an 
order under O. 21, R. 101, Civil Procedure Code, a provision 
of the Civil Procedure Code, which is applicable by S: 192 of 
the Estates Land Act. This was not an order which the 





1. (1918) I.L.R. 42 Mad. 76: 35 M.L.J, 632, 
2. (1918) LL.R. 42 Mad, 310: 36 M.L,J. 571. 
3. (1928) 55 M.L.J. 798 (F.B.). 4, (1931) 63 M.L.J. 450 (F.B.). 
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District Collector could revise under S. 205 and in our opinion 
the application to him was incompetent, it was an order which 
could.only have been revised by this Court under S. 115, Civil 
Procedure Code. 

For these reasons we are of opinion that the question 
referred to us should be answered in the negative. This Court 
could, for sufficient reasons have revised the order of the 
Deputy Collector under O. 21, R. 101, Civil Procedure Code, 
but it cannot revise the order of the District Coflector declin- 
ing to interfere with the Deputy Collector’s order. 


Bardswell, J.—The order of the District Collector 
dismissing the application to him under S. 205 was perfectly 
correct. He should, however have dismissed it as not being 
competent instead of on the merits. A dismissal order made 
on such an application cannot be revised by the High Court. 

Reference answered in the negative and petition dismissed. 

K. C. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE VENKATASUBBA RAO. 


Ponnuswami Nadar and another .. Petitioners* (Plaintiffs 
1 and 2) ° 
v. 
The Secretary of State for India in 
Council .. - Respondent. 


Court-Fees Act (VII of 1870, Madras Amendment), Sch. II, Art. 17-A 
(1)—Reversioner—Suit for declaration plus consequential relief for injunc- 
tion restraining defendants from getting certain sums in Court standing to the 
credit of last male holder—Consequential relief unnecessary—Declaration 
sufficient—Suit to be valued under Art, 17-A (1) of Sch. II. * 

Where a person claimed to be a reversioner to an estate and as such 
claimed certain amounts in Court standing to the credit of the last male- 
holder as a result of the Government purchasing certain mortgage items of 
the last male-holder, and the plaintiff asked for a declaration plus consequen- 
tial relief of an injunction restraining defendants.from- applying for the 
payment of the sum from Court, on the question of the proper Court-fees to 
be paid, - . z 

Held, that there was no need for an injunction being asked for, as it was 
not by the defendants’ application that the plaintiff would become prejudiced 
but by the payment by the Court. Hence the proper relief having been for a 
declaration alone, the Court-fee that was leviable was under Art. 17-A (1) 
‘of the Sch. II of the Court-fees Act. 


Petition under Ss. 115 and 151 of Act V of 1908 and 
S. 107 of the Government of India Act, praying the High 





* C, R. P. No. 1093 of 1934, = : 23rd November, 1934. 
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Court to revise the order of the District Court of Trichinopoly, 
dated 24th July, 1934, and made in O. S. No. 5 of 1934. 

S. Parthasarathy, V. K. Tiruvenkatachari and C. R. Pat- 
tabiraman for petitioners. 

P. V. Rajamannar for Government Pleader (P. Venkata- 
ramana Rao) for respondent. 

The Court delivered the following 

Jupgment.—The serious contest isin regard tothe Court- 
fee payable bn the amount covered by the land acquisition 
award. The plaintiff claiming to be. the reversioner of © 
Annaswami Nadar, the last Male-holder, has filed the present 
suit. Atnaswami Nadar’s widow mortgaged certain items and 
eventually the interest of the mortgagees vested in one Danda- 
yudapani. In-certain land acquisition proceedings, some 
portions of the mortgaged items were acquired and the sum 
represents the amount paid in respect of these -portions. The 
money is now in Court and stands to the credit of the last 
male-holder. The question is, what is the proper relief that 
the plaintiff must pray for in regard to this amount? The 
plaintiff- says he’ is entitled to ask for a declaration plus 
consequential relief. He says that he can claim an injunction 
restraining the defendants from applying for the payment of 
the sum and the consequential relief he has accordingly prayed 
for in an injunction. In my opinion there is no need to ask 
for an injunction. It is not by the defendants’ application 
that the plaintiff is prejudiced but by the payment by Court. 
That being so, the additional relief for the issue of an injunc- 
tion is both unnecessary and superfluous. The proper relief 
therefore that should be prayed for, is one for declaration 
alone. The Court-fee that is leviable is Rs. 100 under 
Art. 17-A (1) of the Second Schedule of the Court-Fees Act. 
The amount covered by the award being in the possession of 
the Court, it is conceded that no prayer for possession is 
necessary. ° 

The only other question that has been raised is in regard 
to items 23, 24 and 25 in the possession of defendants 1, 13 
and 14. Mr. P. V. Rajamannar for the Government Pleader 
concedes that the Court-fee paid in respect of the relief 
pertaining to these items is correct. 

This is my order on the Civil Revision Fermion and 1. 
make no order as to costs. 

K.C. 





Partition partially disallowed, 
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IN THE HIGH COURT ỌF JUDICATURE AT MADRAS. 


PRESENT :—MR. JustTICE VARADACHARIAR AND Mr. 
Justice Burn. 


Mallampallai Nagamma and another .. Appellants* (Defen- 


dants) 
Vv. 4 
Mallampalli Narasimham Garu and 
another T ` Respondents (Plam- 
tiffs). 


Suits Valuation Act (VII of 1887)—Suit to declare adoption invalid— 
Valuation for purposes of jurisdiction and court-fees—Market value of 
properties—Court Fees Act (VII of 1870) as amended in Madres), Sch. Il, 
Art.17-A (iii). 

The plaintiff sued fora declaration that an adoption was invalid. It 


appeared that the market value of the properties comprised in the suit was 
more than Rs. 10,000. 


Held, that the value of the suit for purposes of jurisdiction should be 
determined with reference to the market value of the properties and not their 
value as under S. 7 (v) of the Court Fees Act. 


Veeramma v. Butchayya, (1926) I.L.R. 50 Mad. 646: 52 M.L.J. 381, relied 
on, 


Held further, that the plaint was leviable to a court-fee of Rs. 500 
under Art. 17-A (iii) of Sch. II of the Court Fees Act, as amendedin Madras, 
as the value of the uit for purposes of jurisdiction was above Rs. 10,000. 


Ramaswami Asari, Inre, (1928) LL.R. 52 Mad. 340: 56 M.L.J. 107, 
referred to. 
Appeal against the decree of the Additional Subordinate 
Judge of the Court of the Subordinate Judge of Ellore in 
O. S. No. 117 of 1926. i 


Ch. Raghava Rao for appellants. 
M. Appa Rao for respondents. 6 
The judgment of the Court was delivered by 


Varadachariar, J.—This is an appeal by Defendants 1 and 
2 against a decree which declared the adoption of the second 
defendant by. the first defendant, invalid. A number of 
questions were raised and discussed in the Court below; but as 
the determination of the appeal can be rested on a very short 
ground, we have not heard appellant’s learned Counsel on the 
other points. i 


[Their Lordships, after confirming the finding of fact of 
the lower Court on the invalidity of the adoption, proceeded to 
fix the court-fees thus] . : 





* Appeal No. 76 of 1930. 26th October, 1934. 
42 
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As regards to the court-fee payable upon the suit in the 
lower Court, we find that the plaintiffs had paid only Rs. 100 
by way of court-fee. There can be little doubt that the value 
of the properties is more than Rs. 10,000 and that the proper 
method of valuation is not the method provided for in cl. (5) 
of S. 7 of the Court-fees Act. On general principles as also 
according to the decisions in Veeramma v. Butchayyal, the 
value for the purposes of jurisdiction must have been fixed 
with reference fo the market value of the properties. Under 
Art. 17 (a) (iii) of the Court-fees Act, a fee of Rs. 500 is 
payable in all cases where the value of the suit for the purpose 
of jurisdittion is over Rs. 10,000 (see also Ramaswami Asari, 
In re2). 

We accordingly direct the plaintiffs-respondents, under 
S. 12 (ii) of the Court-Fees Act, to pay an additional fee of 
Rs. 400 before the ist December, 1934. On such payment. 
they will be entitled to add it to the costs payable to them 
under the decree in their favour and recover the same from 
the appellants. 

Appeal dismissed with direction as to court-fees. 

K. C. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE PAKENHAM WALSH. 
K. Belli Gowder .. Petitioner* in both (Accused). 


Criminal Procedure Code, S.215—Evidence recorded in the absence of ac- 
cused—Commitment based on—Legality—Conviction by magistrate—Appeal 
—Sessions Judge directing commitment on amended charge—Propriety. 


Two accused persons were tried separately on charges under Ss. 409 and 
477-A, Indian Penal Codeand convicted. On appeal, the Sessions Judge, 
being of opinion that the charge ought to have been under S. 120-B read with 
Ss. 409 and 477-A, Indian Penal Code, ordered both of them to be committed 
to sessions on the amended charge. The magistrate accordingly committed 
them to the sessions, the accused not having chosen to cross-examine the 
witnesses or let in evidence after the framing of the amended charge. 

Held, the evidegce against each of the accused having been given in the 
absence of the other, the order committing them was bad and should be 
quashed; that the proper order for the Sessions Judge to make was to order 
apreliminary enquiry and committal to sessions if a prima facie case was 
found to be made out. 


1. (1926) LL.R. 50 Mad. 646: 52 M. L. J. 381. 
2. (1928) I. L. R. 52 Mad. 340: 56 M. L. J. 107. 
* Crl, R. C. No. 307 of 1934 5 31st August, 1934. 
- . and 
Cri. M. P. No.-341 of 1934. 
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Cr. R. C. No. 307 of 1934.—Petition under Ss. 435 and 
439 of the Code of Criminal Procedure, 1898, praying the 
High Court to revise the judgment of the Court of Sessions 
of the Coimbatore Division in Crl. Appeal No. 2 of 1934, 
preferred against the judgment of the Court of the Joint 
Magistrate of Coonoor in C. C. No. 83 of 1934. 

Crl. M. P. No. 341 0f 1934.—Petition under S. 215, 
Criminal Procedure Code, to quash the order of Commitment 
to the Court of Session of the Coimbatore, Division, dated 
12th March, 1934, and made by the Court of the Joint 
Magistrate of Coonoor in P. E. No. 2 of 1934. 

M. A. T. Coelho and R. Deenadayalu for petitioner. 

The Public Prosecutor on behalf of the Crown. 

The Court delivered the following ji 


OrpER.—There were two societies at Aravangadu the 


co-operative Stores Society and the Co-operative Credit Society. l 


The secretary of each society was charged with offences under 
Ss. 409 and 477-A, Indian Penal Code. They were tried 
separately and one was sentenced to one year’s rigorous 
imprisonment and the other to l4 years rigorous imprison- 
ment with fines. Both appealed to the Sessions Judge. He 
considered that they should have been charged under S. 120-B, 
read with Ss. 409 and 477-A, Indian Penal Code, and ordered 
them to be committed to the Sessions by the Joint Magistrate 
on the amended charge. The Joint Magistrate asked the 
accused if they wished to cross-examine the witnesses after 
the amended charge and let in evidence. They did not do so 
and they were committed to the Sessions. Two petitions have 
been filed, one against the order of the learned Sessions Judge 
and the other against the commitment. 


It is clear that the accused cannot be committed to 
sessions by simply framing an amended charge because the 
evidence against each of them has been given in the absence 
of the other. In Chinnappan, In rel it is laid down that the 
commitment based on evidence recorded in the absence of the 


accused is illegal. Consequently the commitment must be . 


quashed. As regards the order of the learned Sessions Judge, 
the subject of the revision petition, that order should be 
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amended to one directing a preliminary inquiry ‘for the 
offences there mentioned and committal to sessions if a prima 
facie case is found to be made out. 
K.C. ` — Commitment quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice MADHAVAN NAIR. 
Savatha Goundan alias Thambi * 


Goundan. e .. Appellani* (third Respon- 
| v. dent) 
Pappammal alias Pongiammal i 
and others ` ` `.. Respondents (Petitioner 
and Respondents 1 and 
2). 


2 Civil Procedure Code (V of 1908), S. 144—Execution of decree—Party 
deprived of possession—Appeal—Compromise decree—Variance of lower 
Courts decree—Right to apply for restitution. 

R instituted a suit to recover possession of certain properties as rever- 
sionary heir to an alleged infant son of one G. It was contended that the 
infant son took the property to the exclusion of his sister C and that the first 
defendant P, who was in possession as guardian of C, had no right to posses- 
sion, The District Munsif dismissed the suit holding that the existence of 
the infant son was not proved. The decision was however set aside in appeal 
and R obtained possession of the properties. There was a further appeal to 
the High Court, which,however, was compromised between the parties. Under 
the compromise R acknowledged the right, title and interest of C and obtained 
a certain sum of money in full settlement of all disputes. It was also stated 
in the said decree that R shall be debarred from setting up any title or 
interest in and shall not disturb the possession and enjoyment of the proper- 
ties by C and her heirs. Subsequently P started restitution proceedings: 

Held, that since P had been deprived of possession of the property by 
reason of the enforcement of the appellate decree she was entitled, on that 
decree being superseded by the compromise decree of the High Court, to 
apply for restitution and obtain possession of the properties. 

Held further, that proceedings under S. 144, Civil Procedure Code, could 
be taken not only when the variancerof the lower Court’s decree is after 
contest but also where it is the result of a compromise decree. 


Appeal against the Order of the Court of the Subordinate 
Judge of Coimbatore, dated 3rd February, 1931, and made in 
A.S. No. 145 of 1930 (A. S. No. 217 of 1930, District Court, 
Coimbatore) preferred against the Order of the Court of the 
District Munsif of Coimbatore, dated the 1st April, 1930, and 
made in I. A. No. 277 of 1930 (E. A. No. 315.of 1930, Addi- 
tional District Munsif’s Court, Coimbatore) in O. S. No. 
1040 of 1924. 


* C. M. S. A. No. 91 of 1931. 14th March, 1934. 
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A. V. Viswanatha Sastri for A. Raghunatha Rao for 
appellant. 

T. M. Krishnasami Aiyar for K. S. Venkatarama Aiyar 
for respondents. 

The Court delivered the following 


Jupcment.—This Civil Miscellaneous Second Appeal. 


arises out of restitution proceedings under S. 144, Civil Pro- 
cedure Code, commenced by one Pongiammal, the first defend- 
ant in O. S. No. 1040 of 1924, on the file of the Court of the 
District Munsif of Coimbatore. The facts of the litigation 
that led to the present proceedings are clearly set out in the 
judgment of the Appellate Court and need not therefore be 
te-stated for purposes of this Civil Miscellaneous Second 
Appeal. 


_ The appellant before this Court is a transferee of the 
properties involved in this suit pendente lite. One Ramaswami 
Goundan instituted O. S. No. 1040 of 1924 to recover posses- 
sion of certain properties as reversionary heir. to an alleged 
infant son of Chinna Ramana Goundan. It was contended 
that the infant son took the property to the exclusion of his 
sister Chinnakkal and that the Ist defendant Pongiammal the 
present respondent and the step-mother of Chinna Ramana 
Goundan (now in possession as guardian of Chinnakkal) had 
no right to the possession of the same. The learned District 
Munsif dismissed the suit holding that the existence of the 
infant son was not proved. This decision was set aside in 
Appeal A. S. No. 77 of 1927, dated 1st August, 1928. As a 
result of the decision of the Appellate Court the plaintiff 
obtained possession of the properties on 28th January, 1929. 
The present -respondent Pongiammal -preferred a Second 
Appeal (S. A. No. 495 of 1929) against the decision in A. S. 
No. 77 of 1927 in February, 1929. On 30th May, 1929, 
Ramaswami Goundan sold the property to the present appellant. 
S. A. No. 495 of 1929 was compromised between the parties 
anda compromise decree was passed by the High Court. Rama- 
swami Goundan the respondent in the Second Appeal 


acknowledged the right, title and. interest of Chinnakkal and 


obtained Rs. 3,000 in full settlement of all disputes. It was 
also stated in the said decree that Ramaswami Goundan- shall 
be debarred from setting up any title or interest in and shall 
not disturb-the possession‘and enjoyment of the suit properties 
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by the said Chinnakkal and. her heirs. The Second Appeal 
having been thus concluded by the compromise decree, Pongi- 
ammal started restitution proceeding’ under S. 144, -Civil 
Procedure Code which, as I have already stated, has led to 
this Miscellaneous Second Appeal. Both the lower Courts 
held that she was entitled to obtain. restitution of the properties 
and orders were accordingly passed in her favour. l 

The transferee decree-holder wants to have the order of 
the lower Courts set aside on two grounds. It is argued that 
under S. 144, Civil Procedure Code, Pongiammal, the respon- 
dent, is not entitled to apply for restitution in as much as she 
is not, according to the appellant, entitled to any benefit under 
the decree of the High Court. The argument is that what is 
declared by the compromise decree of the High Court is the 
right of Chinnakkal to the properties and not the right of 
Pongiammal who has absolutely no right of any kind to the 
properties, she being only the step grand-mother of Chinnakkal. 
Of course in the suit she claimed that that she was in posses- 
sion on behalf of Chinnakkal. To my mind this argument 
overlooks the real question that arises for consideration under 
S. 144, Civil Procedure Code. That question is whether the 
respondent is entitled to any benefit by the supersession or re- 
versal of the decree of lower Court by the decree of the Appellate 
Court. That is to say, if the lower Court’s decree is reversed 
by the appellate Court will the respondent be entitled to any 
benefit by such reversal. As was pointed out in Hurro Chunder 
Roy Chowdhry v. Sooradhonee Debial and Shanmugasundara 
Mudaliar v. Ratnavelu Mudaliar2, restitution is to be made of 
all that the party, against whom the erroneous decree had been 
enforced, had been deprived by reason of its having been 
enforced. The question therefore is: Has Pongiammal been 
deprived of possession of the property by reason of the 


` enforcement of the appellate decree, the decree which was 


superseded by the compromise decree of the High Court. To 
this there can be only one answer. Before the decree was 
executed admittedly she was in possession of the property. 
Her possession which commenced before the litigation began 
was continued by the first Court and was terminated by the 
execution of the decree of the Appellate Court. She was 
therefore deprived of possession and the result of the super- 





1. (1868) B.L.R. Sup. Vol. 985 at 992. 2. (1932) 63 M.L.J. 383 at 393, 
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session of the Appellate Court’s decree will be a restoration to 
Pongiammal of the possession of the property which she was 
entitled to prior to the enforcement of the appellate decree. 
This is the benefit which she is entitled to under S. 144, Civil 
Procedure Code, a benefit which arises by the supersession of 
the lower Court’s decree by the decree of the High Court. I 
. have no doubt, therefore, that Pongiammal, the respondent, is 
entitled to apply under S. 144, Civil Procedure Code. I may 
also say that it is not seriously contended that after the decree 
of the High Court, Ramaswami Goundan would be entitled to 
remain in possession of the property nor is it contended that 
Chinnakkal will not be entitled to enforce this decree and get 
possession by taking appropriate proceedings later. There are 
also additional circumstances to say that the only person 
entitled to remain in possession of the property after the 
supersession by the compromise decree of the High Court is 
the respondent and the respondent alone. She can, therefore, 
apply under S. 144 of the Civil Procedure Code for restitution 
of the property. 

The next argument advanced is that S. 144, Civil Proce- 
dure Code, applies only to restitution brought about in conse- 
quence of a decree passed after contest and does not apply to 
compromise decrees. The learned Counsel for the appellant 
has not cited any decision in support of this contention. The 
contention is opposed to the language of the section itself. So 
far as this argument is concerned the section requires only a 
variation or reversal of the decree of the Court of First 
Instance and nothing more. It does not say that it must be a 
variation as a result of the decree passed after confest. There 
can be no doubt in this case that the lower Court’s decree was 
reversed by the compromise decree passed by the High Court. 
So, having regard to the words of the section there can be no 
doubt that the proceedings under S. 144 can be taken in pur- 
suance of compromise decrees also. It is not necessary to 
labour this point as the question has been considered very 
recently by this Court in the decision reported in Sudarsana 
Rao v. Gopala Raol. The same argument was put forward 
before the learned Judge, Lakshmana Rao, J., and it was 


overruled with these observations: 
« Section 144 of the Civil Procedure Code, is not confined to cases where 
restitution is claimed on the reversal of the decree in first or second appeal 
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but applies to a case of variance or reversal however that may be effected. 
The effect of Ex. A, the compromise decree, being to supersede the decree in 
O. S. No. 584 of 1924, the first respondent is entitled to an order for restitu- 
tion against the second respondent. ...... id 

For these reasons this argument must be overruled. 

In the result the Civil Miscellaneous Second Appeal is 
dismissed with costs. 


B. V. V. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ;— MR. JUSTICE CURGENVEN AND MR. JUSTICE 
CORNISH. A 


The United Motor Finance Co. 
represented by Miss A. Thear .. Petitioner* (Accused). 

Madras Motor Vehicles Act (III of 1931), Ss.4 (1), (5) (1), 6 and 7— 
Motor omnibus driven without licence—Prosecution and penaliy by imposi- 
tion of fine—Proof—Endorsements on registration certificate not sufficient 
proof of the motor vehicle being kept or used tn the Madras Presidency— 
Additional evidence when can be let in—Criminal Procedure Code (V of 
1898), Ss. 428 and 439, 

The liability to a penal provision in an Act must be strictly proved. Itis 
essential to the liability to pay the tax under S. 5 (1) of the Madras Motor 
Vehicles Act and to the imposition of the penalty for failure to pay the tax 
under S.7, there should be’proof that the motor vehicle was kept or used 
within the Presidency of Madras for the period during which the tax is 
claimed. The endorsements on a registration certificate do not furnish pre- 
sumptive proof that the motor vehicle was kept or used within the presidency. 

Recourse to the power under Ss. 428 and 439, Criminal Procedure Code to 
direct taking of additional evidence should not be exercised for the purpose 
of filling a gap in the prosecution case when the necessary evidence was easily 
available to the prosecutor at the hearing and ought to have been then ` 
produced. 

Jeremiah v. Vas, (1912) 22 M.L.J. 73 at 82 and Emperor v. Bansilal Gan- 
garam, (1928) 30 Bom.L.R. 646, followed, 


Petition under Ss. 435 and 439 of Criminal Procedure 
Code, 1898, and S. 107 of the Government of India Act and 
S. 28 of the Letters Patent, praying the High Court to revise 
the order of the fourth Presidency Magistrate, Egmore of the 
Court of Presidency Magistrate, Egmore, Madras, dated 12th 
October, 1933 in M. V. No. 1321 of 1933. 

Advocate-General and S. Narayana Rao for Crown. 

Accused not represented. 

Order of the Court was delivered by 

Cornish, J.—The petitioner, the United Motor Finance 
Co., represented by Miss A. Thear, was prosecuted under S. 7, 








< Æ CF, R. C. No. 1014 of 1933. 3rd December, 1934. 
Cr. R. P. No. 926 of 1933. . . . < 4 
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of the Madras Motor Vehicles Taxation Act for failing to pay 
the tax due for three quarters in respect of a motor omnibus, 
and has been fined Rs. 5 and ordered to Pay the amount o 
the tax due: . 


The motor omnibus was registered in the joint names of 
the company and of one T. A. Sadasiva Pillai of Tanjore. 
-Actually the motor-omnibus was hired by the company to this 
man. But it appears from the endorsements on the registra- 
tion certificate (Ex. A) that there were subsequent transfers 
-of the vehicle. An attempt was made by the authorities to 
levy the tax on Sadasiva Pillai; but it was reported that} he 
was insolvent. Thereupon payment of the tax due on the 
vehicle was demanded of the petitioner, and the demand not 
having been complied with proceedings were taken under S. 7 
of the Act. 

The petitioner resists liability forthe tax on the ground 
that there has been no legal proof that the vehicle was kept or 
used in the Madras Presidency for the period in question. 

The basis of liability for the tax is that the motor vehicle 
is kept or used in the Presidency of - Madras. S. 4 (1) says 
that the Local Government may, by -notification in the Fort 
Saint George Gazette, from tiine to time direct that a tax shall 
be levied on every motor vehicle kept or used in the Presidency 
of Madras. S. 9 (1) says that upon the issue of a notification 
under Sub-S. 1 of S. 4every registered owner or person having 
possession or control of any taxable motor vehicle shall pay to 
the licensing officer the tax due in respect of such vehicle. S. 7 
prescribes the penalty for failure to pay the tax., It is there- 
fore essential to the liability to pay the tax and to the 
imposition of the penalty for failure to pay that there should 
be proof that the vehicle was kept or used within the Presi- 
dency of Madras for .the period during which the tax is 
claimed to be due. The learned Magistrate has alluded in his 
order to the. circumstance that the endorsements on the 
registration certificate describe the transferees as belonging to 
places within the Presidency. And he has concluded that this 
fact, “viewed in the light of the rules”, sufficiently proves that 
‘the venicle was kept or used-in the Presidency during the 
period in question. We think that this does not afford an 
‘adequate ground for the presumption. R. 6 leaves it optional 


to a transferee to report a transfer to the registering authority 
43 
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within whose jurisdiction the transferee ordinarily resides or to 
the registering authority within whose jurisdiction the motor 
vehicle is. From all that appears from the endorsements the 
transferees might be ordinarily residing in the places named, 
but the motor-omnibus might be plying in Mysore or else- 
where outside the Presidency. We are unable to agree with 
the learned Magistrate that the endorsements furnish 


‘presumptive proof that the motor-omnibus was kept or used 


within.the Pre8idency. It need hardly be said that liability to 
a penal provision in an Act must be strictly proved. In our 
opinion the requisite proof is wanting here. 

It has been suggested by the learned Advocate-General 
that we should have recourse to Ss. 428 and 439, Criminal 
Procedure Code and direct that additional evidence be taken.. 
But we think that this power should not be exercised for the 
purposes of filling a gap in the prosecution case when the 
necessary evidence was easily available to the prosecutor at the 
hearing and ought to have been then produced; See Jeremiah 
v. Vastand Emperor v. Bansilal Gangaram?. 

After the close of the arguments, on a subsequent date, 
we allowed the case to be spoken to. An affidavit was then 
put before us averring that the prosecuting inspector had made 
an application in writing to the Magistrate for the examination. 
of the police officer in charge of taxation in Tanjore and for 
the production of records relating to the prosecution of the 
hirers of the vehicle for non-payment of tax. The affidavit 
states that thereupon the defendant conceded that the hirers. 
had been prosecuted and that no payment of tax was recovered 
from them,eand that the examination of the Tanjore officer 
was not necessary. The application was returned to the 
prosecutor, and no order made on it. The affidavit does not 
say that the defendant conceded that the vehicle was kept or 
used inthe Presidency. The suggestion made to us was that. 
the prosecutos was misled into thinking that this fact was. 
not contested by the defendant. But there is no affidavit 
from the prosecutor that he was misled; and we cannot. 
suppose that he was when he has not alleged it. 

We accordingly allow the petition, set aside the Magis- 
trate’s order, and direct that the fine, if paid, shall be refunded. 

K. C. Petition alluwed. 
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l PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Bombay.] 


PRESENT :—LORD ATKIN, LORD ALNESS AND SIR SHaADI 
LAL. i f 


Seth Pratapsing Moholalbkai and- another .. Appellanis* 
v. i 4 
Keshavlal Harilal Setalwad and another .. Respondents. 


Indian Contract Act (IX of 1872), Ss. 128 and 133—Dascharge of sureiy— 
Variance in terms of original contract—Indian Registration Act, 1908, Ss. 17 
(b) and 49—Document varying terms of mortgage by releasing charge upon 
one of the properties—Collateral use of unregistered document—Indian Evi- 
dence Act, 1872, S. 91—Secondary evidence of-unregistered dochment, 


A consolidation mortgage, dated 17th October, 1921, created a charge 
upon four immoveable properties Nos. 1,2, 3 and 4 fora sum of Rs, 1,25,000, 
By a surety bond, dated ike 24th October, 1921, reciting the said mortgage 
deed, the respondents guaranteed the repayment of the loan. By a later 
document, dated the 14th May, 1922, between the mortgagees and the principal 
debtor (to which the sureties neither assented nor were parties) the terms of 
the mortgage were varied by releasing the charge upon the property No. 4, 
and it was declared “that the deed of mortgage” of the 17th October, was “to 
be considered as the deed of mortgage” of properties Nos, 1, 2and 3 for the 
sum of rupees one lac. 


In a suit by the mortgagees to enforce the surety bond, the sureties plea- 
ded that they were discharged by the variation in the terms-of the contract, 
and they sought to put in evidence the document of the 14th May as varying 
the mortgage deed. 


Held, rejecting the evidence proffered by the sureties that the mortgage 
of the 17th October had been so varied: (1) That the document of the 14th 
May, 1922, was in terms a written agreement to vary the terms of the mort- 
gage of 17th October, 1921, by releasing the charge upon the property No. 4, 
and therefore required registration under S, 17 (b) of the Registration Act. 
(2) That the document was not being used merely for a collateral purpose, 
but for the express and direct purpose of showing that property No. 4 was in 
fact released under the varied mortgage constituted by the said document, 
and, being unregistered, Was not admissible in evidence under S. 49 of the 
Registration Act. (3) That, in view of $.91 of the Indian Evidence Act, 
1872, it was not open to the respondents, the, sureties, to give secondary 
evidence of the agreement contained in the unregistered document of the 14th 
May by producing the entriesin the mortgagee’s journal, or by tendering any 
other evidence. - . 

But Held,on the merits, sustaining the sureties’ plea, that though they 
were thus precluded from proving the specific agreement between the mort- 
gagees and the principal debtor to vary the original contract, they did succeed 
in showing, on the undisputed facts, that the original contract of the 17th 
October (which alone they had guaranteed) was not in fact performed, and 
that whereas the guaranteed transaction was an advance of Rs. 1,25,000, on 
security of four properties, the transaction actually.carried out was something 





* P. C, Appeal No. 30 of 1933, 27th November, 1934. 
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different, namely, an advance of rupees one lac on securitiy of three proper- 
ties; and the sureties not having assented to the new terms, could not be held 
liable in respect of this performance, which was not what they contracted to 
guarantee. 

The surety, like any other contracting party, cannot be held bound to 
something for which he has not contracted. He may, therefore, be discharged 
even without any agreement between the creditor and the principal debtor to 
vary the terms of the original contract; where, for instance, he is being sued 
in respect of a contract or obligation different from the one which he guaran- 
teed. And while by S. 128 of the Indian Contract Act the liability of tht 
surety is co-extens®e with that of the principal debtor, it only extends to this 
liability on the contract guaranteed and not on something different. 


Blest v. Brown, (1862) 4 DeG. F. and J. 367: 45 E. R. 1225 and Smith v. 
Wood, (1929) 1 Ch. 14, relied on. 

Quaere, whether S. 133 of the Indian Contract Act relates only to con- 
tinuing guarantees, 

Judgment of the High Court, Bombay, Keshavlal Harilal v, Pratapsing 
Mohalbhai, (1931) 1.L.R. 56 Bom. 101, affirmed, but on different grounds. 

Appeal No. 30 of 1933, against the judgment and decree, 
dated the 17th September, 1931, of the High Court, Bombay, 
reversing the judgment and decree, dated the 12th February, 
1926, of the First Class Subordinate Judge, Ahmedabad. 


The facts of the case and the terms of the relevant docu- 
ments are fully set out in their lordships’ juigment and in that of 
Mr. Justice Nanavutty in the High Court; (see Keshavlal Harilal 
v, Pratapsing Mohalalbhail, 

Two main questions were raised before the Privy Council: 
(1) Whether an unregistered document of 14th May, 1922, was 
admissible in evidence to prove a variation in the terms of a mort- 
gage, which the respondents, the sureties, had guaranteed? (2) 
“Whether the respondents ‘were discharged altogether by reason of 
the said variation: 

During the arguments, reference was made, on the question 
of registration, to: Varada Pillai v, Jeevarathnammal? and Vyra- 
van Chetti v. Subramanian Chetti8 and as to the discharge of a 
surety owing to a variation of the contract between the creditor 
and principal debtor, to. In Blest v. Brown4, Smith v. Woods, 
Narayan Govind Ok v. Ganesh A. Fadke-et-alé and Bonar v. Mac 
Donald, per Lord Cottenham Bonser v. Cox8, Jagjivandas Jethalal 





1. (1931) I.L.R. 56 Bom. 101. 

2, (1919) L.R. 46 LA. 285: I.L.R. 43 Mad, 244: 38 M.L.J. 313 (B.C), 
3. (1920) L.R. 47 LA. 188: LL.R. 43 Mad, 650: 39 M.L.J. 37 (P. C3. 
4, (1862) 4 De G. P, and 367: 45 E.R. 1225, 

5. (1929) 1 Ch, 14. 6. (1870) 7 B.H.C.R. A.C.J. 118. 

, 7, (1850) 3 H.L.C. 226: 10 E.R. 87, 
8. (1841) 4 Beav. 379: 49 E.R, 385, 
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v. King Hamilton & Co.l ‘and “Holme v. Brunskill2;” per Cotton, 
L.J. Pollock and’ Mulla’ s Indian Sanan Act, Notes to Ss. 133, 


141. 
-M. A. Jinnah for appiini: 
Upjohn, K.C. and Parikh for Sanas 
27th November, 1934. Their Eden judgment was 
delivered by 


Lorp ATK1n.—This is an appeal ‘foi a sa anan of the 
High Court at Bombay reversing the judgment of the Subor- 
dinate Judge at Ahmédabad who had given -judgment for the 
‘plaintiffs. The suit was brought on a surety bond gtven by the 

defendants guaranteeing a loan on mortgage, which the 
plaintiffs had lent to one Desai Krishnalal Narsinhlal whose 
wife was a sister of the respondents. The defence was that 
the sureties had been released by the subsequent dealings 
between the creditors and the principal debtor. It appears that 
before the mortgage in question was executed the principal 
debtor, a pleader in Ahmedabad, had given mortgages over 
four different parts of his immovable property to various 
creditors to secure loans which were then outstanding. The 
transaction with the creditors,* who appear to be administra- 
tors of a charitable fund, was in the nature of a consolidation 
mortgage whereby Krishnalal was to borrow Rs. 1,25,000, 
which was to be applied in redeeming the four properties, the 
lenders to have a mortgage over the four properties. The 
mortgage deed, which is in Gujrati, is dated the 17th October, 
1921. It is headed “Deed of mortgage with possession for 
Rs. 1,25,000 in respect of the property situate in North Dascroi. 
After stating the parties it proceeds: I ne mortgagor) give 
this in writing as follows :— 

“To wit:—I have taken (borrowed) Rs. 1,25,0C0 in words one lac and 
twenty-five thousand in full, in cash, of thé Bombay currency, on personal 
security. Interest on the same is to accrue due at the rate of nine per cent. 
per annum—in all Rs, 11,250 in words eleven thousand two hundred and 
fifty rupees are to accrue due (thereon) for interest every year. I am to pay 
every year the said interest including (interest fer) aniniercaary month. In 
security for the moneys of this deed and the interest thereon (I mortgage the 
following property :—) Houses and- Bungalow and land belonging to me by 


right of exclusive ownership and being in.my possession, which are. situate 
within the sim (limits) of t he City of Abmedabad and MadaJpar or Chhada- 
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vad and Vadaj in Taluka and Sab-district North Dascroi, District Ahmeda- 
bad. The particulars thereof.are as under.” 
The document then proceeds to set out four properties :— 
No. 1. Mortgaged to Jayantilal Motilal Co. - for 
Rs. 30,000. 


No. 2. Mortgaged to Jayantilal Motital Co. for 
Rs. 25,000. 


No. 3. Mortgaged to B. Maganbhai for Rs. 30,000. - 


No. 4. Mortgaged to Sheth Joya Chunilal for 
Rs. 16,500. 


It then continues: “As to the property hiis described . . . 
I have by this writing given the same to you in mortgage with 
possession for the moneys of this deed and the'interest thereon 
and have made over that same into your possession.” After 
providing that the income after meeting expenses for repairs, 
etc., isto be applied to keeping down the interest and as to 
any balance to be credited to principal it sets out terms as to 
insurance and repairs: ‘You have advanced the moneys of 
this deed to me for the period of a year. I am to pay the said 
moneys and the interest immediately after the expiry of the 
said period whenever you make a demand for the same.” Then, 
after again setting out the particulars of the existing mort- 
gages over the four properties the deed concludes :— 

“On the security of the aforesaid property Rs. 1,01,500 and the interest 
thereon are payable by me to the above mentioned persons. Therefore in 
order to enable you to pay off the said debt the amount of this deed (namely) 
Rs. 1,25,000 has been kept by me as Anamt (in deposit) with you. Therefore 
Iam to get the said debt paid to them by you, to get the full satisfaction 
entered on the mortgage bonds relating to the said property and to obtain 
releases (reconveyances) according to law in respect of the said mortgage 
bonds and to hand over the same to you, Likewise Iam to deliver to you the 
documents delivered by me to then as well as the documents that may be 
with me. And as tothe surplus amount that may remain over, you are to 
hand over the same in cash to me. In this way Rs. 1,25,000 are to be made 
up and taken in full. Andas regards the mortgage encumbrances that there 
are at present on the said property; on the same being discharged with the 
moneys taken from you, the whole of the property mentioned in this deed will 
be deemed to beasin first mortgage for your amount. I have not in any 
manner given this property to any other person except as stated above, by a 
writing, nor is the same subject to any claim or share on the part of any one 
nor is the same subject to a charge for moneys due.” 

The surety bond was dated on the 24th October, 1921, the 
parties being the mortgagees to the deed above described and 
the two sureties. The material part is as follows :— 

“Desai Krighnalal Narsinhlal residing near Sevka’s Wadi in Khadia, 
Ahmedabad borrowed from you Rs. 1,25,000 in words Rupees one lakh twenty- 
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five thousand in full in cash of Bombay currency at interest at the rate of 
Rupees nine per cent. per annum. In security of the said amount he has 
passed a deed of mortgage with possession of his property. That being so, 
should the said Desai. Krishnalal-Narsilal fail to pay the whole of the 
amount mentioned in the said deed with interest or should the same be not 
recovered from his property, then as to whatever amount may be found 
claimable by you with interest under the said deed we, our guardians, heirs 
and assignees jointly and severally are to pay the whole of the same. Should 
we fail to do so, you may recover the same from the person and property of 
ourselves and our guardians heirs and assignees in such way as you like.” 


The deed of mortgage there mentioned hdd, in fact, been 
shown to the sureties before they executed the bond. 


The exact legal effect of the document of the 17th October 
immediately after execution is perhaps not very’clear. It 
purports to be a deed of mortgage with possession, but at the 
time some of the properties at any rate were in the possession 
of the then mortgagees. The new mortgagees are to open an 
account of Rs. 1,25,000 in favour of the debtor. Interest is to 
run on this amount from the date of the account being opened. 
The debtor undertakes to operate on the account to redeem the 
four properties by paying the mortgage moneys mentioned, 
with, of course, interest and expenses. As each property is 
redeemed the appellants become mortgagees with possession of 
it in respect of the whole advance of Rs. 1,25,000 and interest. 
Meantime the appellants have a mortgage over the whole 
properties (7.¢e., until redemption of each, a second mortgage) 
for the whole sum and the interest. On the 29th November, 
1921, the debtor redeemed properties No. 1 and No. 2 for 
Rs. 60,000, which were duly debited to his account. On the 
7th March, 1922, he redeemed property No. 3 for Rs. 34,000, 
which was also debited to his account. As fo the fourth 
property, it was never redeemed, and the agreement of the 
17th October in respect of it was never carried out. The res- 
pondents sought to put in evidence a document, dated the 14th 
May, 1922, which, as they alleged, varied the mortgage deed. 
It was objected to as a document requiring registration under 
S. 17 (b) of the Registration Act, and therefore inadmissible 
under S. 49 of the same Act. The Trial Judge rejected it on 
this ground. Mr. Justice Nanavati, however, admitted it on 
the ground that it was not within S. 17 (b), and, secondly, that 
it was in any case being used for a collateral purpose. The 


document is in the following words :— 
“To Messrs. Harilal’ Jethabhai and Sha Chunilal Bhagubhai managing 
representatives of the firm of Sheth Anandji Kalyanji, both residing at 
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Ahmedabad. Written by Desai Krishnalal Narsinhlal residing at Sevka’s. 
Wadi in Khadia, Ahmedabad. To wit:—On 17th October, 1921 I passed in. 
your favour a deed of mortgage with possession for Rs. 1,25,000 in words one 
lac and twenty-five thousand and got it registered on the same day. In para: 4 
of. the aforesaid document there has been mentioned a piece of land admea- 
suring 1 acre and 3 gunthas out of 4 acres and 22 gunthas, bearing Old 
survey No. 578 and Revision Survey No, 562 in the outskirts of Mouze Vadaj, 
a village in Taluka North Daskroi; and the said land was purchased inthe 
name of Thakor Shambhuprasad Chimanlal on my behalf and with my 
moneys. Having borrowed Rs. 16,500 in words sixteen thousand and five 
hundred, I have given the same to Sheth Jivanlal Chunilal in mortgage with 
possession, The said land is still in the possession of the said Sheth 
Jivanlal Chunilal; and now it has been settled that I should sell the said land 
to the mortgagee Sheth Jivanlal Chunilal forthe mortgage amount and the 
amount of interest thereon, That being so, I am not to take from you and 
you are not to pay me such amount as would be covered by the said jand. 
That is to say, I have received under the said deed of mortgage with posses- 
sion Rs, 94,125 in words ninety-four thousand one hundred and twenty-five 
which I got paid by you to different mortgagees and as to Rs. 5,875 in words 
Rupees five thousand eight hundred and seventy-five being the balance which 
I was to take under the deed of mortgage with possession of the said date. 
I have this day got the same paid by you in cash in Bombay currency to Mr. 
Kunjlal Tolaram. Thus I have received Rs. 1,00,000 in words Rupees one — 
lakh under the deed of mortgage of the aforesaid date against the properties 
mentioned in paras. 1, 2 and 3and excepting the land in the outskirts of Vadaj 
mentioned in para. 4 out of the properties mentioned in the whole document 
of the aforesaid date. And the deed of mortgage with possession of the 
aforesaid date is to be considered as the deed of mortgage with possession 
of properties mentioned in paras. 1, 2 and 3 for that much amount with 
interest accruing due thereon. Ahmedabad. The 14th May, 1922. My own 
handwriting. 


It is signed by Krishnalal. The document was stamped as a 
receipt, but it is more than a receipt and appears in terms to be 
a written agreement to vary the terms of the mortgage of the 
17th October, 1921. The last sentence of the document seems 
to make this evident. Mr. Justice Nanavati, considering that the 
document of the 17th October, 1921, was only an agreement to 
give a mortgage, and did not itself create any charge over 
land, saw no reason why such an agreement should not be 
varied by an unregistered agreement. In this view it would 
appear that the’ earlier document itself need not have been 
registered. But, in their Lordships’ opinion the earlier docu- 
ment created a charge upon immoveables, while the later 
document released the charge upon the property No. 4. It 
came, therefore, directly within the terms of S. 17 (b), 
required registration and was not admissible in eyidence. -If 
this be so, it would not be open to’ the respondents to give 
secondary evidence of the agreement contained in the document 
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of the 14th May by producing the entry in the plaintiffs’ 


journal, which was admitted by Mr. Justice Nanavati, or by ` 


tendering any other evidence. This would be in violation of 
S. 91 of the Indian Evidence Act. ` Nor, in their Lordships’ 
opinion, if the document be inadmissible as between the parties, 
can it be said to be used in the present suit for a collateral 
purpose. Itis sought to be used for the express and direct 
purpose of showing that property No. 4 was in fact released 
under the varied mortgage constituted by the” document in 
question. The decisions as to collateral use of unregistered 
documents are, therefore, irrelevant, and are not under consi- 
deration in this judgment. It follows from what Has been 
said that the Trial Judge was right in rejecting the evidence 
proffered by the defendants that the mortgage of the 17th 
October had been varied by the agreement of the 14th May. 


But the defendants say that the matter does not rest there. 
Though they failed to prove the specific agreement to vary the 
original contract, they did succeed in showing, according to 
this contention, that the original contract was not in fact 
performed. As to this the facts are not really in dispute. 
What happened as to the property No. 4 was that Krishnalal 
sold it to the then mortgagee for a sum which is not stated. 
That this was done with the assent of the plaintiffs is clear. 
Krishnalal, of course, put it out of his power to redeem the 
mortgage No. 4: no part of the advance of Rs. 1,25,000 could 
be used for the purpose of redemption: and the plaintiffs 
recognised the position and appreciated that they had no further 
claim on the property. As one of the plaintiffs said in evidence, 
“We had no right to the security of vaday land [No. 4] there- 
after, as we were not to pay thereafter.” To redeem the first 
three properties the plaintiffs had advanced Rs. 94,000. 


To redeem the fourth property would ‘have required 
Rs. 16,500, with such interest as might be due. Any balance 
from the Rs. 1,25,000 would have been paid to Krishnalal. In 
fact, the plaintiffs appear to have advanced no more than 
Rs. 1,00,000, paying to Krishnalal a sum of Rs. 5,875, which, 
with Rs. 125 costs and the Rs. 94,000, made up the round sum 
mentioned. And for this sum only with interest is his claim 
against the sureties based. It appears, therefore, that whereas 


the guaranteed transaction was an advance of Rs. 1,25,000 on 
44 


P.C, 


Seth 
Pratapsing 


V 
Keshavlal; 
Lord 
‘Atkin, 


P.C. 
Seth 
Pratapsing 
2. 
Keshavlal. 


Lord 
Atkin, 


346 THE MADRAS LAW JOURNAL REPORTS. [ VOL.. 


security of four properties, the transaction carried out was an 
advance of Rs. 1,00,000 on security of three properties. 

In their Lordships’ opinion the sureties cannot be held 
liable in respect of this performance which was not what they 
contracted to guarantee. 


It appears to their Lordships that the law on the discharge 
of sureties has been somewhat obscured by the emphasis laid 
in the cases om an agreement between the parties to vary the 
terms of the original agreement. The principle is that the 
surety, like any other contracting party, cannot be held bound 
to something for which he has not contracted. If the original 
parties have expressly agreed to vary the terms of the original 
contract no further question arises. The original contract has 
gone, and unless the surety has assented to the new terms, 
there is nothing to which he can be bound, for the final obli- 
gation of the principal debtor will be something different from 
the obligation which the surety guaranteed. Presumably he is 
discharged forthwith on the contract being altered without his 
consent, for the parties have made it impossible for the 
guaranteed performance to take place. In the vast majority 
of cases a different performance of the original contract is due 
to an express variation of the terms between the parties; and 
it is natural that the reported cases should mainly deal with 
this situation. But it is important that the underlying princi- 
ple should not be obscured. A good illustration of the 
essential rule is afforded by the case of Blest v. Browni. In 
that case the surety had guaranteed the payments bya baker to 
the flour merchant for flour to be delivered to the baker for the 
purpose of baking bread that he supplied for army require- 
ments. The flour was to be of specified quality. The 
merchant delivered flour which was not of the contract 
description. The surety commenced a suit in Chancery. to 
have it declared that the surety bond was void in equity by 
reason of misrepresentations and “by reason of the conduct of 
the parties.” After dealing with the case based upon mis- 
representation, the Lord Chancellor, Lord Westbury, proceeded 
as follows :— 

“It must always be recollected in what manner a surety is bound. You 


bind him to the letter of his engagement. Beyond the proper interpretation 
of that engagement you have no hold uponhim. He receives no benefit and 


1. (1862) 4 De G. F. and J. 367 at 376: 45 E.R. 1225, 
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mo consideration, He is bound, therefore, merely according to the proper 
meaning and effect of the written engagement that he has entered into. If 
that written engagement is altered in a single line, no matter whether it be 
altered for his benefit, no matter whether the alteration be innocently made, 
he has a right to say ‘The contract is no longer that for which I engaged to 
be surety; you have put an end to the contract that I guaranteed, and my 
obligation, therefore, is at an end.’ Now, I construe this engagement to be 
an engagement to be answerable for flour supplied in conformity with the 
requisitions of this contract. Then I ask de facto was any flour supplied to 
Millar in conformity with the requisitions of the contract. The answer of the 
defendants themselves is an admission that none such was st@pplied, The con- 
clusion is plain, therefore, that no legal obligation so far as the surety is 
concerned arises upon what has been done under this contract so construed, as 


Lholdit ought to be construed, and as involving the representation that I 
have stated.” > 


A similar application of the principle may be found in 
Smith v. Wood1. There a number of persons as co-sureties 
had deposited their title deeds with the creditor to secure a 
debt of the principal debtor. The creditor allowed one of 
them to create a prior charge in favour of a third person. It 
was held that though the creditor had not released his charge, 
yet he had permitted a prior charge to be created which 
interfered with the rights of the other co-sureties to have the 
securities marshalled: and that performance being altered in 
this way they were all discharged. It is unnecessary to consider 
whether the case might not have been treated as one where a 
Security was sacrificed, in which case the sureties might only 
have been discharged to the extent of the value of the security 
lost. Its value for the present purpose is that without any. 
agreement between the creditor and the surety to vary the 
contract, the fact that the creditor stood by and permitted 
something to be done which made the original performance 
impossible discharged the other sureties whose consent had not 
been obtained. In their Lordships’ opinion, therefore, the 
sureties are being sued in respect of an obligation which they 
did not contract to make good, and are entitled to succeed. 


It is, perhaps, desirable to add that the application of this 
principle must always depend upon a correct analysis of the 
contract in fact made. Guarantees frequently relate to obliga- 
tions without special reference to any specific contract between 
the creditor and the principal debtor. In such a case the 
doctrine referred to would have a very limited operation. In 
the present case, as in many others, the contract between the 
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creditor and the principal debtor was the basis of the surety 
bond. It was shown to the sureties before the bond was. 
executed and is referred to in the body of the document. 

Having arrived at this conclusion, it becomes unnecessary, 
to consider the effect of S. 133 of the Indian Contract Act. 
Whether that much-discussed section relates only to continuing 
guarantees or is intended to affect a guarantee of one obliga- 
tion, and if so, what it means, it is unnecessary to determine. 
In any view of the section it cannot, in their Lordships’ opinion,. 
operate to alter the primary law of the contract of guarantee- 
that the promisee must show performance before he can hold. 
the promisor to his promise. It could hardly be contended 
that in India, if a surety guaranteed repayment of an advance- 
to be made to the principal debtor on a specific contract that 
the advance was to be applied towards the purchase of real! 
estate, the creditor could, whether he and the debtor rescinded 
the specific contract or not, recover from the surety on the- 
advance of a sum made to finance speculations in shares. And 
while by S. 128 the liability of the surety is coextensive with: 
that of the principal debtor, it only extends to this liability on 
the contract guaranteed and not on something different. 

For the above reasons, which appear to be in substance- 
the foundation of the judgment of Baker, J. in the High Court, 
their Lordships are of opinion that this appeal should be- 
dismissed, and they will humbly advise His Majesty accord-- 
ingly. The appellants must pay the costs of this appeal. 

Solicitors for appellant: H. S. L. Polak 6 Co. 

Solicitors for respondent: T. L. Wilson & Co. 

K. J. R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT :—MR. JUSTICE CORNISE. 
P. R. Subbier and others .. Petitioners*, 


Madras City Police Act (II of 1888), Ss. 6,42 and 47—Gaming house— 
Deputy Commissioner's warrant to search and seize property in gaming 
house—Deputy Commissioner can exercise powers under S, 42—Information. 
sufficient for Deputy Commissioner to issue warrant—Faulty description by 
number or locality not fatal to the issue of warrani—Forfeiture when to be 
effected in such case. | 

S. 6 of the Madras City Police Act authorises a Deputy Commissioner to 
exercise the powers given to the Commissioner by the Act, but that the 





*Cr. R. C. No. 965 of 1933, 5th September, 1934, 
(Cr. R. P. No, 882 of 1933), 
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Deputy must exercise those powers subject to the orders of the Commis- 
‘sioner. So itis competent fora Deputy Commissioner to issue a warrant 
under S. 42 of the Act. 


Forsyth v. Wilson, (1893) I.L.R. 20 Cal. 670, relied on. 


Itis sufficient that the warrant should state, as in the present case, that 
‘the Deputy Commissioner has issued the warrant on information laid before 
him. Itis not necessary for him to state that he had reason to, believe the 
information. S. 42 of the Madras City Police Act does not require a sworn 
information as a condition to the issue of a warrant. 3 

A faulty description of the premises against which warrant is issued 
-under S. 42, by number or locality is not fatal, if the description is neverthe- 
less sufficient to identify the premises named in the warrant. The question 
-is whether the description in the warrant sufficiently identifies the building 
‘to be entered, 

A warrant authorizes the seizure of all | monies Kang nonah suspected to 
have been used or intended to be used for the purpose of gaming’ which are 
‘found on the premises. But the Act does not contemplate forfeiture 
following seizure as a matter of course. Before ordering forfeiture the 
‘magistrate must be satisfied that the money or other articles seized were used 
-or intended to be used for gaming. Private property of an individual found 
ina common gaming house should not be forfeited unless there were clear 
grounds for thinking it was used or intended to be used for gaming purposes, 

Lachmi Narain v. Emperor, A.LR. 1924 Pat. 42, followed. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Second Presidency Magistrate, 
‘Georgetown, Madras, in Calendar Case No. 19681 of 1132. 

Brooke Elliott, S. V. Shenoy and K. V. Raghavan Nair 
for petitioners. 


K.V. Ramaseshan for the Crown Pronto on behalf of 


the Crown. 


The Court delivered the following 

OrDER.— The Petitioners were convicted of offences under 
the Madras City Police Act, Ss. 45 and 46 Accused 1 of keep- 
ing or permitting to be kept and Accused 2, 3, 4 and 5 of 
using a common gaming house, and Accused 6 and 7 of being 
found gaming or present for the purpose of gaming house, 
and Accused 6 and 7 of being found gaming or present for the 
purpose of gaming in a common gaming house. 

The premises in question were occupied by Accused 1 who 
conducted’a printing business there, known as the All-India 
Printing Works, and in the course of his business printed race- 
books and other racing intelligence. Accused 4 and 5 were 
‘clerks employed by him. 
f The evidence is that on the day when the premises were 
raided by the police a number of persons were found on and 


Subbier, 
Inre. 


- Subbier, 
In re, 


350 THE MADRAS LAW JOURNAL REPORTS. [VvoL, 


around the pial of the building; that accused 2 and 3 were on 
the pial taking betting slips from accused 6 and 7; and that 
betting slips were found on these accused persons. These 
betting slips were pieces of paper with the names of race horses. 
written thereon and against these names were written sums of 
money, obviously indicating that these sums had been betted 
upon the particular horses. Immediately within the building, 
in a room used as an office of Accused 1, were discovered 
Accused 4 antl 5 seated at two tables on which were found _ 
some more betting slips and some lists of acceptances for the 
Mysore races which were in progress on that day. In the 
unlocked drawer of the table at which Accused 4 was seated 
was found a sum of Rs. 187. The drawer of the table at which 
Accused 5 was sitting was locked. As the key was not forth- 
coming the drawer was forced open and a sum of Rs. 416-1-0: 
was found therein. These moneys, as well as the betting slips, 
lists of acceptances, and some other papers were seized by the 
police. Mahazars were drawn up and attested by two witnesses 
who had been taken to the premises for that purpose by the 
police. The point was raised whether the provisions of S. 103, 
Criminal Procedure Code governed a search and seizure of 
property made in pursuance of a warrant issued under S. 42 of 
the Madras City Police Act. It is not necessary for the 
purposes of this case to decide it, because I am satisfied that, 
assuming S. 103 applied, the requirements of that section were 
substantially fulfilled. 


The principle arguments of the learned Counsel for the 


petitioners have been directed against the validity of the 


warrant. ° 

The warrant which was issued on llth June, 1932, is. 
dated 11th June, 1933. That, however, isa mere slip of the 
pen. It states: l 


«Whereas information has this day been laid before the undersigned: 
Deputy Commissioner’of Police and Justice of the Peace for the Town of 
Madras, that a common gaming house is kept on the premises occupied by 
Subbayyer, Propretor, All India Printing Works, at No, 239 Ayya Pillai 
Street, Georgetown, Madras etc”. 


The warrant is signed by Mr. Wilkes, a Deity Commis- . 
sioner of Police. 

The-authority of the Deputy Commissioner ‘to-issue the 
warrant has been contested. It was contended that the power 
to issue a warrant is vested by S. 42 of the Police Act in the 
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Commissioner of Police, and that there must be proof, which 
is wanting here, that the power has been deputed by the 
Commissioner to the Deputy Commissioner. The question 
depends on the construction of S. 6of the Act. This provides 
that the Government may from time to time appoint one or 
more Deputies or Assistants to the Commissioner, who shall 
be competent to perform any of the duties or exercise any of 
the powers assigned to that officer as Commissioner under his 
orders. I think that the section authorizes a Deputy Commis- 
sioner to exercise the powers given to the Commissioner by the 
Act, but that the Deputy must exercise those powers subject to 
the orders of the Commissioner. The powers are conferred 
on the Deputy by the Act and not by an order of the Commis- 
sioner, though the Deputy is subject to the control of the 
Commissioner. This was the construction put on substantially 
the same provision of the Calcutta Police Act in Forsyth v. 
Wilsoni. I accordingly hold that it was competent to the 
Deputy Commissioner to issue the warrant in the present 
instance. 


It was next contended that the warrant is‘bad because it 
does not on the face of it show a legal foundation for its 
issue. S. 42 of the Police Act says: 

“If the Commissioner has reason to believe that any enclosed place or 
building is used as a common gaming house he may issue his warrant.” 

The warrant in the present instance does not state that the 
Deputy Commissioner had “reason to believe”, but that 
“information has been laid” before him that the premises 
were used as a common gaming house. Apparently the warrant 
follows the form prescribed by Sch. V of the Code of Criminal 
Procedure for a search warrant issued by a Court under S. 96 
of the Code. S. 96 has nothing to do with the power exercis- 
able by a Deputy Commissioner under S. 42 of the Police Act. 
But a Deputy Commissioner is ex-officio a Justice of the Peace, 
by virtue of S. 8 of the Act, for the prevention of offences. 
and for the performance of the duties assigned to the Commis- 
sioner by the Act. And it is established that no Justice of the 
Peace can proceed without an information; but, unless the 
statute so requires, the information need not be in writing nor 
upon oath: see Reg v. Millard2. S.42 of the Madras Police Act 
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does not require a sworn information as a condition to the issue 
of a warrant. It is sufficient, therefore, in my opinion, that the 
warrant should state, as in the present instance, that the 
Deputy Commissioner has issued the warrant on information 
laid before him. Itis not necessary for him to state that he had 
reason to believe the information. The decision in Walvekar 
v. Emperori on which Mr. Brooke Elliott relied rests on the 
special facts of the case. The warrant there was held to be 
defective becfuse it appeared on the face of it that the Com- 
missioner had not complied with formalities required by S. 46 
of the Calcutta Police Act for the issue of a warrant. There 
isno apparent defect on the face of the warrant before me. 


Lastly, it has been objected to the validity of the warrant 
that it was misdirected. The warrant authorizes the entry of 
the premises occupied by the first accused “ at No. 239, Ayya 
Pillai Street, Georgetown, Madras”. It is contended that this 
is a thoroughly erroneous description of the premises wherein 
the first accused carries on the All India Printing Works, the 
business being carried on at No. 19/3, Venkatachalla Mudali 
Street, Park Town, Madras. A warrant will of course only 
authorize the entry of the premises named in the warrant. — 
Some cases have been cited. The principle to be deducted 
from them is that a faulty description of the premises by 
number or locality is not fatal if the description is nevertheless 
sufficient to identify the premises named in the warrant: see 
Emperor v. Krishna Rutna Dalvi2, Emperor v. Abashai® and 
Emperor v. Jhunni4. The question is whether the description 
in the warrant sufficiently identifies the building to be entered. 
It is proved by the evidence that the door of the particular 
premises bears two numbers, of which 19/3 is the Municipal 
number and 239 the Censes number, are situate has been named 


-Venkatachalla Mudali Street by the Municipality, it is popularly, 


known as Ayya Pillai Street. In fact, the alternative name is 
recognised by the Post Office, and arrangements have been 
made in the Postal sorting department for the delivery of 
letters addressed to Ayya Pillai Street in Venkatachalla Mudali 
Street. In these circumstances I think that the premises are 
sufficiently described in the warrant. Georgetown and Park 





1. (1926) I. L. R. 53 Cal. 718, 
2. (1904) 6Bom. L. R. 52, ` 3, (1925) I. L. R. 50 Bom, 344, 
4, (1905) 2 Crl. L. J. 243, 
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Town are adjoining districts, and nothing turns on the warrant 
placing the premises in the one rather than in the other. In 
my judgment there is no substance in the objection to the 
warrant on the ground of misdescription. 

The warrant and the seizure being good, the presumption 
arises, under S. 43 of the Police Act, from the discovery of 
the instruments of gaming, viz., the betting slips, on the 
premises and on the persons of accused 2, 3, Gand 7, that the 
place was being used as a common gaming place and that.the 
persons found therein were present for the purpose of gaming. 
“Gaming”, it should be observed, is made by Madras Act XIII 
of 1929 to include betting on a horse-race, and “ instruments 
of gaming” to include any documents used as a record or 


evidence of gaming. The learned Counsel has argued that 
there was no evidence to support the conviction of accused 1 


who was not in the premises when they were raided. But I 
think that the facts that his clerks were found in his office 
with betting slips and money, and that people were engaged in 
betting on the pial of the building, afforded evidence on which 
the Magistrate could find that the first accused was keeping 
the place or permitting it to. be kept as a common gaming 
house. 


I have already referred to the fact that when the 
office room was raided a sum of Rs. 187-4-1 was found in the 
open drawer of the table at which fourth accused was seated, 
and that Rs. 416-1-0 was found on forcing open the locked 
drawer of the other table. All this money has been declared 
forfeited by the Magistrate under S. 47 of the Act. A warrant 
authorizes the seizure of all monies “ reasonably suspected to 
have been used or intended to be used for the purpose of 
gaming” which are found on the premises. I think that the 
police were quite justified in seizing the money. But the Act 
does not contemplate forfeiture following seizyre as a matter 
of course. S. 47 says that on conviction the Magistrate may 
order all instruments of gaming to be destroyed, and all or 
any of the other articles seized (which would include-money), 
to be forfeited. But before ordering forfeiture the Magistrate 
must be satisfied that the money or other articles seized were 
used or intended to be used for gaming. In Lachmi Narain v. 
Emperorl, Mr. Justice Bucknill expressed the opinion that 
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private property of an individual found in a common gaming 
house should not be forfeited unless there were clear grounds 
for thinking that it was used or intended to be used for 
gaming purposes. I agree with that view. The learned Magis- 
trate was evidently impressed by the fact that on the tables 
were found publications of racing intelligence and betting slips: 
But it does not seem to have been brought to his notice that 
the bets covered by the betting slips found on the two tables 
only amounted Rs. 100, a sum far below the amount of money. 
found in the two drawers. This circumstance, taken with the 
fact that, the sum of Rs. 416 was kept in a separate locked 
drawer, in the office where the first accused carried on the 
legitimate business of printer, raises a fair infererice that this . 
particular money was not money used for betting. I think 
that the sum of Rs. 416-1-0 ought not to have been forfeited, 
and I direct that it be refunded to the first accused. Otherwise, 
this petition fails and is dismissed. l 

K. C. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— MR, JUSTICE VENKATASUBBA Rao. 


Somasundaram Pillai .. Petitioner* in both (first and 
second Respondents 
v. respectively) 


Kanakasabai Pillai and another.. Respondents (Petitioner and 
first Respondent). 


Word ‘Vamsasthas'—Meaning of—Wider significance than ‘heirs’. 

The word ‘Vamsastha’ is very different from ‘heir’ or ‘agnatic relation ’ 
and has a much wider meaning. The word ‘Vamsastha’ means ‘a man belong- 
ing to a family’. 

Where in the scheme of administration fora kattalai it was mentioned 
“the administration of the ‘Pichaikkattalai’ shall vest jointly in the ‘vamsas- 
thas’ of the founder, C. viz. the first plaintiff and defendants 1 and 2” and an 
agnatic relation objected to ‘the devolution of the trusteeship on a daughter’s 
son in the family in preference to himself, 

Held, that when the words ‘vamsasthas of C’ were used, it could not have 
been intended to depart from the well-known rule of Hindu law. The very 
fact that in the administration of the same kattalai a woman had become the 
trustee as heir to her husband on his death by the decision in Meenakshi Achi 
v.Somasundaram Pillai, (1920) L.L.R, 44 Mad. 205: 39 M.L.J. 403 clearly 
showed that the ordinary rule of succession under Hindu law applied to the 
case, 


Petitions under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Mayavaram, 
—__—_ CO cr ee 


*C.R.Ps, Nos, 1284 and 1283 of 1931. : 23rd November, 1934, 


ma 
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dated 13th March, 1931 and made respectively’ in E.A. Somasunda- 


Nos. 263 and 262 of 1930 in O. S. No. 8 of 1921. Pillai 
P. Venkataramana Rao and S. Kalyanasundara Mudaliar xanakasabai 
for petitioner in both. Pillai. 


S. Jagadisa Atyar and S. Nagaraja Ai for respondents 
in both. 


The Court delivered the following 


Jupcment.—I think the lower Court’s order strictly 
speaking, so far as its wording goes, is wrong. But I am 
concerned with the question whether it is substantially correct; 
in the event of its being right in substance, I shall not be 
_ justified in the exercise of my revisional powers, in interfering 
with the order. The lower court’s view seems to be that there 
is no need to appoint Kanakasabhai as a trustee, as he, being a - 
‘“Vamsastha” of Chidambara, becomes a trustee without 
appointment and all that has to be done by the Court is merely 
to recognise him as trustee. I do not think this is right; but 
I am prepared to construe the order as amounting to an 
appointment of Kanakasabai. 


The following genealogical table shows that Kanakasabai 
is the daughter’s son of Parameswara and it must be noted 
that no personal disqualification is alleged against him. 


Chidambaram Pillai. 
Ambalavana Pillai 


Muthu! Pillai, 
| 





s 


Sundarar) Pillai, Appa Pillai, 
Giubhas Pillai, Amirthalingam Pillai, | . ° 
Parameswaram Pillai. Somasundaram Pillai, 


Meenakshi Achi. wa 
| Awinachalam Pillai. 


| | = 
Sundaram Pillai. ME Achi Vaidilingam Pillai, 
- Abhirami., (Daughter), 4 


Sugantha Achi, 
Kanakasabhai. ` 


The question is, on the death of Meenakshi on whom does 
the trusteeship devolve? The relevant portion . in the scheme 
of management reads thus: 


“The administration of the < Pichakkattala?? ‘shall veat jointly in the 
‘Vamsasthas’ of the founder. Chindambaram Pillai, visi, the first plaintiff 


Somastunda- 
ram 
Pillai 


v. f 
Kanakasabai 
iHai. 


356 THE MADRAS LAW JOURNAL REPORTS. [voL. ` 


(Meenakshi Achi) and defendants land 2 (Somasundaram Pillai and 
Sugantha Achi).” 


The person who objects to the appointment of Kanaka- 
sabai is Somasundara and his contention is, that by virtue of 
the latter part of the above paragraph, it is on the heir of 
Chidambara and not on the heir of Parameswara that the 
trusteéship devolves. The paragraph in question is clumsily 
worded, but there can be no doubt as to what is intended. In 
the first place, it is suggested that “‘vamsastha” means an 
agnatic relation and secondly that the word means an heir. In 
my opinign, both these contentions are absolutely untenable. 
When the words ‘“‘vamsasthas of Chidambara” were used, it 
could not have been intended to depart from the well known 
rulesof Hindu Law. In Meenakshi Achi v. Somasundara 
Pillait which preceded the settlement of this scheme it was 
shown that both for purposes of devolution of property and . 
trusteeship, the rules of succession under the Hindu Law 
applied. If the word ‘‘vamsasthas” in the expression ‘‘succee- 
ding Vamsasthas” means “heirs”, neither Meenakshi nor 
Suganda Achi could possibly have acted, as they did, as 
trustees. From Meenakshi Achi v. Somasundara Pillai it 
appears that Meenakshi became the trustee as the heir of her - 
husband Parameswara on his death; it could not be pretended 
that she was the heir of Chidambara and her recognition as 
trustee clearly shows that the ordinary rule of succession under 
the Hindu law was applied. Somasundara’s contention is that 
on the death of Parameswara he would succeed as the heir to 
chidambara and thus exclude Meenakshi. The parties are Hindus 
and I am not prepared on a reading of the words to impute an 
intention, which would be contrary to the notions of Hindus 
and repugnant to the spirit of the Hindu law. Moreover, the 
words, in my opinion, are plain enough; it is significant that 
the expression is not “heirs of Chidambara” but ‘‘Vamsasthas 
of Chimdambara”. Kanakasabai is not Chidambara’s heir but 
is without doubt his ‘‘Vamsastha’. The word “vamsam”, 
according to Brown’s Dictionary means, “a race, line lineage, 
family stock, extraction, dynasty” the word ‘“‘vamsastha” means 
“a man belonging to a family”; and the cognate word vamsika 
means “Kinsman”. i 





1. - (1920) LL.R. 44 Mad. 205: 39 M.L.J. 403. 
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(Brown’s Dictionary, edited by Venkataratnam, Cambell 
and Veeresalingam Panthulu, 2nd Edition.) Thus the word 
“vamsastha” is very different from “heir” or “agnatic rela- 
tion” and has a much wider meaning: 


I therefore see no reason to interfere with the order of 
the lower court and both the Civil Revision Petitions are dis- 
missed. C.R.P. No. 1284 with costs (two sets) and C.R.P. 
No. 1285 without costs. 


K.C. Petitions dismissed 3 


rnense eee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE CURGENVEN AND MR. JUSTICE 
CORNISH. 


G. R. Venkatarama Sastriar .. Appellani* in both 
(Decree-holder) 
v. 
The Offcial Receiver, Coimbatore, repre- 
senting the estate of the insolvent and 
the general body of creditors in I. P. 
No. 8 of 1925, Sub-Court, Coimbatore 
and another .. Respondents (Peti- 
tioner). 


Provincial Insolvency Act (V of 1920), S. 28—Insolvent and sons sued 
along with another as endorsees, on a promissory-note by a creditor—Leave 
to sue given to creditor with conditions—Property of the insolvent brought 
to sale in insolvency by O ficial Receiver—Decree-holder’s execution procee- 
dings—Stay of sale by Official Receiver—Atiachment by. decree-holder in 
execution of sons’ shares—Sale of entire property by Official Receiver—Sons' 
shares whether liable to be distributed by Official Receiver among creditors 
in tnsolvency—'Property’ of insolvent whether includes father’s right to sell, 


The debt of the appellant (decree-holder) related to a promissory note 
of which the insolvent and another were endorsees. The appellant got an 
order for leave to sue the insolvent and the other endorsee, Hence suit was 
brought against insolvent and his five sons as well as the endorsee and his 
son and a decree duly obtained. In the insolvency proceedings the Official 
Receiver fixed the sale of the joint family property of the gnsolvent for 9th 
March, 1928. On the previous day the appellant made an application for stay 
of the sale supporting it by an affidavit. The sale was put off and on the 15th 
instant the Court passed an order to the effect that both sides had agreed that 
the right, title and interest of the family of the insolvent, should be sold by 
the Official Receiver. Meanwhile, on the Gth March the appellant had applied 
for attachment of the sons’ shares as well under his decree and the attach- 
ment was actually effected on the 15th March. Subsequently the executing 
Court decided that the order giving Official Receiver right to sell the whole 
property could not stand and that he could only sell insolvent’s share leaving 
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the th share of the sons inthe joint family to the execution Court to sell, 
This order was appealed against to the High Court and this Court decided 
that since decreeholder had agreed to the sale by Official Receiver it was not 
open to him to pursue his execution petition for sale. The Official Receiver 
had now sold the whole property. On the question whether Official Receiver 
was entitled to the amount representing the $th share of the Sons sold, 

Held, that the terms of the insolvency Court’s order permitting appellant 
to sue required the whole proceeds of joint family property should be paid to 
the credit of the insolvency and even if thal matter were in doubt, the appel- 
lant had disqualified himself, by his subsequent representations, from disput- 
ing the claims n8w made by the Official Receiver inthe interesis of his 
fellow creditors, 

‘Property’ is used in S. 28 of the Provincial Insolvency Act to include 
father’s power to sell the sons’ share and ‘as such vests in the Official 
Receiver. Balavenkata Seetharama Chettiar v. Official Receiver, Tanjore, - 
(1926) LL.R. 49 Mad. 849:51 M.L.J. 269 (F.B.). and Anand Prakash v. 
Narain Das Dori Lal, (1930) I.L.R. 53 All, 239 (F.B.), followed. 


The words ‘right, title and interest’ of the insolvent in the joint family 
property may in suitable circumstances be read as to include the father’s right 
to sell, 

Sripat Singh Dugar v. Prodyat Kumar Tagore, (1916) L.R. 44 LA. 1: 
LL.R, 44 Cal. 524: 32 M.L.J. 133 (P.C.), followed. f 

Appeals against the orders of the Court of the Subor- 
dinate Judge of Coimbatore, dated the 1st day of August, 1932 
and made in E. A. No. 505 of 1931 in E. P. R. No. 483 of 
1930 in O. S. No. 81 of 1926. 


T.M. Krishnaswami Aiyar and K. 4 Kimachandra 
Aiyar for appellant. 


T. S: Anantaraman for respondents. 
The judgment of the Court was delivered by 


Curgenyen, J.—The appellant in these two appeals is a 
creditor in an insolvency petition in which one G. S. Venkata- 
ramana Aiyar was adjudicated insolvent. The appellant’s debt 
related to a promissory note of which the insolvent and another 
were the endorsees. No doubt because the insolvent was not 
alone concerned, the appellant applied for leave to sue him 
together with the other party to the endorsed note and obtained ` 
an order in the following terms: 


“The Official Receiver reports that leave may be granted. I therefore- 
grant leave to sue the insolvent also with the condition that the money if any 
realised from the insolvent must be handed over to the Receiver for distribu- 
tion. The petitioner can only rank as an ordinary creditor and share with 
others in case he gets a decree against the insolvent and realises from him”, 


-The appellant accordingly brought a suit against the insol- 
vent and his five undivided sons, and against the other 
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endorsee to the note and his son, and obtained a decree on the 
29th December, 1927. 

In the insolvency proceedings the Official Receiver fixed 
the sale of the joint family property of the insolvent for the 
9th March, 1928. On the day before, the 8th, appellant made 
an application that the sale should be stayed, supporting it 
with an affidavit to the terms of which we will refer later. The 
sale was accordingly put off and on the 15¢h the learned 
Subordinate Judge passed an order to the effect that both sides 
had agreed that the right, title and interest of the family of 
the insolvent, including those of his sons, should be sald by the 
Official Receiver. Meanwhile on the 6th March the appellant 
had applied for the attachment of the son’s shares under his 
decree and the attachment was actually effected on the 15th. 
Upon this there ensued an order by thé executing Court, dated 
13th July, 1928 in which it was observed that the attachment 
deprived the Official Receiver of the power to sell the sons’ 
shares and therefore that the order of the 15th March that the 
Official Receiver was to sell the whole property could not stand. 
The executing Court accordingly concluded that the Official 
Receiver could only sell the share of the insolvent himself, 7.2. 
th of the property and that the remaining: $th should be 
sold in execution. This order was brought up to this Court in 
C.M.A. No. 280 of 1928 and it was decided that since the 
decree-holder had agreed to the sale by the Official Receiver it 
was not open to him to pursue his execution petition for sale. 
The Official Receiver was therefore to sell the whole property, 
and when that was done the rights of the parties could 
be determined in due course. The Official Receiver has now 
sold the whole property. Of the sum that was realised, as to 
the 1/6th share of the insolvent himself no question arises and 
it has been sent to the Official Receiver for distribution. The 
question that remains is with regard to the remainder, a sum 
of Rs. 9,050, representing the th shares of the sons. 

The principle which has been relied upon before us by 
Mr. T. M. Krishnaswami Aiyar is that the attachment of a 
son’s share puts an end to the Official Receiver’s right of sale, 
derived from the right ordinary vesting in the father. This is 
an indisputable proposition, well established by a number of 
decisions—as for instance Gopala Krishnayya v..Gopalani and 
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Subraya v. Nagappal.. Accordingly it is argued that the 
attachment of the 15th March deprived the Official Receiver of 
any claim to proceed against the sons’ shares as assets normally 
divisible in insolvency. The mere fact that he held the sale 
of the whole will-not of course affect this principle. So far ds 
this.argument goes it is undoubtedly a valid one, but there are 
special circumstances in this case to which reference must now 
be made. è 

Under S. 28 (2) of the Provincial Insolvency Act no 
creditor can commence any suit except with the leave of the 
Court and on such terms as the Court may impose. We have 
already quoted the terms of the order in which the court gave ` 
the appellant leave to sue. It stated that the money if any 
‘realised from the insolvent’ must be .handed over to the 
Receiver for distribution. Mr. Krishnaswami Aiyar would 
have us read this phrase as if it meant money realised from the 
property of the insolvent, using the word ‘property’ in its 
narrow sense as defined in S. 2 (3) of the Insolvency Act. To 
read it in this manner would mean that the father’s right to 
sell the sons’ shares, a right normally availed of by a receiver 
selling in insolvency, would be excluded. We think it is not 
correct to give the order such a narrow construction. It has. 


„been held that in the sense in which the word ‘property’ is used 


in S. 28 of the Provincial Insolvency Act the father’s power to 
sell the son’s share is property and as such vests in the Official 
Receiver. This is the effect of the observations of a majority 
of the learned ‘Judges in the Full Bench case in Seetharama 
Chettiar v. Official Receiver, Tanjore2 Venkatasubba Rao, J. 
the third Judge, going even further and holding that such a 
power would be property as defined in S. 2 (d). There is a 
decision similar to that of the majority in the above case in 
Anand Prakash v. Narrain Das Dori Lal8 another Full Bench 
case. Even therefore if the order had provided that the 
proceeds of the insolvent’s property should be handed over to 
the Official Receiver it might well be held that that would still 
include money derived from the exercise of the father’s power 
to sell, There is another and perhaps more substantial reason 
for reading this order in the wider and not in the narrower 


— 





1. (1908) I.L.R. 33 Bom. 264, 
2. (1926) LL.R. 49 Mad, 849 : 51 M.L.J. 269 (F.B.). 
3, (1930) LL.R. 53 All. 239, 
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sense. The right to realise the sons’ shares is an ordinary 
right of the Official Receiver, so that unless it was intended to 
save this right the appellant was being given a preference over 
other creditors, who would in the absence of his suit have been 
entitled to share in the proceeds of the sons’ shares. Not only 
is there no reason to suppose that the court passing the order 
intended this but the concluding sentence of that order makes 
it clear that the appellant was to get no such preference. That 
this was how the appellant himself understood the order 
appears to us plain from his affidavit of the 8th March suppor- 
ting his application for a stay of the receiver’s sale. He says 
in effect that one of the sons is likely to challenge’ the power of 
the Official Receiver to sell'and that the Official Receiver’s 
notice and sale is not very explicit, so that the property might 
not be sold for a proper price. It would be better therefore, 
he says, to sell the whole property in execution. If this is done 
he has no objection to, the whole proceeds being sent to the 
Insolyency Court, which, he adds, was a condition on which 
leave to sue was granted. Now as regards the notification of 
the Official Receiver’s sale it appears that what was advertised 
was the right, title and interest of the insolvent in the joint 
family property, and it has been held by the Privy Council in 
Sripat Singh Dugar v. Prodyot Kumar Tagore. that these 
words though not in themselves unambiguous may in suitable 
circumstances be read so as to include the father’s right to sell; 
and we cannot doubt in the present case that it was the inten- 
tion of the Official Receiver to sell the whole property on the 
9th March. If that had been done the appellant’s attachment 
would never have been made tior the basis of the claim for the 
present action laid at all. By representations which he made 
in his affidavit he secured the postponement of the sale. To 
those representations he must now be held. They run counter 


to his present poston that he has an exclusive right to` the ` 


proceeds of the sons’ shares. _ . 


We have it then that the terms of the insolvency courts 
order permitting the appellant to sue require that the whole 
proceeds of the joint family property should be paid to the 
credit of the insolvency; and even if the matter were in doubt 
the appellant has disqualified himself by his subsequent repre- 
sentations from disputing the claim now made by the Official 
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Receiver in the interests of his fellow creditors. We 


accordingly dismiss the appeals. The appellant will pay the 
costs of the Official Receiver (one Advocate’s fee). 


K. C. —— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KRISHNAN PANDALAIL. 


Draviam Chettiar and another... Appellants* (Defendants in 
kg O. S. No. 445 of 1926, 
Addl. District Munsif’ s 
Court, Tuticorin) 
v 
Ramaiya Chettiar .- Respondent (Plaintif in 
do.). 


Mortgage—Contribution—Payment of prior morigage by purchaser of 
part of mortgaged properttes—Right of—Subrogation—Doctrine of shield— 
Scope and efect of—If can be used against owner’s independent equity of 
redemption—Claim to contribution barred by limitation—If can be pleaded 
in bar of redemption—Right to retain possession until payment—Transfer of 
Property Act (IV of 1882), Ss. 82, 92 and 93, 


_ The suit properties and 29 others belonged to one 4, who executed a simple 
mortgage of them on 20th February, 1898, by Ex. XVIII. On 3lst August, 
1900, A sold the suit properties and 14 others under Ex. A to P. S. and C, $.. 
These latter mortgaged with possession, on the same day, the suit properties 
to M under Ex. B. A suit was filed on the mortgage Ex. XVIII of 20th 
February, 1898 and the properties were brought to sale. On 20th July, 1904, 4, 
by a sale deed Ex. XV, purported to sell to M the suit properties and 9 others. 
for Rs. 1,000 for paying off the mortgage. Ex. XVIII of 1898, and M on the 
same day paid Rs. 716-1-0 to avoid the Court sale. On 2nd October, 1906, P.. 
S. and C. S. sold the suit properties by Ex. D to one P., whose interests ulti- 
mately devolved on the plaintiff. On 7th October, 1918, M sold his rights 
under Ex. B and XV to R, from whose successor in interest defendants got 
possession of fhe suit property. Plaintiff was thus the owner of the equity of 
redemption and entitled as such to redeem the defendants who were in 
possession as usufructuary mortgagees in the right of M. 

Plaintiff sued in 1926 for ejectment, which was allowed to be converted 
into one for redemption. Defendant claimed that in addition to the mortgage 
amount they were entitled to be paid the amount paid by M to avoid the 
court sale under the mortgage of 1898, covered by Ex. XVIII and that until 
such payment, they were entitled to retain possession of the properties. 

Held, (i) that the debt under Ex. XVIII having been paid off by a 
purchaser of part of the mortgaged properties, plaintiff, as owner of the 
equity of redemption in the suit properties, was liable to contribute only the 
proportionate share of Rs. 716-1-10 which the value of the suit properties. 
bore to that of the rest of the properties mortgaged under Ex. XVIII. 


Gi) that the defendants could not use this right of contribution as a 
shield or refuse to give up possession until payment of the amount of 





#S, A. No. 346 of 1929, Soe 20th March, 1934, 
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contribution, as the right to the same was barred by limitation, the right to 
sue for the (subrogated) mortgage which the subrogee paid having arisen on 
the date of the original mortgage; Mamillpalli Kotappa v. Pamidipati Ragha- 
vayya, (1926) I.L.R. 50 Mad. 626: 52 M.L.J. 532, followed 


and (iii) That the possession of the defendants was only under Ex. B, 
which was sought tobe redeemed, and that though they would have been 
entitled to contribution under the 1st mortgage, had they enforced itin pro- 
per time, and to use it as a shield to protect their own possession obtained in 
lieu of it, yet they could not use it as a sword against the owner’s indepen- 
dent equity of redemption, e 


Case-law discussed. 


Second appeal against the decree of the Court of the 
Subordinate Judgment of Tuticorin in A. S. No. 245*of 1927, 
preferred against the decree of the Court of the District 
Munsif of Tuticorin in O. S. No. 445 of 1926 (O. S. No. 210 
of 1926, District Munsif’s Court, Koilpatti). 


A. Swaminatha Aiyar for appellants. 
T. L. Venkatarama Aiyar for respondent. 


The Court delivered the following 

Jupcment.—The lower Courts have found that the plain- 
tiff is successor in title to Subba Naick brothers who bought 
the property from Ayyarappa Naick, the former owner, in 
1900 under Ex. A and that the defendants are in possession as 
successors in title of Manickam Chetty, the mortgagee with 
possession from Subba Naicks under Ex. B of 1900. It has 
also been found that the plea of adverse possession raised by 
defendants is not sustainable as Manickam Chetty was in 
possession as mortgagee till 1918 and after tHe sale deed by 
him of that year only 8 years had elapsed before tke suit. In 
view of these findings the plaintiff was entitled to possession 
of the property but was bound to redeem the mortgage. 


The learned Judge’s decree for unconditional possession 
has therefore to be set aside. The respondent-plaintiff asks 
that he may be given what the District Munsff gave him, a 
decree for redemption. Although there may have been a 
formal objection against converting a suit in ejectment to one 
for redemption if the defendants had been admittedly holding 
as mortgagee’s, yet as the defendants were claiming as pur- 
chasers of an absolute interest from a mortgagee the District 
Munsif ‘gave a decree if the plaint had contained an offer to 
redeem. The appellants (defendants) submit that in case of 
redemption they would be entitled to repayment of thé amount 
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of a previous hypothecation deed of 1889, Ex. XVIII which 
Manickam Chetty paid to set aside the Court sale of the pro- 
perty in execution of a decree on that hypothecation. As this 
point was not taken in the lower Courts whether the appellants 
are entitled to any such sum and if so how much, will have to 
be determined after further enquiry. The best course is 
therefore to remit the following issues, t.e. 

(1) Did Manickam Chetty pay any and what amount to 
avoid a Court sale of the property on Ex. XVIII? 

(2) Are the defendants entitled to payment of any or 
what amount on that account before giving up possession? 

In compliance with the order contained in the above judg- 
ment the Subordinate Judge of Tuticorin submitted the 
following 

* * * * * 


Issue I. Considering the evidence I feel no hesitation to 
conclude that Manickam Chetty paid Rs. 716-1-10 in satisfaction 
of the decree obtained by Arumugam Chetty on his mortgage, 
dated 20th February, 1898. I find the first issue accordingly. 


Issue IT, I hold that the defendants are not entitled to 
the payment of any money before surrender of possession as 
the mortgage concerned in O. S. No. 178 of 1903 is time barred. 
I find the second issue in the negative. 

This second appeal coming on for final hearing after the 
submission of the findings by the Court of the Subordinate 
Judge of Tuticorin, the Court delivered the following 


Judgment.—The learned Subordinate Judge of Tuticorin 
has submitted his findings on the issues remitted by my order 
of 19th April, 1933. 

On the first issue he finds that Manickam Chetty paid 
Rs. 716-1-10 on 27th July, 1904 into Court to avoid a Court 
sale to the suit properties and other properties, covered by 
Ex. XVIII the mortgage, dated 20th February, 1898, and that 
the payment was made in pursuance of his purchase Ex. XV, 
dated 20th July, 1904 for Rs. 1,000 of the suit properties and 
other properties comprised in that sale deed. I accept this 
finding which is not seriously objected to. 

On the second issue whether the defendants are entitled to 
payment of any and what amount on the above account before 
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giving up possession, the Subordinate Judge has held relying 
on Kotappa v. Raghavayyal that the defendants are not 
entitled to payment of any amount on account of that payment. 

The defendants-appellants object to this finding. h 

The suit properties are 5 and odd-acres of land in Adangal 
Nos. 451 and 452 in Soorangudi Village. These and 29 other 
properties belonged to Ayarappa Naick who executed a simple 
mortgage of them on 20th February, 1898 (Ex. XVIII). On 
31st August, 1900, by Ex. A he sold the suit*properties and 
14 others to P. Subba Naicka and C. Subba Naicka who on 
the same day by Ex. B mortgaged with possession the suit pro- 
perties to Manickam Chetty. The mortgagee under Ex. XVIII 
having sued and brought the properties to sale, on 20th 
July, 1904, by Ex. XV Ayarappa purported to sell the suit 
properties and 9 other properties to Manickam Chetty for 
Rs. 1,000 to pay off the mortgage of 1898 and Manickam on 
the same date paid Rs. 716-1-10 to avoid the Court sale of 
those properties. On 2nd October, 1906, P. Subba Naicka and 
C. Subba Naick by Ex. D sold the suit properties to one 
Perumal. The plaintiff has acquired the rights of Perumal 
over the suit property on the latter’s insolvency through steps 
it is not necessary to mention. 

On 7th October, 1918, Manickam Chetty sold his rights 
under Ex. B, and Ex. XV to one Reddy from whom by family 
partition and sale from one of the sharers the defendants have 
got possession of the suit property. 

It has been held at the previous stages of this case that 
the plaintiff is the owner of the equity of redemption in pur- 
suance of the sales A and D and.the further. devolution of 
that right and that the defendants in the right of Manickam 
Chetty are entitled to the usufructuary’ mortgage right of 
Rs. 500 under Ex. B, which the plaintiffs are entitled to redeem. 

The further question now left is whether Manickam 
Chetty having in pursuance of the sale deed Ex. XV for other 
properties (because his vendor had at that time no interest in 
the suit properties as they had been already sold under A) 
paid the debt under Ex. XVIII to save the mortgaged properties 
from Court sale, the defendants can in Manickam’s right claim 
from plaintiff payment of the whole or any portion of Rs, 716 
and odd and if so whether they can in this suit to redeem 


1, (1926) I, L. R. 50 Mad, 626: 52 M. L. J. 532, 
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Ex. B, retain possession till the amount paid to PARSI the debt 
under Ex. XVIII is also paid. 

The above two questions are distinct and must be dealt 
with separately. The first question is one of contribution and 
of subrogation which depends on intention to be inferred from 
the facts. Ayarappa the owner of the suit properties 
and 29 others having jointly mortgaged them under 
Ex. XVIII and having then sold the suit properties with 14 
others out of the above 29 to P. Subba Naicken and C. Subba 
Naicken who mortgaged suit properties to Manickam, and 
Manickam having under Ex. XV subsequently bought from the 
mortgagor Ayarappa under Ex. XV, 9 other properties included 
in Ex. XVIII (along with the suit properties over which his 
vendor had no title) and out of the purchase money paid off 
the mortgage Ex. XVIII. Manickam’s payment of Ex. XVIII 
was really made as owner of the properties he bought from 
Ayarappa and not as mortgagee of the suit properties from 
P. Subba Naicken and C. Subba Naicken. Even if we regard 
his payment as made under the mortgage Ex. B, which is 
contrary to the fact, still the rights arising therefrom cannot 
be greater than if his mortgagors P. Subba Naicken and 
C. Subba Naicken had themselves paid the debt under Ex. XVIII 
in which case also the payment will be regarded as made by 
the purchasers of 14 of the properties mortgaged under 
Ex. XVID. In either view the debt under Ex. XVIII was paid 
off by a purchaser of part of the mortgaged properties. In 
either case the plaintiff as owner of suit properties can only be 
asked to contribute the share of Rs. 716-1-10 which the value 
of the suit property bears to that of the rest of the properties 
mortgaged under Ex. XVIII. This was admitted by the 
appellants’ Advocate. 


Though there was no discussion of the above facts in the 
Court below where the Judge dealt with the issue as a pure 
question of law, it was agreed before me that if the plaintiff is 
entitled to contribution and resist redemption till the amount 
is paid, the sum payable to plaintiff on this head should be 
Rs. 100. 


But the question remains whether the defendants can use 
this right of contribution to Ex. XVIII as a shield and refuse 
to give up possession till they are paid Rs. 100 in addition to 
the mortgage money under Ex. B. 
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If the defendants had to bring a suit for contribution on 
the mortgage Ex. XVIII, apparently it was barred long before 
1926 when this suit was brought, whether the cause of action 
arose on the date of the mortgage of 1898'or on the date of pay- 
ment of the decree on it in 1904. But-the appellant argues that he 
is in possession under Ex. B, and is a defendant and is entitled 
to use his right to the amount of Rs. 100 as a shield to protect his 
possession. In other words the fact that a new suit for contri- 
bution under Ex. XVIII would be barred is n@ answer to his 
right to remain in possession so long as he is not paid that 
amount also. Kotappav. Raghavayyal is an express authority 
against the appellant on the point that the right to sue for a sub- 
rogated mortgage which the subrogee has paid arises on the date 
of the original mortgage. As I am bound by this decision I am 
not competent to consider whether this view is right. It would 
seem by implication toibe an authority also on the point that 
on facts like the present, the subrogee cannot use such payment 
as a shield to protect his possession under another mortgage 
and insist on keeping it till he is paid the subrogated amount 
also. This last point was not raised or considered in that case. 
But if it were a good ground, it would probably have been. 
However that may be as pointed out for the respondent 
(plaintiff) the principle of using a mortgage debt as a shield 
for possession is confined to possession obtained by Court sale 
or otherwise in satisfaction of that debt in which case the 
defendant before he is deprived of his possession can claim to 
be put back into the situation when he was put into possession, 
i.e., when he was entitled to be paid his debs. As the Privy 
Council put it, the owner of property who is in the right of a 
first mortgagee and of the original mortgagor as acquired at a 
sale under the first mortgage is entitled at a suit of a subse- 
quent mortgagee who is not bound by the sale or the decree on 
which it proceeded to set up the first mortgage as a shield 
Sukhi v. Ghulam Safdar Khan? relied on in Chinnaswami v. 
Darmalinga’ and Compare, Adams v. Angells a case of sale 
by the trustee in Bankruptcy of the mortgagor to the first 
mortgagee of the equity of redemption on the mortgaged 





1, (1926) LL.R, 50 Mad, 626: 52 M.L.J. 532, 
2, (1921) L.R. 48 LA. 465: LL.R. 43 All, 469: 42 M.L.J. 15 (P.C.), 
3. (1932) LL.R. 56 Mad. 115 at 131: 63 M.L.J, 394. 
4. (1877) 5 Ch. D. 634, 
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property; and Mirza Yadalli Beg v. Tukaraml a case of sale. 
to the first mortgagee of mortgaged property in pursuance 
of a compromise decree on the first mortgage to which the 
second mortgagee was not a party. Here there has been no 
sale on the first mortgage Ex. XVIII, nor possession by any 
purchaser under it which is endangered at the suit of a 
subsequent mortgagee. The only possession of the defendant 
is under the mortgage Ex. B, sought to be redeemed and the 
defendant is psoposing to use the first mortgage contribution to 
which he may have been entitled had he enforced it in proper 
time not asa shield to protect his own possession obtained. in 
lieu thereof but as sword against the owner’s independent 
equity of redemption. The appellants relied on Venkataramana 
Reddi v, Rangiah Chetti? as in their favour. But it does not 
carry the principle of shield any further than the above 
authorities. On the facts which are rather complicated being 
disentangled, it will be found that all that was held was that 
the purchaser at a Court sale on a third mortgage who had been 
put in possession and the 25th defendant appellant claiming 
under him as a mortgagee, could use as a shield to protect his. 
possession the priority of the third mortgage over the fourth 
mortgage rights of the plaintiff who had not been impleaded in 
the third mortgagee’s suit though a fresh suit on the third mort- 
gage would have been time barred on the date when the subse- 
quent question arose. This is the same but no more than the 
principle enunciated in Sukhi v. Ghulam Safdar Khan’ and is. 
of no assistance to the appellant. The appellant also relied on 
Rangappa Kondappa v. Vithu Krishnaji4 and Jokhu Bhunjav. 
Stila Baksh Singh’. In the latter case there was an express 
stipulation that a simple mortgage amount was to be added 
to the amount due under a usufructuary mortgage before 
redeeming it. In the former case there were four mortgages the 
first three of which were simple and the last usufructuary. It 
was held that the mortgagor could not redeem the usufructuary 
mortgage without paying off the amount of the simple mort- 
gages. It does not appear whether there was a stipulation 
similar to the one in the Allahabad case. The Chief Justice 
said “If this decision were to stand (permitting redemption on. 





1. (1920) L.R. 47 LA. 207: LL.R. 48 Cal. 22: 39 M. L. J. 147 (P.C). 
2. - (1920) 41 M. L. J. 399. i 

3, (1921) L.R.48 LA. 465: LL.R. 43 All. 469: 42 M.L.J. 15 (P.C.). 

4, (1923) LL.R. 47 Bom. 652. 5, (1929) LL.R. 52 All. 539. 
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payment of the usufructuary mortgage alone) it would follow 
that the mortgagee in possession though he could not sue for 
the mortgage debt would still be liable to be redeemed without 
receiving any of the mortgage money.” If by this is meant 
that where there are several mortgages to the same person of 
the same property, one of which is usufructuary the mortgagor 
seeking to redeem the usufructuary mortgage must redeem the 
simple mortgages also, then it is clearly against the Madras 
case.and the rule in the Transfer of PropertyeAct by which 
tacking is abolished. But the report is silent as to the stipulation 
in the mortgage deeds and I am inclined to think that there 
was some agreement binding the mortgagor to pay ‘off all the 
mortgages before demanding back possession. 


The appellant’s contention about retaining possession till 
he is paid Rs. 100 more is thus unfounded. In the result in 
modification of the decree of the lower Court there must be a 
preliminary decree for redemption on payment of Rs. 500. 

* * * * 

K. C. —— Decree modified. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATASUBBA Rao. 

Pyda Ramakrishnayya and another ... Petitioners* (second 

Plaintiff and nil) 
U. ; 

Pyda Peda Seshamma and others .. Respondents (Defend- 
ants 1 to 7, 10, 11, 
9 Plaintiff 4 and 
Defendant 8). 

Court-Fees Act (VII of 1870), S.7 (iv) (c), (v) and Sch. II, Art. 17— 
Hindu reversioner— Suit to set aside will of last male-holder and alienations 
—Surrender subsequently obtained from widow—Change of suit into one for 
possession—Court-fee payable—Refund of Court-fee originally paid. 

The plaintiff, who claimed to be the reversionary heir of S, the last male- 
holder, filed a suit against the widow of S, and certain alienees impeaching 
the alienations on the ground that they were nominal and further challenged 
the genuineness of a willleft by the deceased. After the filing of the suit 
the plaintiff obtained a surrender from the widow and he converted his suit 
with the leave of the Court into one for possession. 

Held, that the plaintiff was bound to seek a declaration in respect of the 
alienations and he had to pay Court-fee thereon; and the relief for possession 


was not consequential on the declaration but was a separate relief and Court- 
fee was payable thereon under S. 7 (v) of the Court-Fees Act. 


* C. R. P. No. 50 of 1934, `` 4th December, 1934. 
47 
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Chinnammal v. Madarsa Rowther, (1903) I.L.R. 27 Mad. 480: 14 M.LJ. 
343; Arunachalam Chetty v, Rangaswami Pillai, (1914) LL.R. 38 Mad. 922: 28 
M.L.J. 118 (F.B.), Rajagopala v. Vijayaraghavalu, (1914) ILL. R. 38 Mad. 
1184 and Venkatasiva Rao v. Satyanarayanamurthy, (1932) I. L.R. 56 Mad. 
212: 63 M.L.J. 764, referred to. 


Held further, that the plaintiff was not entitled, because of his having 
altered the suit, to claim a refund of the Court-fee paid upon the relief in 
respect of the declaration regarding the will. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order, dated 27th October, 1933 of the Court of the Subordinate 
Judge of Cocanada and made in O. S. No. 65 of 1931. 


B. Samayya and D. Narasa Raju for petitioners. 

P. V. Rajamannar for The Government Pleader (P. Ven- 
kataramana Rao) for respondents. 

The Court delivered the following 

JupGMent.—The question raised is one of court-fee. The 
plaintiff, claiming to be the reversionary heir of the last male- 
holder Subbarayudu, has filed this suit against Subbarayudu’s 
widow and certain alienees who claim under alienations made 
by Subbarayudu. He attacked the alienations on the ground 
that they were nominal and further challenged the genuineness 
of the will alleged to have been left by the last male-holder. 
After the filing of the suit, the plaintiff obtained a surrender 
of the estate from the widow and with the leave of the Court, 
converted his suit into one for possession. The question is, 
what is the proper court-fee payable? ` 


The contention that a separate court-fee need not be paid 
in respect of the relief of declaration, as regards the 
alienations, is unfounded and I must reject it. The alienations 
being attacked, the declaration is an essential relief and to hold 
that it is either superfluous or unnecessary, is wrong. The 
plaintiff claims through the last male-holder and the question 
may arise, whether the declaration is a sufficient relief and 
whether he is nòt really bound to get the alienations set aside; 
but that question has not been raised and I do not propose to 
go into it. In any case, having regard to the frame of the suit, 
the plaintiff is bound to value the relief of declaration sepa- 
rately and pay a court-fee thereupon. 

Next, it is contended that the relief of possession being 


consequential upon the declaration sought for, S.7 (iw) (c) of 
the Court Fees Act governs the case and that the plaintiff’s 


LXVIII] THE MADRAS LAW JOURNAL REPORTS. 371 


valuation must be accepted by the court. The contention is 
wrong and must be rejected. The maxim generalia specialibus 
non derogant applies. General words do not derogate from 
special; conversely, a special law derogates from a general 
law. There being a special provision relating to suits for 
possession, the general provision contained in S. 7 (iv) (c) is 
excluded Venkatasiva Rao v. Satyanarayanamurthyl, A very 
accurate statement of the law is contained in the following 
passage in the judgment of Boddam' and Bashyam Aiyangar, 
JJ. — 


“Tf the relief prayed for consequential upon the declaration be the reco- 
very of any of the matters, mentioned.in paragraphs I, II, III, V, VI, VII, 
VIII, IX, X and XI of S. 7, the mode of valuing the relief is regulated by 
the legislature itself in those paragraphs and in such cases the plaintiff must 
value the relief sought accordingly”. 


Chinnammal v. Madarsa Rowther2. The same view has 
‘been taken in the Full Bench judgment in Arunachalam Chetty 
v. Rangaswami Pillais and also in Rajagopala v. Vijayara- 
ghavalut, The plaintiff’s Counsel next relies upon a passage 
in my judgment in Ramalinga v. Ramasami,5 in support of 
his contention; but the point under discussion was neither 
Taised nor considered in that case. The question raised there 
was one of jurisdiction and not of court-fee, and it was not 
argued that if the relief for possession had been separately 
‘valued, the proper valuation would have been more than 
Rs. 20,000. I must therefore hold that the prayer for posses- 
:sion should be separately valued under S. 7 (v). 

Lastly, it is contended that the plaintiff is entitled to get 
.a refund of the court-fee paid upon the relief relating to the 
declaration in regard to the will. There is no force in this 
‘contention. As the plaint originally stood, the plaintiff rightly 
-considered the relief relating to the will as essential; the fact 
‘that by his having altered the suit and claimed a higher relief, 
‘the prayer relating to the will has since became unnecessary, 
can make no difference whatsoever. o> 

In the result, the Civil Revision Petition is dismissed with 
‘costs. 


B.V.V. nu Petition dismissed. 





1. (1932) LL.R. 56 Mad, 212 at 221: 63 M.L.J. 764. 
2. (1903) LL.R. 27 Mad. 480: 14 M.L.J. 343. 
3. -(1914) LL.R. 38 Mad. 922: 28 M.L.J. 118 (F.B.). 
4. (1914) LL.R. 38 Mad. 1184. 5, A.LR. 1929 Mad. 529 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PAKENHAM, WALSH AND MR. 
JUSTICE VARADACHARIAR. 


Naranthatia Uthe Amma and another .. Appellants* (Plain- 


tiffs) 
v 


Mavila Mani Amma and others .. Respondents (De- 
fendants 1 to 7 and 9). 


Deed — Construction — Partition arrangement between members of 
Malabar tarwad—Clause conferring absolute estate on each sharer—Resi- 
duary clause dealing with undisposed of properties—Sharer disposing of 
properties by will—Validity—Marumakattayam law—Limited estate in tarwad 
property, 

Certain members of a Malabar tarwad entered into a partition arrange- 
ment, by which they divided the tarwad properties into four shares, two of 
them being allotted to two brothers, the third to a sister and the fourth toa 
nephew. The document contained the following clause: “the respective 
persons shall enjoy the property belonging to their respective shares with 
absolute rights such as purchase, sale etc., and by effecting improvements as 
they please, getting pattas of the respective sharer and paying tirwa to the 
Sircar ; hereafter one sharer shall have no manner of right, interest, title or 
entry in the entire property allotted to the other sharer”’. It contained a 
further clause tn the effect that “if while the respective sharers are enjoying 
their property as they please in the manner aforesaid, any one sharer dies 
and if any properties of the deceased sharer are left behind, such properties 
shall devolve in equal shares on the others, out of us living at the time”. One 
of the brothers who got a share under the deed subsequently executed a will 
bequeathing certain properties to his wife and children. The validity of the 
will was called in question after the lifetime of the executant and the other 
sharers contended that the properties devolved on them under the partition 
arrangement: 

Held, that the words “purchase and sale” in the particular partition deed 
were analoguous to*technical terms describing an absolute estate, that the 
deceased sharer was competent to effect the disposition by will, andit was 
only the undisposed of property that devolved on the other sharers in equal 
shares. - 

What is described as a ‘limited’ estate under the Hindu Law is unknown 
to the Marumakkattayam Law and unless the words of a particular docu- 
ment compel the Court to differentiate powers of testamentary disposition 
from powers of gift inter vives it will not be legitimate to introduce any such 
limitation into thatsystem of law. 


Appeal against the decree of the Court of the Subordinate 
Judge of South Kanara, dated 13th August, 1929 in O. S. 
No. 17 of 1929. 

T. R. Venkatarama Sastri and P. Govinda Menon for 
appellants. 

B. Sitarama Rao for respondents. 


* Appeal No. 208 of 1930. 3rd December, 1934. 
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The judgment of the Court was delivered by 

Varadachariar, J.—The plaintiffs-appellants are two 
members of a Malabar tarwad who claim certain shares in 
properties which under a partition deed (Ex. A) fell to the 
share of one Kannan Nair. This partition was entered into 
on the 4th September, 1924, between Kannan Nair, his brother 
Koman Nair, his sister Kunhi Uthama Amma and her son 
Krishnan Nair. The two latter are the present plaintiffs. 
Ex. A divided their tarzwad properties into four shares, three 
of them being main shares, so to say, allotted to the two 
brothers and the sister and the fourth, a smaller share allotted 
to the nephew. The document contains various ‘provisions 
giving very large powers of disposition to the sharers in 
respect of the properties that fell to their respective shares 
and detailed provisions are made for the various sharers 
bearing in proportion to the respective shares certain liabi- 
lities which were theretofore joint. Towards the end of the 
document there is a clause in the following terms: 


“If, while the respective sharers are enjoying their property as they 
please in the manner aforesaid, any one sharer dies and if any properties of 


the deceased sharer are left behind, such properties shall devolve in equal-, 


shares on the others, out of us, living at the time.” _ 


Kannan Nair having got a share under this document 
executed a will on the 29th September, 1924, bequeathing these 
properties in favour of his wife and children who are defen- 
dants 1 to 6 in the present case. The seventh defendant is the 
other sharer Koman Nair. The plaintiffs’ contention is that 
under the terms of Ex. A Kannan Nair hed no power to 
dispose of his share by will and that on his death, the property 
must be held to have devolved in three equal shares upon the 
plaintiffs and seventh defendant. The learned Subordinate 
Judge has declined to accept this construction of Ex. A. He 
has held that the power of disposition defined in Ex. A will 
include a power of disposition by will as well and that the 
clause above quoted will operate only upon such properties as 
remain wholly undisposed’ of, whether inter vivos or ayy will. 
Hence this appeal by the plaintiffs. 


It is unnecessary to consider whether the clause will be 
inoperative in law or will be void on the ground that it 
amounts to a gift over of an estate already given away in 
absolute terms. Whatever the difficulty may be of reconciling 
two such clauses in cases where a right is created in a person 
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for the first time, clauses of this kind are well known in parti- 
tion arrangements in one form or another. Compare Ram 
Nirunjun Singh v. Prayag Singh! and Muthuraman Chettiar 
v. Ponnusamy Udayar2. The argument before us has accor- 
dingly proceeded on the assumption that the clause is not void 
in law and the contentions on both sides were directed to the 
construction of the words of disposition contained in the 
earlier portions of Ex. A. These words are that: 


«The respective persons shall enjoy the property—belonging to their 
respective shares with absolute right, such as purchase, sale, etc., and by 
effecting improvements as they please, getting pattas of the respective sharer 
and paying tiywa to the Sircar; hereafter one sharer shall have no manner of 
right, interest, title or entry in the entire property allotted to the other 
sharer.” 


It is difficult to conceive of stronger words by which thé 
cessation of anything like a common tenure of these properties 
could be expressed or the absolute right of each sharer in the 
property allotted to his share signified. Though Mr. Govinda 
Menon during the reply faintly suggested that these words 
will not authorise even a gift inter vivos, his senior in opening 
the appeal was not prepared to go that length. It is not 
reasonable to construe these words as relating only to transfer 
for consideration. The words “ purchase and sale” cannot in 
the context obviously be taken literally, because no kind of 
authorisation from one’s co-sharers is necessary to enable a 
co-sharer to make purchases for himself.. These words are 
therefore really analogous to technical terms describing an 
absolute estate. Jn that view it is difficult to see any reason 
for differentiating between gifts inter vivos and dispositions by 
will. Whatever the position might have been in Malabar prior 
to 1898, wills have certainly been recognised there ever since 
1898 and the Malabar Wills Act provides that a person shall 
have powers of testamentary disposition over properties which 
he is competent to dispose of by gift inter vivos. 


The appell&nts’ learned Counsel relied on Advocate- 
General v. Vithaldas8. It no doubt lends some support to 
his contention. It must, however, be remembered that that case 
related to a gift in favour of a widow accompanied by a gift 
to her daughter and thereafter to certain charity. The widow 
executed a will in favour of her daughter and the question 








1. (1881) LL.B. 8 Cal. 138. 2, (1915) 29 M.L.J. 214, 
3, (1919) 22 Bom.L.R, 1005. 
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arose whether the estate conferred upon the widow was one 
which she was competent to dispose of by will. The learned 
Judges almost took it for granted that such powers of disposi- 
tion as were conferred upon her by her husband’s will only 
contemplated dispositions inter vivos. It is not clear whether 
the learned Judges intended to confine even her power of 
disposition inter vivos to dispositions for value or were also 


prepared to recognise a power of disposition by way of gift. In’ 


the case of gifts by a Hindu in favour of his wife a limited” 
estate is well-known to the law and may fairly be assumed to 
have been contemplated by a testator but such limited estates 
are admittedly unknown to the Marumakkattayam’ law and 
unless the words of a particular document compel us to 
differentiate powers of testamentary disposition from powers 
of gift inter vivos, it will not be legitimate to introduce any 
such limitation into that system of law. We do not therefore 
feel that the decision in Advocate-General v. Vithaldas!, 
referred to above is really analogous to the present case. We 
may mention in passing that in two of the cases decided by 
this Court namely Muthuraman Chettiar v. Ponnusami 
Odayar2 and a recent judgment of one of us and Stone, J., in 
A. S. No. 232 of 1929, the first impression of the learned 
Judges when dealing with similar words, was to hold that 
those words include a power of disposition by will as well, 
though ‘the learned Judges left the question open in both those 
cases. 


It is not without significance that Kannan Nair executed 
a registered will within a month of Ex. A and being a regis- 
tered will, it must have been fairly known to the other parties 
to Ex. A. Though he lived for nearly four years thereafter, 
nobody challenged his power of execution of a will. It may 
also be pointed out that the effect of the clause on which 
the plaintiffs rely as also the succeeding clause relating to 
the share allotted to individual No. 2 devolving on No. 4 
is practically the same as that which would have happened 
‘under the ordinarylaw. This is a further indication that it is 
only in the ordinary course of devolution by way of inherit- 
ance that these provisions are made, possibly with a view to 
avoid any ambiguity as to whether on such devolution the 





1, (1919) 22 Bom.L.R. 1005. 2, (1915) 29 M.L.J. 214. 


Uthe 
Amma 


v, 
Mani 
Amma. 


Varada- 
chariar, J. 


Uthe 
Amma 


v. 
Mani 
Amma, 


Varada- 


chariar, J. 


Perraju 


v. 
Subbarao, 


376 THE MADRAS LAW JOURNAL REPORTS. [voL. 


parties are to take the properties in separate shares per capita 
or jointly per stirpes. But that it was a case of devolution by 
inheritance and not succession by survivorship is fairly obvious, 
because the provision is that the persons living at the time shall 
take in equal shares. In this view it is all the more clear that 
it is only the properties undisposed of, whether inter vivos or 
by will, that will be covered by this clause. And the language 


employed namely “if any property should remain” is more. 


indicative of Properties undisposed of even by will than 
properties as they were during the lifetime of each sharer. 
The appeal therefore fails and is dismissed with costs. 


B. V: V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


Pindiprolu Perraju and others .. Petitioners* (Plaintiffs) 
; 2. 
Pindiprolu Subbarao and others .. Respondents (1 to 29 
Defendants). 

Court-Fees Act (VII of 1870 as amended in Madras), Sch. II, Art. 17-A 
(1)—Hindu joint family—Suit for partition—Creditors impleaded as parties 
—Prayer to declare certain debts not binding on plaintiffs—Court-fee payable 
as on declaration in respect of each debt. 

Where in a suit for partition of properties belonging to a Hindu joint 
family the plaintiffs impleaded certain creditors as parties on the ground that 
the debts alleged to be due to them were not binding on them and prayed to 
have their share of the properties delivered to them free from the specified 
debts, 

Held, that in respect of each of the debts sought to be declared not bind- 
ing on the plaintiffs,a separate Court-fee of Rs. 15 had to be paid as upon a 
declaration under Art, 17-A (i) of Sch. II of the. Court-Fees Act, as amended 
in Madras. . 

Kandunni Nair v. Raman Nair, (1930) I.L.R. 53 Mad. 540: 58 M.L.J. 497 
and Mantkkam Pillai v, Murugesam Pillai, (1933) 64 M.L.J. 576, referred to 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif 
of Cocanada, dated 9th January, 1934 and made on Court-Fee 
Examiner Check Slip No. 74 of 1933 in O.S. No. 198 of 1933. 

V. Subramaniam and V. Satyanarayana for petitioners. 

P.V. Rajamannar for The Government Pleader (P. 
Venkataramana Rao) for respondents. 

The Court delivered the following 

Jupcment.—These Civil Revision Petitions raise a ques- 
tion of court-fee. The suits are for partition of the joint 








* C, R, Ps. Nos. 133, 561 and 758 of 1934, 13th December, 1934. 
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family property, but certain creditors have been made parties 
on the ground that the debts, alleged to be due to them, are 
not binding on the plaintiffs. There is a prayer that their 
share should be delivered to them free of the specified debts. 
The Lower Court has held that in respect of each debt, a 
separate fixed Court-fee of Rs. 15 should be paid as upon a 
declaration under Art. 17-A (i) of Sch. II, of the Court-Fees 


Act. Itiscontended for the Petitioners that the order of the 


Lower Court is wrong and that they are not liable to pay any 
additional Court-fee in respect of the debts mentioned. 

Mr. Subramaniam puts his argument thus: It is within the 
proper scope of a partition suit that the debts should be ascer- 
tained and discharged. The Civil Rules of Practice expressly 
provide that at the hearing of a suit the Court shall determine 
whether there are any outstanding debts and liabilities of the 
family; they also contemplate the bringing in of claims by third 
parties on a notice issued by the Court. It is contended that 
in as much as such claims should therefore be adjudicated upon, 
there is no reason why-the Plaintiff, who in the first instance, 

-making the creditors parties, seeks a declaration, should be 
penalised by being required to pay a separate Court-fee. It 
seems to me that this argument, though plausible, is not sound. 
In such a suit as this, where the creditors have been impleaded, 
any decision rendered is necessarily binding upon them. 
Though no doubt the deciding of the claims of third parties 
would conduce to the proper disposal of a partition suit, there 
is no procedure by which they, not being originally impleaded, 
can be compelled to bring in their claims fôr adjudication. 
There is a provision in the Civil Rules of Practice which says 
that where a co-owner has alienated any portion of the joint 
property for other than family purposes, and alienee shall be 
made a party and the plaint shall set out the particulars of the 
alleged alienation. Supposing the unauthorised alienation was 
made by the Plaintiff, in such a case the plaint would naturally 
not set it out, but it would be to the interest of the Defendants 
to refer to it and apply that the alienee should be impleaded. 
No Court-fee would in that event be payable, although the 
propriety of the alienation has been made the subject of 
enquiry, Does it follow from this, that the Plaintiff should 
escape the payment of Court-fee when he himself attacks in 
his plaint the alienation and impleads the alienee? The 


analogy relied on by the Petitionérs seems therefore to be 
48 
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misleading. Take a case again, where a co-sharer other than 
the plaintiff makes the alienation, but the Plaintiff does not 
choose to attack it in his plaint. If in such a case a defendant 
co-sharer, impeaching the alienation, gets the alienee added, 
no liability to pay a Court-fee arises. Merely therefore on the 
ground that to decide such matters falls within the scope of a 
partition suit, the Plaintiff cannot be absolved from the 
payment of Court-fee, if in the plaint itself, such questions are 
expressly raised and he prays for suitable reliefs. If the 
petitioner’s argument were sound, it would eqùally follow that 
when decree debts are attacked in the plaint, no Court-fee 


-would be leviable, nor even when the Plaintiff seeks to set 


aside attachment, such as are referred to in S. 7 (viii) of the 
Court-Fees Act. It has been no doubt held that creditors are 
proper parties to a partition suit Shanmuka Nadan v. Aruna- 
chelam Cheitty1, In the matter of Balusami Aiyar2 and 
Ramaswemi Chettiar v. Vellayappa Chettiar’, but that has no 
bearing on the present point; for, in their absence the adjudi- 
cation regarding the debts is binding only upon the parties to 
the partition suit see Tarachand v. Reeb Rama. 

Ithas been held by Sir Horace Owen Compton Beasley, 
C.J. and Curgenven, J., that even where as against a member 
of a family, relief is claimed in the partition suit on the 
ground that he is in adverse possession of a particular item, a 
separate Court-fee in regard to it, as on a claim for possession, 
should be paid Kandunni Nair v. Raman Nair’. Again, 
where in addition to partition, rendition of accounts is prayed 
for, an additional Court-fee has been levied Manikkam Pillai 
v. Murugesam Pillais. 


I am therefore of the opinion that the lower Court has 
correctly decided the point and the Civil Revision Petitions 
accordingly fail and are dismissed with costs—one set to be 
paid in equal moieties by the petitioners in Civil Revision 
Petition Nos.^561 and 758 of 1934. 


B. V. V. ———— - Petition dismissed. 





1. (1921) 1.L.R. 45 Mad. 194: 42 M.L.J. 97. : 
' 2. (1928) LL.R. 51 Mad. 417 at 439 : 55 M.L.J. 175 (F.B.). 
3. (1930) 60 M.L.J. 229. 4. (1866) 3 M.H C.R. 177, 180 at 181. 
i 5. (1930) LL.R. 53 Mad. 540: 58 M.L.J. 497. 
6. (1933) 64 M.L.J. 576. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :— SIR Horace Owen Compton BEASLEY, Kt. 
Chief Justice, Mr. Justice RAMESAM AND MR. Justice KING. 


The South Indian Industrials, Ltd., Madras, 
by its Managing Director Mahomed 
Hashim Sait Peéttioners* 
Uv. 
The Commissioner of Income-tax, 
Madras Respondent. 


Income-tax Act (XI of 1922), Ss. 10 (1) and (2) and 24—-Company 
receiving dividends on its shares in another concern—Company sustaining 
loss in other concerns where business had ceased long before year of account 
—Leave to set off claimed by assessee company against losses in the other 
concerns with the amount received as dividends—How far the company is 
entitled to claim set off—Circumstances for claiming set off. 


An assessee company contained in its memorandum of association an object 
namely to acquire shares in any other company having objects altogether or in 
part similar to those of itself. In pursuance of this object-the assessee 
company owned a large number of shares in C company, receiving in the 
shape of dividends a certain amount during the year of account. Against 
this amount the assessee Company claimed to set off another amount being the 
total loss alleged to have been sustained in five other concerns connected with 
it. With regard to the businesses of the five other concerns in respect of 
which the assessee claimed to set off the respective losses, no trade was 
done in them since some years, except sales of old stock during the year of 
account, On the question whether the set off claim could be allowed, 


Held, that if those five businesses had been carried on during the year of 
account, the profits and gains of each of them separately.would have been 
arrived at under S. 10 (1) and (2) of the Income-tax Act after making the 
allowances given in sub-section (2); and the loss if any, in any one or more 
of the businesses thus arrived at would under S. 24 of the Act be set off 
against the profits and gains of the more successful ones arrived at in the 
same way and the aggregate income computed, But the assessee was not 
entitled to adopt that course in the present case because S, 10 only deals with 
businesses which are being carried on and not businesses which have ceased 
to be carried on as was the case here. Hence the assessee company was not 
entitled to set off the losses, as claimed by it, which weregf a capital nature, 
against the income from dividends. 

Arunachalam Chetty v. Commissioner of Income-tax, ie! (1928) 
LL.R. 52 Mad. 296: 55 M.L.J. 600 (F.B ), explained. 

The Commissioner of Income tax, Madras v. Messrs, K. Siddha Goudar 
& Sons, (1932) I.L.R. 55 Mad, 818 at 832; 62 M.L.J, 638 (F.B.),and The Com- 
missioner of Income-tax v. Messrs. Best & Co., (1932) 63 M. L. J. 15 (F.B.), 
referred to. . | 

Scales v. George Thompson & Co., Ltd., (1927) 13 Tax. Cases. 83, applied. 





#0, Ps. Nos. 128 and 144 of 1933. 12th December, 1934, 
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F.B. A company can carry on several distinct and separate businesses and it 
The “must always be a question of fact whether those businesses are separate 
South businesses or whether they are so inter-locked with the main chief business 
Indian of the company as to be really one business. 
tadan nials Case stated by the Commissioner of Income-tax, Madras, 
GA was as follows :— ; 
The 


Commis- In accordance with the High Court’s order quoted above, 
sioner of I have the honour to refer the following question for the decision 
ee of the Hon'ble the Judges of the High Court under S. 66 (3) of 
The Indian Income-tax Act, XI of 1922 (hereinafter referred to as 

the Act). l 

2. The petitioner (hereinafter referred to as the Company) 
is a Limited Company registered in the year 1904 under the Indian 
Companies Act, 1882. The mäin objects of the Company as set 
out in its Memorandum of Association were: 

(1) To acquire and carry on the business then carried on 
by the Chittivalsah Spinning and Weaving Company, Limited at 
Chittivalsah, 

(2) To acquire and carry on the business then carried on 
by the Madras Portland Cement and Tile Works, Ltd., at Madras 
and Bangalore, and 

(3) To acquire and carry on the business then carried on 
by Messrs. Arbuthnot & Company, Madras, including their (a) 
Cement Works in Calcutta, (b) Rice Mills at Needamangalam and 
Tiruvalur and (c) Reliance Foundry at Madras. A copy of the 

‘Memorandum of Association is filed, marked: Ex. A. 

In pursuance of its objects the Company acquired and carried 
on the various businesses above raentioned and also certain other 
businesses, until the year 1923. In this year, the Imperial Bank 
of India to which the Company owed large sums of money, moved 
the High Coyrt for the winding up of the Company and as a result 
the several businesses were, under the orders of the High Court, 
taken over and conducted by the Official Liquidator till 1925. The 

. liquidation proceedings were then withdrawn by consent and the 
Company tried to resume its activities with an increase of its share 
capital, but apparently without success. From this year onwards 
the Company ws existing, as is admitted in several of its letters 
{some of which are extracted below), merely to dispose of its 
various concerns to the best advantage before closing dowu finally. 
In its letter to the Income-tax Officer, dated 7th February, 1928, 
the Company stated “ (1) The stocks and outstandings of the 
Reliance Engineering Works and Cement Works have been handed 
over to Messrs. Parry & Company from July, 1926, (2) Shell 
Quarries to Messrs. C. V. Varadarajulu Chetty and M. Rangana- 
dham Aiyar from 20th August, 1925, (3) Chittivalsah Jute Mills 
to Messrs. McLeod and Company, Calcutta, from 18th May, 1926‘ 
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(4) Tiruvalur and Needamangalam Rice Mills sold to Messrs. 
Siddick Meanjee Sait & Sons, Coonoor, on lst December, 19277, 
On the 13th December, 1929, while submitting its profit and loss 
statements for the years 1928-1929 and 1929-1930, the company 
wrote to the Income-tax Officer as follows: “ Please note that we 
are not doing any business since November, 1925, and we have 
closed all our concerns since then.” Again on 17th February, 1920, 
the company wrote “we are not doing any trade for the following 
concerns since November, 1925” :— 

(a) City Brick & Tile Works, s 

(b) Madras Cement Works, 

(c) Needamangalam Rice Mill, 

(d) Tiruvalur Rice Mill, < . 

(e) Reliance Engineering Works, 

(f) Reliance Rice Mill, 

(g) Shell Quarries, 

(h) Vellore Rice Mill. 

In reply toa letter from the Registrar of Joint Stock Companies 
asking why no steps had been taken for the winding up of the 
Company (having regard to its financial position) the Company 
stated on 7th December, 1931 “the matter of winding up is under 
consideration. Since there are some litigations pending, the 
necessary steps could not be taken immediately”. 

3. In response to a notice issued under S. 22 (1) of the Act 
for the assessment of the year 1930—’31 (based on the income of 
the previous year—the year ending 30th September, 1929) the 
Company filed on 31st July, 1931, the return of income with 
audited Profit and Loss statements showing a net loss of Rs. 4,988 
as shown below:— 





e RS A P. 
General Charges including depreciation 37,015 0 2 
Loss on Vellore Rice Mills “71 1 0 
fe Cement Works 29,608 0 5 
3 City Brick and Tile Works 13,177, 2 10 
43 Reliance Rice Mills 17,129 6 5 
» Reliance Engineering Works . 62,488 6 7 
Total loss . 159,489 1 5 
Less profit— N Rs, A. P. 
Insurance Commission 18 4 0 
Dividends net 1,40,000 0 0 
A 1,40,018° 4 0 
| Net loss . .. 19,470 13 5 
Deduct—Income-tax on dividends Fa 14,482 12 0 


ene en 


Less returned ad 4,988 1 5 
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The Company applied also for refund of the tax paid on the 
dividends. The trading account filed for this year showed that the 
total sales during the year of account amounted to Rs. 2,066 and 
that these were sales of old stock, Rs. 260 in the Madras Cement 
Works and Rs. 1,806 in the City Brick & Tile Works, Bangalore. 
There was no purchase or manufacture of any kind during the 
year. In fact, it was admitted that no business whatsoever was 
carried on except the sale of the old stock mentioned above. The 
loss of Rs. 1,69,489 was mainly due to the payment of interest on 
moneys borrowed, depreciation on the machinery and buildings, 
bad debts written off, loss in revolution of closing stock due to 
deterioration, and establishment and miscellaneous charges of the 
various concerns. 


On a close examination of the prior records of the Directors’ 
report filed for this year and on the facts set out in paragraph 2 
above it appeared to the Income-tax Officer that the company had 
not carried on any business either during the year of account in 
question or at any time since November, 1925, The Income-tax 
Officer therefore considered that the loss claimed as a set off 
against the income from dividends was not really a trading loss. 
Hence he proposed to disallow it and assess the Company to super- 
tax on its income, Rs. 1,54,483 from dividends. The Company 
objected and contended, amongst other things, 


(1) that the Income-tax Officer’s finding that it did not carry 
on business was not correct in as much as a Company registered 
under the Indian Companies Act, should be supposed to. carry on 
business in law and in fact until it is wound up, 


(2) that the statutory meeting were held -and the statutory 
reports were submitted to the Registrar of Joint Stock Companies 
as usual during the year in question, that therefore it had not 
ceased to exist, and 


(3) that though the fresh stock was manufactured or pur- 
chased the Company was selling its old stock and therefore it could 
be said to carry on business. 


The Incomp-tax Officer overruled these objections for the 
reasons stated in his order. A copy of the Income-tax Officer’s 
order is filed, marked Ex. B. 


4. On appeal the Assistant Commissioner confirmed the 
Income-tax Officer’s findings. A copy of the Assistant Commis- 
sioner’s order is filed, marked Ex. C. 


5. The petitioner then filed an application before me under 
S. 66 (2) of the Act: and required me to state a case and refer two 
questions for the decision of the High Court. I declined to state a 
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case on the ground that no question of law arose. A copy of my 
order is filed, marked Ex. D. 


6. The petitioner thereupon moved the High Court under 
S. 66 (3) of the Act and in its order, dated 23rd April, 1934, the 
High Court has directed me to state a case and refer the following 
question : 


“Whether there was sufficient legal evidence to justify the 
Income-tax Officer’s finding that during the year of account the 
‘company carried on no business within the meanigg of S. 2 (4) of 
the Income-tax Act, XI of 1922, and that the losses claimed by the 
Company were of a capital nature and could not be set off against 
the income from dividends”. 


7. I take it that the Court proposes to consider whether a 
certain conclusion of fact was based on evidence. The question 
whether the evidence was sufficient, in other words, whether the 
right conclusion was drawn from the evidence, does not; I believe, 
arise as a matter of law. i 


8. First, then, what was the conclusion of fact?—for it 
appears to me that when once that conclusion is plainly stated, the 
Contentions by which the petitioner Company seeks to invalidate it 
will be seen to be irrelevant. The Company contended that during 
the previous year it had carried on the concerns known as the 
Veliore Rice Mills, the Madras Cement Works, the City Brick and 
Tile Works, the Reliance Rice Mills, and the Reliance Engineering 
Works, and as a result had incurred losses which must be set off 
against its income from dividends in the computation of its total 
income. The Income-tax Officer held, on the contrary, that the 
Company had ceased to carry on the business of these five concerns, 
and had sustained no “loss of profits or gains” which could be set 
off under S. 24 or otherwise against its other income. It is evi- 
dent that if the company, as the owner of these concerns, 
stistained losses by reason of a deterioration in their value or for 
any other reason, but not as the result of carrying on any business, 
the losses were of a capital nature and could not affect the amount 
of the company’s income, 


9, These are all manufacturing or industrfal concerns, and 
the Income-tax Officer found that during the year no raw material 
had been purchased and no manufacture had taken place. Sales of 
old stock had been affected amounting to the negligible figures of 


Rs. 2,066. These facts were not disputed and there were further . 


various admissions by the Company that it had not been carrying 
on the business of these concerns since 1925. In the face of these 
facts and admissions, it cannot, in my opinion, be said that the 
Income-tax Officer arrived at his conclusion without evidence. 
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10. In its application to the Court the Company had advanced 
various contentions which, as I have indicated above, appear to me 
to be irrelevant. It is urged that the Company continues to exist, 
has not been struck off the register of Companies under S, 247 of 
the Companies Act as “not carrying on business or in operation”, 
continued to hold meetings of shareholders, and sold stock during 
the year; and finally, that since the holding of shares is a legitimate 
activity of the Company under Cl. (L) of its Memorandum of 
Association, it should be deemed to be carrying on business so long 
as it holds shares in the Chittivalsah Jute Mills Company, Limited. 


11. Now so far as the sales of stock are concerned, whether 
these amounted to the carrying on of business appears to be a 
question of degree and of fact. The facts are that sales took place 
to the extent of Rs. 260 at the Madras Cement Works, and to the 
extent of Rs. 1,806 at the City Brick and Tile Works. There were 
no sales at the Vellore Rice Mills, the Reliance Rice Mills, or the 
Reliance Engineering Works. The Total volume of the sales was. 
insignificant. Sales to the extent of Rs. 2,066 are not in my opinion 
a sufficient ground for holding that business was carried on which 
resulted in a loss of Rs. 1,59,489. Moreover, the sales took place not 
in the course of business, but in the course of winding up the 
object was not to carry on business, to dispose of the assets. I 
am aware that a trade or business may be carried on in the course 
of a winding up, but there are no facts to indicate that that was. 
done here. 


12. The other contention appears to be that because the com- 
pany-continued to exist, and to hold shares in another company,. 
it follows as a matter of law that the Company was carrying on, 
business, That may be true as a proposition of law; I am not 
concerned to dispute it. A Company can be struck off the 
register if it is “not carrying on business or in operation”, which. 
seems to imply that it may be in operation without carrying on: 
business. But let it be assumed that this Company, because it 
continued to be a company, was necessarily carrying on business. 
It does not follow that it was carrying on the businesses or con- 
cerns known as the Vellore Rice Mills, the Madras Cement works, 
the City Brick and Tile Works, the Reliance Rice Mills, and the 
Reliance Engineering Works, and that it thereby sustained a loss 
of Rs. 1,59,489. No proposition of law can warrant such a con- 
clusion, if the facts are otherwise. 


13. In my opinion, therefore, there was evidence upon which 
the Income-tax Officer could find as he did, and the question pro- 
pounded must be answered in the affirmative. This case is similar 
to that of the Mahalakshmi Textile Mills, Ltd. v, Commissioner of 
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Income-tax, Madrasi decided by this Court the only difference 
being that the business in that case, in which a loss was said to have 
been incurred, was one which had not been started, whereas here 
the losses are claimed in respect of businesses which have been 
discontinued. 7 

K. V. Krishnaswami Aiyar, V. Rajagopala Aiyar and 
T. V. Ramiah for petitioners. 

M. Patanjali Sastri for respondent. 

The Court delivered the following >- œe 


Jupament. The Chief Justice—The question referred 
to us is: 


“Whether there was sufficient legal evidence to justify the Income-tax 
Officer’s finding that during the year of account the Company carried on no 
business within the meaning of S.2 (4) of the Income-tax Act, XI of 1922, 
and that the losses claimed by the Company were ofa capital nature and 
could not be set off against the income from dividends”. 


The assessee Company is a limited company registered in 
1904 under the Indian Companies Act. The main objects of 
the Company as set out in its Memorandum of Association are 
(1) to acquire and carry on the business then carried on by 
the Chittivalsah Spinning and Weaving Company Limited at 
Chittivalsah, (2) to acquire and carry on the business then 
carried on by the Madras Portland Cement and Tile Works, 
Ltd., at Madras and Bangalore and (3) to acquire and carry 
on the business then carried on by Messrs. Arbuthnot & 
Company, Madras including (a) Cement Works in Calcutta, 
(b) Rice Mills at Needamangalam and Tiruvalur and (c) 
Reliance Foundry at Madras. There is also another object set 


out in its Memorandum of Association, namely, to take or 
otherwise acquire and hold shares in any other company having - 


objects altogether or in part similar to those of the Company 
or carrying on any business capable of being conducted so as 
directly or indirectly to benefit the Company. In pursuance 
of this last-mentioned provision the Company purchased a 
large number of shares in the Chittivalsah Jute Mills Company, 
limited, receiving in the shape of dividends during the year of 
account Rs. 1,40,000. Against that sum the assessees claimed 
to set off Rs. 1,59,489-1-5 being the total loss alleged to have 
been sutained on the Vellore Rice Mills, Cement Works, City 
Brick and Tile Works, Reliance Rice Mills and Reliance 
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Engineering Works and including an amount of Rs. 37,015-0-2 
as depreciation. A net loss of Rs. 19,470-13-5 was thus 
arrived at from which a sum of Rs. 14,482-12-0 was deducted 
being income-tax on dividends, the loss returned being 


Rs. 4,988-1-5. 


In pursuance ‘of its objects the Company acquired and 
carried on various businesses until the year 1923. In that year, 
the Imperial Bank of India to which the Company owed large 
sums of money applied to the High Court for the winding up 
of the company and as a result the several businesses were, 
under the,orders of the High Court, taken over and conducted 
by the Official Liquidator till 1925. Then, by consent, the 
liquidation proceedings were withdrawn and the Company tried 
to resume its activities with an increase of its share capital but 
apparently without success. From that year onwards, the 


‘Income-tax Commissioner finds that the Company was existing 


merely to dispose of its various concerns to their best advan- 
tage before closing down finally, and the letters referred to 
by him clearly support such a finding. It is clear that, with 
regard to the businesses in respect of which the assessees 
claimed to set off the respective losses, no trade was done in 
them since November 1925 except sales of old stock during the 
year of account amounting to Rs. 260 in the Madras Cement 
Works and Rs. 1806 in the City Brick and Tile Works, 
Bangalore. No purchase was made or anything manufactured 
during this year. On the contrary, it is admitted that no 
business whatsower was carried on except the sale of the old 
stock already-referred to. The loss of Rs. 1,59,489-1-5 was 
made up of payment of interest on moneys borrowed, deprecia- 
tion on the machinery and buildings, bad debts written of, loss 
in revaluation of closing stock due to deterioration and 
establishment and miscellaneous charges of the various 
concerns. The, company, however, continued to retain its 
holding of shares in the Chittivalsah Jute Mills Company, Ltd., 
and to that extent the company was undoubtedly carrying on 
business; and this is not disputed by the Commissioner of 
Income-tax. What, however, is contested by him is the 
contention that the assessees are entitled to set off against 
dividends received from the Chittivalsah Jute Mills Company 
Ltd., the loss in the other concerns already referred to as, in 
his opinion, the assessees had ceased to carry on the business 
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of those concerns and had sustained no “loss of profits or 
gains” which could be set off under S. 24 or otherwise against 
the other income. 

The assessees both before the Commissioner and before us 
relied upon the Full Bench decision of this High Court in 
Arunachalam Chetty v. Commissioner of Income-tax, Madras.1 
There the trader having two branches in his trade, viz., a cloth 
business and a banking business, carried on both, each with 
borrowed capital and, as the cloth business ended in a loss, 
he had to close it in 1924 and all that portion of the borrowed 
capital which was sunk in the cloth business was lost before 
1924; and the trader having had to pay interest om that lost 
capital in 1924-1925, the year of assessment, claimed deduction 
therefor from the assessable profits of his remaining banking 
business for the year 1924-1925. It was held that, though the 
branches were distinct, the trade was one and though the lost 
capital was not available for use in the trade, namely, the 
banking business, in the year of assessment, the interest paid 
on it should be deducted under S. 10 (2) (iii) of the Indian 
Income-tax Act. The facts were that the assessees were a 
Nattukottai Chetty firm trading under the vilasam of A.L.A.R., 
their primary business being the usual Nattukottai Chetty 
business of banking and money lending. Under the style of 
Ramaswamy & Co., they also traded in piecegoods in Madras. 
That business was unsuccessful and when closed down in 1924 
had sustained a loss of Rs. 11,00,000 odd. It was found by 
the Commissioner of Income-tax that the business of 
Ramaswami & Co. was quite separate and distinct from that 
of A.L.A.R. The Full Bench of which I was a member, 
however, did not agree with this finding and held that it was 
not a separate business but only a branch of the same business 
and the finding of principle arrived at is upon that basis alone. 
As I was a member of that Bench, I am free to express my 
opinion which is that the finding of fact oh the Income-tax 
Commissioner ought to have been accepted and that the view 
of Coutts Trotter, C.J. on this question of fact, with which of 
course I agreed, was erroneous. I now think that we were 
mistaken in holding that the piecegoods business which was 
carried on under a different name and in a different place was 
only a branch of the banking business because I am now satis- 


1. (1928) LL.R. 52 Mad. 296: 55 M.L.J. 600 (F.B.). 
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fied that those two businesses were separate and distinct. I, 
think that the examples given by Coutts Trotter, C. J. on 
page 299 are not quite happy ones. This decision can only be. 
taken as applying the principle to cases where the businesses 
are not separate. 


What is the position in the present case? The fallacy, 
underlying the assessees’ argument is that because a company, 
carries on several concerns those concerns are all one business, 
namely, the company’s business. That is not so. A company. 
can carry on several distinct and separate businesses and it 
must always be a question of fact whether those businesses are. 
separate bfisinesses or whether they are so inter-locked with 
the main chief business of the company as to be really one 
business, for example, a railway company on a steam-boat 
business in connection with its railway. This distinction has 
been recognised in cases under the Income-tax Acts in 
England. One of these is Scales v. George Thompson & Co., 
Lid.1 There, the respondent company was incorporated in 
1905 to take over as a going concern the business of George 
Thompson & Co., shipowners, ship and insurance brokers, 
under-writers and merchants. As regards their underwriting 
business the firm had been represented by two of their partners 
who acted on behalf of the partnership as “names” or mem- 
bers of a syndicate whose credit was used by an underwriting 
agent in underwriting risks at Lloyd’s. The monetary deposit 
made at Lloyd’s in respect of these two partners was trans- 
ferred to the company, but since Lloyd’s will not recognise a 
company as a name these two partners continued to act as 
nominees and*agents of the company to which all underwriting 
profits were handed over, the company being responsible for 
any losses. These profits were brought into the company’s 
accounts with those of the rest of their business. In 1919 one 
of these nominees retired and in 1920 the other died, whereupon 
the underwritinge*business ceased. The company claimed that 
the underwriting business was a business separate from their 
other activities and that it should be treated as a separate 
business in computing their liability. The Special Commis- 
sioners allowed their appeal. It was held by the High Court 
that the question was one of fact and that there was evidence 





1, (1927) 13 Tax. C. 83. 
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on which the Commissioners could come to their decision. 


“Rowlatt, J. in his judgment says: 

“This company carried on the business of underwriting. It also hada 
fleet of steamers. I cannot conceive two businesses that could be more easily 
separated than those two... . One does not depend upon the other; they are 
not interlaced; they do not dovetail into each other, except that the people 
who are in them know about ships; but the actual conduct of the business 
shows no dovetailing of the one into the other atall. They might stop the 
underwriting; it does not affect the ships. They might stop the ships and it 
does not affect the underwriting”. 


The same observations can be applied to the present case 
equally well. The Company could cease any one or more of its 
activities without stopping the others and without getting rid 
of their share-holding in the Chittivalsah Jute Mills Company, 
Ltd. Similarly, they could get rid of their Chittivalsah Jute 
Mills shares without stopping any of the other concerns. Cases 
like the present are dealt with in the Commissioner of Income- 
‘tax, Madrasv. SiddhaGowder & Sons1 and The Commissioner 
of Income-tax Madras v. Best & Co, Ltd., Madras.2 The 
-five concerns in question here were separate businesses and, if 
those businesses had been carried on during the year of 
. account, the profits and gains of each of them separately would 
have been arrived at under S. 10 (1) and (2) of the Act after 
-making the allowances given in sub-S. (2); and the loss, if 
any, in any one or more of the businesses thus arrived at 
would, under S. 24 of the Act, be set off against the profits 
and gains of the more successful businesses arrived at in the 
same way and the aggregate income computed. But the 
assessees are not entitled to adopt this courge in the present 
case because S. 10 only deals with businesses which are being 
carried on and not businesses which have ceased to be carried 
on as is the case here. For these reasons, the assessees are 
not entitled to set off the losses as claimed by them which were 
of a capital nature against the income from dividends. The 
question propounded must, therefore, be answered accordingly. 
Costs to the Commissioner of Income-tax* Rs. 250. The 
question in O.P. No. 144 of 1933 is answered in the same way. 
Costs Rs. 125. 

Ramesam, J.—I agree. 
King, J.—I agree. 
K.C. Reference answered in the negative. 








1. (1932) LL.R. 55 Mad, 818: 62 ML.J. 6 38 (FB). . 
2, (1932) IL.R, 55 Mad, 832:63 M.LJ. 15 (F.B.). 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad.] 


` Present:—Lorp BLANEsBURGH, Loro THANKERTON 
AND Sir LANCELOT SANDERSON. 


B. Sampat Kumar Singh .. Appellant* 
v. 
G. R. Peters and others .. Respondents. 


Appeal to Pr&y Council—Questions of fact. 


Where the result of the appeal to the Privy Council depends upon ques- 
tions of fact which have been found against the appellant by the High Court, 
and he is unable to displace these findings of fact (the evidence in support 
thereof being, in their Lordships’ opinion, convincing), the appeal must of 
necessity fail. 


Appeal No. 75 of 1933 from a decree of the High Court, 
Allahabad, dated the 29th March, 1932, reversing a decree of 
the Court of the Subordinate Judge of Gorakhpore, dated the 
24th November, 1928. 

_ The appeal raised questions of fact depending upon the evid- 
ence on the record. 

De Gruyther, K.C. and Wallach for appellant. 

Dunne, K.C. and Parikh for respondents, 

30th October, 1934.. Their Lordships’ judgment was 
delivered by 

Lorp BLANESBURGH.—Their Lordships do not need to 
hear counsel for the respondents, and it is ae for them 
to dispose of the appeal at once. 

Mr. De Grtfyther has presented the case of the appellant 
with his usual directness, and it has become plain that the 
result of the appeal must depend upon two questions of fact, 
both of which have been found against the appellant by the 
High Court. The only real question before the Board in short 
is whether it has been shown that these findings of fact or 
either of them should be displaced. 


The first finding is that there was never any gift to the 
appellant’s father, but that there was a gift to the club of the 
land on which the existing buildings were subsequently erected. 
The High Court has found that the land was made over by the 
donor direct to the club for the purpose of the club and that 


* P. C. Appeal No. 75 of 1933, 30th October, 1934. 
Allahabad Appeal No. 33 of 1932, 
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there was never any proprietary interest in the land in Dalip. 
Their Lordships entirely agree with the finding of the High 
Court on this matter. The evidence in support of it is to their 
minds convincing, and the claim of the appellant to the land 
entirely fails. 


The second question relates to the club buildings on the 
land as distinct from the land itself. Here again, it is clear 
that unless the finding of the High Court with reference to 
Dalip’s intervention in the matter can be displ&ced, the appel- 
lant’s claim to these club buildings must fail. The finding of 
the High Court here is quite clear and express. The case put 
forward by the appellant before the learned Judge$ was that 
the club house had been erected originally by his father for his 
own private occupation on land presented to him and that it 


was subsequently handed over by him for the-use of the club. | 


It was on the truth of that case that the appellant’s claim to the 
buildings as such was based. The High Court have rejected 
that case and the evidence by which the appellant sought to 
support it. The learned. Judges have, on the other hand, 
accepted the evidence on the subject of Dr. Bennett, and have 
reached the conclusion which they have expressed in their 
judgment in the following words: ‘There can be no doubt that 
the building’—that is to say, the club building—from the 
moment of its construction was intended to be the property of 
the club and was taken possession of by the club authorities as 
such and has remained in their possession since then.” With 
that finding also their Lordships are in entire agreement. 
Nothing more need be said. These two findings of fact 
undisplaced, it is not possible for the appellant’ to maintain 
successfully this appeal. 

Their Lordships will accordingly humbly advise His 
Majesty that it be dismissed and with costs. 

Solicitors for appellant: H. S. L. Polak & Co. 

Solicitors for respondents: T, L. Wilson è Co. 


K. J. R. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Horace Owen COMPTON BEASLEY, Kt., 
Chief Justice AND*Mr. Justice Kine. 


Nayinsikh Jayanarayana Appellant* 
v. 
Seerapu Polayya and others .. Respondents. 


Limitation Act ((IX of 1908), Art, 182 (5)—Step-in-aid of execution—- 
Original decree-holder continuing on record after insoluency—Transfer of 
rights of decreeSiolder by Official Assignee—Execution application filed by 
original decree-holder—Whether saves limitation in favour of transferee— 
Rights as between original decree-holder and transferee. 

The original decree-holder filed an insolvency petition and was adjudged 
insolvent. The Official Assignee subsequently sold allthe debts due to the 
original decree-holder to the appellant. It appeared that after the insolvency 
the original decree-holder filed an execution application and the appellant, 
who took out execution at a later date, contended that the prior application 
was made in accordance with law under Art. 182 (5) of the Limitation Act 
and saved limitation in his favour. 

Held, that the original decree-holder who was on record was entitled to 
execute the decree, that his insolvency did not matter since the Official 
Assignee had transferred all his mghts, and the transferee was entitled to 
rely on the earlier application as a step-in-aid of execution so as to save 
limitation in his favour. 

Ari Chetty v. Theerthamalai Chetty, (1916) 3 L. W. 521, Harnand Rai- 
Phul Chand v. Rup Chand-Chiranji Lal, (1933) 1. L. R. 14 Lah. 744 and 
Kadir Meera Saheb Tharaganar v. Pir Mahomed Taraganar, (1933) 64 M.L.J. 
732, referred to. 

Where the Court recognises the person on record as entitled to execute 
the decree and allows that person to proceed with the execution and the 
decree debt is satisfied the transferee decree-holder cannot thereafter be 
heard to say that he should be allowed to execute the decree over again, he 
not having taken any steps previously to get himself recognised as the 
transferee decree-hòlder, Whatever rights he may have are available only 
against the exequting decree-holder and not against the judgment-debtor. 


Appeal against the order of the Court of the Sudordinate 
Judge of Cocanada dated the 23rd December, 1930 and made 
in E. A. No. 1088 of 1927 in O. S. No. 75 of 1918. 

V. C. Gopalaratnam for V. V. Srinivasa Atyangar and 
R. Sundararajap for appellant. 

M.S. Ramachandra Rao for respondents. 

The Court delivered the following 

Jupcment.—This appeal is from an order of the Addi- 
tional Subordinate. Judge of Cocanada who held that an execu- 
tion petition filed on 15th July, 1927, was barred by limitation. 
It was contended before him that a previous execution petition, 








* C. M. A. No. 295 of 1931. 30th October, 1934, 
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namely, E. P. No. 78 of 1925 filed on 26th October, 1925, 
which is Ex. E, was an application in accordance with law 


made to the proper Court for execution and saved limitation ` 


and hence the execution petition in question was not barred 
by limitation by Art. 182 (5) of the Limitation Act. The 
facts of the case quite shortly-are that the original decree- 
holder was one Ramanarayana Daga. He filed an insolvency 
petition in Calcutta and was adjudged insolvent, his properties 
therefore vesting in the Official Assignee of Calcutta. The 
Official Assignee of Calcutta sold all the.debts due.to the 
original decree-holder from others, and the present appellant, 
the execution-petitioner in the lower Court, purchased all those 
debts. There is an assignment deed Ex. G by the Official 
Assignee of Calcutta, dated 12th September, 1925, and registered 
on 16th September, 1925. It was on the strength of Ex.:G 
that the appellant filed his execution petition on 15th July, 
1927. That petition was objected to by the first judgment- 
debtor in the decree on the ground that it was invalid and as 
before stated, the lower Court upheld the objection. . The 
grounds of the objections are that E. P. No: 78 of 1925 filed 
on 26th October, 1925, was signed by the original decree- 
holder, namely, Ramanarayana Daga, who on the date was an 
insolvent and whose assets had therefore vested in the Official 
Assignee and further that the original decree-holder did not 
disclose to the Court that he was an insolvent or that he was 
not the right person to present the execution petition. One 
further fact has to be stated and it is that the appellant here, 
having taken an assignment of the suit debt in favour of the 
insolvent from the Official Assignee of Calcutta, gave a power- 
of-attorney to the insolvent, the original decree-holder, to 
collect the debts in question and Ex. E does not refer to the 
power-of-attorney or show that it was filed on behalf of the 
appellant. The power-of-attorney is dated 23rd September, 
1925. The learned Additional Subordinate Juðge thinks that 
Ex. E evidences a fraudulent transaction as it was filed at a 
time when the original decree-holder had absolutely no interest 
in the decree and that it was void in law and cannot be a valid 
application which saves the decree from the bar of limitation. 
He says that the facts relating to the insolvency of the original 
decree-holder and the sale of the debts were suppressed and 
were not made known to the Court. For these reasons he 
50 
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finds Ex. E not a genuine execution petition and that it cannot 
be relied upon to save the decree from the bar of limitation. 
In this case the insolvency of the original decree-holder does 
not cause any complication for the reason that the Official 
Assignee had parted with all interest in the decree debt which 
he had sold in auction to the appellant for the benefit of the 
creditors in the insolvency. In this case we are merely concerned 
with the positions of the original decree-holder and the appel- 
lant, the assighee of the decree debt. The appellant had taken 
no steps upto that time to get himself recognised as the 
transferee-decree-holder. The only person in whose favour 
the decrée was, on the face of it, was the original decree- 
holder and the executing Court was bound to regard him as 
the person entitled to execute the decree and could regard no 
other person as such. In Jasoda Deye v. Kirtibash Das} it 
was held that the person appearing on the face of the decree as 
the decree-holder is entitled to execution unless it be shown by 
some other person that he has taken the decree-holder’s place. 
In Ari Chetty v. Theerthamalai Chetty? a decision of Sadasiva 
Aiyar, and Moore, JJ., it was held that when the transferee of 
a decree has not been recognised by the Court, the decree- 
holder on record is entitled to execute the decree in spite of* 
the transfer. Another decision in support of this view is 
Hari Krishnamurthi v. Suryanarayanamurthis. Spencer, J., 
says: | 

“The executing Court had no concern with the rights of any other person 
other than the right of the person appearing on the face of the decree as the 


decree-holder asi@did not then appear that an any other person had taken 
the decree-holder’s place.” 


And the decision in Jasoda Deye v. Kritibash Dasi is 
relied upon in support of that view. Another case is Harnand 
Rai-Phul Chand v. Rup Chand-Chiranji Lal4 in which it is 
stated : 

“Tt follows from Rr. 10 and 16 of O. 21, Civil Procedure Code, that the 
person appearing 6n the face of the decree as the decree-holder is the person _ 
entitled to execution. Therefore where the transferee of a decree has not 
made a legal application for execution under O. 21, R. 16 the executing Court 
is bound to allow execution at the instance of the transferor even after the 
date of the transfer, till the transfer is recognised by the Court.” 


In Kadir Meera Saheb Taraganar v. Pir Mahomed Taraga- . 
nar,5 it was held that there was absolutely no provision for a 





1, (1891) LL.R. 18 Cal. 639, 2. (1916) 3L. W. 521. 
3. (1919) LL.R. 43 Mad. 424 at 426: 38 M.L.J. 271, 
4, (1933) LL.R. 14 Lah. 744 at 746. 5. (1933) 64 M.L.J. 732, 
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judgment-debtor paying a third party merely because he 
happens to know of the assignment of the decree in the latter’s 
favour by the decree-holder; and it is perfectly clear that, if 
he were to. make such payment, he would run the risk of having 
to pay money over again to the decree-holder. No useful 
purpose will be served by multiplying authorities all of which 
are to the same effect as the decisions already referred to. The 
application here was clearly in accordance with law and the 
Court was bound to treat the original decree-ħolder as the 
person entitled to execute the decree. It was contended, however, 
on behalf of the first respondent, firstly, that the intervening 
insolvency altered the position and, secondly, that, on’ the date 
of the presentation of Ex. E, he was under liability to pay the 
appellant and therefore there was the danger of his being made 
to pay twice over. With regard to the former argument, for 
the reasons we have already stated, the insolvency of the 


original decree-holder does not complicate the matter by reason. 


of the fact that the Official Assignee had no further interest in 
the decree-debt. With regard to the second objection, this is 
clearly unsound. If the Court recognises only the person who 
on the face of the record is entitled to execute the decree and 
allowed that person to proceed with the execution and the 
decree-debt is satisfied, thereafter a transferee decree-holder 
cannot be heard to say that he should be allowed to execute the 
decree over again, he not having taken any steps previously to get 
himself recognised as the transferee-decree-holder.. Whatever 
rights he may have, are only against the executing decreé-holder 
and not against the judgment-debtor. The lower Court was, 
therefore, wrong in regarding Ex. E as an invalid*application 
and the present execution petition barred by limitation. The 
result is that this appeal must be allowed with costs and 
the case remanded to the lower Court for disposal according 
to law. 


B.V. V. ` “Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE VENKATASUBBA RAO. 


Srila Sri Vythilinga Pandarasannadhi 

Avergal .. Petitioner*  (Petitioner- 

Plaintiff) 
U. 

The Secretary of State for India in 

Counci! represented by the Collector 

of Tanjore .. Respondent ( Respondent- 

Defendant). 

Evidence Act (I of 1872), S. 124—Scope—Privileged document—Pre- 
judice to public interests by disclosure—Relative jurisdictions of Court and 
public officer. 

There are two matters involved in S. 124 of the Indian Evidence Act: 
first whether a particular document for which the privilege is claimed falls 
within it, that is to say, whether the document is a communication made toa 
public officer in official confidence, and secondly whether the public interests 
would suffer by its disclosure. The first question is for the Court to decide, 
and as for the second the public officer is the sole Jude as to whether by its 
disclosure public interests would suffer. 

Venkatachella Chettiar v. Sampathu Chettiar, (1908) LL.R. 32 Mad. 62: 
19 M.L.J. 263; Nagaraja Pillai v. The Secretary of State, (1914) LL.R. 39 
Mad. 304 and The Collector of Jaunpur v. Jamna Prasad, (1922) LL.R. 44 All. 
360 at 365, relied on. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Kumbakonam, 
dated 26th February, 1934 and passed in I. A. No. 51 of 1934 
in O. S. No. 39 of 1931. ‘ 

K.S. Krishnaswami Aiyangar and V. N. Venkatavarada- 
chariar for petitioner. 

The Government Pleader (P. ER ee Rao) for 
respondent. 

The Court delivered the following 

Jupcments—The question that arises is, whether the 
Government’s claim of privilege in regard to the documents 
Nos. 16 and 17 can be upheld under S. 124 of the Indian 
Evidence Act. That section runs thus: 


“No public officer shall be compelled to disclose communications made 
to him in official confidence, when he considers that the public interests would 
suffer by that disclosure.” 





* C. R. P. No. 359 of 1934, 28th January, 1935, 
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There are two matters involved in this section: first 
whether a particular document for which the privilege is 
claimed, falls within it, that is to say, whether the document 
is a communication made toa public officer in official confidence. 
On a proper construction of the section, it is for the Court to 
decide that question. Secondly, should the Court decide that 
the document is of the nature contemplated by the section, 
then the public officer himself is the sole Judge as to whether 
by its disclosure public interests would suffer (that alone being 
the ground of privilege). - 

This distinction between the two matters involved in the 
section is pointed out and recognised in Venkatachella’ Chettiar 
v. Sampathu Chettiar1, which case has been treated as having 
settled the law for the Presidency in the later decision in 
Nagaraja Pillai v. The Secretary of State2, cited by the lower 


Court. See also The Collector of Jaunpur v. Jamna Prasad3, . 
The learned Judge has overlooked this important distinction 


and proceeded upon the footing that the decision in regard to 
both the matters rests with the public officer concerned. This 
view is clearly wrong and the Civil Revision Petition is 
allowed and the lower Court’s order is set-aside; the petition 


is remanded to the lower Court for disposal in the light of my _ 


observations. 


I must observe that the Government claimed privilege in 
the lower Court under S. 123 in respect of the document 


No. 3, but that claim has since been given up. 
Each party will bear his own costs throughout. 
B. V. V. Petition allowed. 





PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 


PRESENT :—Lorp ATKIN, LORD ALNESS AND SIR SHADI 
Lau. 


Ejaz Ali Qidwai and others .. Appellants* 
v. 
The Special Manager, Court of Wards, Bal- 
rampur Estate, and others -. Respondents. 


Oudh Estates Act, I of 1869, Ss. 3, 8, 10 and 23—Entry of deceased Taluk- 
dar’s name in Lists 1 and 11 prepared under S. 8—Non-talukdari pro perty— 
TER aaa Oa NS I ile! a 


1. (1908) I. L. R. 32 Mad. 62: 19 M. L. J. 263. 
2. (1914) I.L. R. 39 Mad. 304. 3. (1922) I. L. x 44 All. 360 at 365. 
* P.C. Appeal No. 4 of 1933. 18th December, 1934, 
Oudh Appeal No, 11 of 1930, 
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devolution of—Applicability of rule of brimogeniture—“Ordinary law” in 
S. 23, includes custom of single heir descent—Onus probandi of establishing 
that possession, at its inception, merely permissive, subsequently became 
adverse — Possession of deceased talukdar’s estate by senior member of 
family, presumed to be on behalf of and not adverse to the true heir, when 
the latter happens to be an infant of tender years—Inclusion of unnecessary 
documents in Privy Council Record. 

One W, to whom a talukdari sanad had been granted about the year 1860 
conferring upon him “the full proprietary right, title and possession of the 
estate of Ambhapur” and providing that “in the event of your dying intestate 
or any one of your successors dying intestate, the estate shall descend to the 
nearest male heir, according to the rule of primogeniture”, died in 1863, and 
his name was entered in Lists 1 and 11 prepared under S.8 of the Oudh 
Estates Act, I of 1869, Held, that as declared by S. 3 of the Act, W had 
already acquired “a permanent, heritable and transferable right in the estate” 
and was a ta/ukdar within the meaning of the Act, and his death before 
the promulgation of the statute made no difference in his status or in 
his rights, The succession to his estate was therefore governed by the rule 
of primogeniture. 

Murtaza Husain Khan v. Mahommed Yasin Ali Khan, (1916) L.R. 43 
LA, 269: LL.R. 38 All. 552: 31 M.L.J. 804 (P.C.), followed. 

Though by S. 23 of Act I of 1869, succession to non-talukdari property is 
regulated by the ordinary law, the expression “ordinary Jaw” includes such 
custom as may be found to exist. Held, affirming the concurrent findings of 
the Courts in India, that the custom of the devolution of non-talukdari pro- 
perty upon a single heir had been established in the present case. 

The recital in List 11, framed under S.8 of the Oudh Estates Act, I of 
1869, of the family custom by which the estate is inherited by a single heir, is 
conclusive evidence only as to the taluqdari property. As regards non-taluq- 
dari property, it merely raises a rebuttable presumption in favour of the 
existence of the custom. Held, that in the absence of any evidence to show 
that the descent of property other than the taluga was regulated by a different 
rule, the succession to the non-talugdari villages as well as to the taluga was 
governed by the rule of primogeniture. 

The onus is on the person, who bases his title on adverse possession, to 
show by clear and unequivocal evidence that his possession was hestile to the 
real owner and amounted to a denial of his title to the property claimed. 

Where on the death of a talugdar the next heir was his son, H., who was 
then an infant of tender yearsand was unable to manage the estate, and the 
taluq was mutated in favour of the late taluqdar’s cousin, N, and he also 
obtained passession thereof ; Held, on the evidence, that the possession of N, 
was, at its inception, merely permissive and must be attributed to the family 
usage entrusting him, as the senior member of the family, with the manage- 
ment of the taluga on behalf of the whole family. Under the circumstances, 
neither the entry of N’s name in the revenue papers as the owner of the 
taluga, nor his possession thereof, could be deemed adverse to or affect the 
title of the true heir H., who was entitled to the inheritance according to the 
tule of primogeniture. 

Immaterial and unnecessary documents should be excluded from the 
transcripts printed in India, and, in any case, they should not be included in 
the books bound up for their Lordships of the Privy Council. Itis the duty 
of the solicitors in Erigland to make a selection of the necessary documents, 
The other papers should be ready at a hand in case they should be required, 
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In cases of doubt the solicitor should take the advice of counsel on this point, P.C. 
Sonaton Pal v. Galstaun, (1927) L.R., 54 I.A. 118: I.L.R, 54 Cal. 414: 52 M.L.J. e, 
463 (P.C.), referred to. . Ejaz Ali 


Judgment of the Chief Court of Oudh Ejaz Ali Qidwat v. Special Qidwai 


Manager, Court of Wards, Balrampore Estate, (1930) I.L.R. 6 Luck. 106, Special 
affirmed. 5 Manager, 
Appeal No. 4 of 1933 against the judgment and decree, Saas 


dated the 14th April, 1930, of the Chief Court of Oudh, in its Balrampur 
appellate jurisdiction, affirming the decree of the same Court Estate, 
made in its original civil jurisdiction, dated he 16th July, 
1928, whereby the plaintiffs’ suit was dismissed. 

M. A. Jinnah for appellant. i 

De Gruyther, K. C. and Wallach for respondents 

18th December, 1934. Their Lordships’ judgment was 
delivered by l 

Sır SHADI LAL.—On the 29th October, 1914, one Asghar an oT 
Ali and his cousin Muzaffar Ali granted a mortgage by condi- ` 
tional sale of the entire estate of Ambhapur, popularly known 
as the taluqa of Gandara, and of certain other villages, to the 
then Maharaja of Balrampur for Rs. 9,26,000. The mortgaged 
property was situate in the District of Bahraich in the Province 
of Oudh, and was fully described in a schedule attached to the 
instrument of mortgage. Asghar Ali died in January, 1915, 
and his eldest son Iqbal Ali with Muzaffar Ali created in 
favour of the mortgagee, on the 10th August, 1915, a further 
charge on the same property for the sum of Rs. 2,16,425. The 
mortgagee brought an action to enforce his rights under both 
the deeds, and obtained, on the 20th February, 1922, a final 
decree for foreclosure. In execution of that decree he got 
possession of the property in April, 1922. >o 

Thereupon the sons of Asghar Ali, other than Iqbal Ali, 
commenced the present action for the recovery of their share 
of the mortgaged property on the ground that it was the 
absolute property of their father, and that on his death it 
devolved on all the persons who were his Reirs under the 
Mahomedan law. They challenged Iqbal Ali’s right to mort- 
gage the whole of the estate, and impeached the mortgage 
transactions on various other grounds. The widow and the 
daughters of Asghar Ali were impleaded as pro forma defend- 
ants to the action, but the Court subsequently allowed them to 
be added as co-plaintiffs, with the result that the property 
sought to be recovered amounted to 8/9ths of the mortgaged 
estate, the remaining 1/9th being the share of Iqbal Ali. The 
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claim was resisted mainly on the ground that the succession to 
the estate was governed by the rule of primogeniture; and that, 
according to that rule, the whole of the estate descended, first 
to Asghar Ali, and, after his death, to his eldest son, Iqbal Ali. 
It was urged that Asghar Ali and Iqbal Ali were competent to 
make the alienations in question, and that the plaintiffs had no 
right to contest them. The Trial Judge, as well as the Court 
of Appeal, upheld this defence, and negatived the claim. On 
this appeal preferred by some of the plaintiffs it was admitted 
on their behalf that the only question, which required determi- 
nation, was whether the succession to the property was 
regulated by the rule of primogeniture or by the Mahommedan 
law. i 


The history of the taluga of Ambhapur, in so far as it is 
material to the issue, may be shortly stated. On the conquest 
and re-occupation of the Province of Oudh after the Sepoy 
Mutiny of 1857, the British Government issued a proclamation 
in March, 1858, confiscating, with certain exceptions, ‘the 
proprietary right in the soil of the Province,” and reserving to 
itself the power to dispose of “that right in such manner as to 


it may seem fitting.” On the 10th October, 1859, the Govern- 


ment of India declared that “every talugdar with whom a 
summary settlement has been made since the re-occupation of 
the Province has thereby acquired a permanent, hereditary and 
transferable proprietary right, namely, in the taluga for which 
he has engaged, including the perpetual privilege of engaging 


‘with the Government for the revenue of the taluga.” In 


pursuance pf this declaration, Wazir Ali, with whom a 
summary settlement of the taluqa had already been made, was 


‘granted a sanad which conferred upon him “the full proprie- 


tary tight, title and possession of the estate of Ambhapur.” 
An important condition of this grant related to the succession 
to the estate, agd was in the following terms: “In the event 


~of your dying intestate or any one of your successors dying 
“intestate, the estate shall descend to the nearest male heir, 


according to the rule of primogeniture.” 


It appears that doubts subsequently arose as to the nature 
of the rights of the taluqdars in their estates, and as to the 
course of succession thereto. In order to remove such doubts 
the Indian Legislature enacted the Oudh Estates Act, I of 

. 1869, Inthe first list framed under S. 8 of that Act Wazir 
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Ali’s name was entered among the persons who were con- 
sidered to be talugdars within the meaning of the Act; and in 
the second list. he was mentioned as one of the talugdars 
« whose estate, according to the custom of the family on or* 
before the 13th day of February, 1856, ordinarily devolved 
upon a single heir.” These lists were, no doubt, prepared 
after the death of Wazir Ali, which took place in 1863; but 
as observed by this Board in Thakur Sheo Singh v. Rant 
Raghubans Kunwar, “it isa matter of familtar knowledge 
that such entries of dead men’s names in the lists were not 
uncommon.” As declared by S. 3 of the statute, Wazir 
Ali had already acquired “a permanent, herifable and 
transferable right in the estate” and was, therefore, a talugqdar 
as contemplated by the legislature; and his death before the 
promulgation of the statute made no difference in his status or 
in his rights; Murtaza Husain Khan v. Mahomed Yasin Ali 
Khan2, 

The Courts are enjoined by S. 10 of the Act to take 
judicial notice of the lists of the taluqdars and to regard them 


as conclusive evidence that the persons named therein were 


talugdars within the meaning of the Act. There can, there- 
fore, be no doubt that Wazir Ali was recognised as the talugdar 
of Ambhapur, and that succession to it was governed by the 
rule of primogeniture. 

It appears that this rule was not followed when, on 
Wazir Ali’s death, the talaga was mutated in favour of his 
cousin Nawazish Ali, though the deceased, had left him 
surviving a son, Hashmat Ali, who was a minor at that time. 
The question arises whether the possession of Nawazish Ali 
was adverse to the true heir, and ripened’ into ownership 
by prescription, with the consequence that the succession to 
the estate ceased to be governed by the rule of primogeniture, 
and was, thereafter, regulated by his personal law. In order 
to appreciate the arguments presented to theif Lordships by 
the learned counsel for the parties, it is necessary to set out the 
following pedigree table, which shows the relationship of 
Nawazish Ali to Wazir Ali and to the other persons who were 
interested in the estate :— 





1. (1905) L.R. 32 1.4-203: LL.R. 27 All. 634: 15 M.L.J, 352 (P.C). 
2, (1916) L.R. 43 LA. 269: LL.R, 38 All, 552: 31 M.L.J. 804 (P.C.), 
* and—K. J. R, - 

51 


P.C. 


E jaz A li 
sawal 


Special 
Manager, 
Court of; 

Wards, 

Balrampur 

Estate. 

Sir 
Shadi Lal. 


P.C. 


Ejaz A Ali 
Qidwai 


v. 
Special 
Manager, 
Court of 
Wards, 
Balrampur 
Estate. 
Sir 
Shadi Lal. 


402 THE MADRAS LAW JOURNAL REPORTS. [voL. 


MADAR BAKHSH. 








ae een Ee 
Salar Bakhsh Khuda akhsh 
ee (younger). 
Nawazish Ali Ahmad Ali | 
(elder, (younger, 
died 1892). died 1898). | 
4 | 
Muzaffar Ali Amir Ali Wazir Ali Samsam Ali 
(Defendant No. 3). (died 1878), (died 1863), (dled 1901). 
e Yusuf Ali Hashhat Alt poe Ali 
(died 1880). (died 1882). (died 


13th aad 
15). 


| 

Iqbal Ali Other sons 
(eldest, and daughters 

Defendant No. 2). (Plaintiffs). 


After the death of Wazir Ali in 1863, Nawazish Ali was, 
as stated above, recorded to be the owner of the taluga; and 
he also obtained possession thereof. But in 1882, immediately 
after the death of Wazir Ali’s son, Hashmat Ali, the latter’s 
uncle, Samsam Ali, entered into the joint possession of the 
property with Nawazish Ali, and this joint possession con- 
tinued until 1892, when Nawazish Ali died and Samsam Ali 
was recorded as the sole owner of the estate. It is 
significant that Nawazish Ali’s son, Muzaffar Ali, in his 
statement durin& the mutation proceedings, not only expressed 
his consenteto the mutation of the estate being effected 


‘in favour of Samsam Ali; but also explained that, according 


to the usage of the family, the senior member of the family 
was recorded to be the owner of the estate. Samsam Ali died 
in 1901, and was succeeded by his son, Asghar Ali. In the 
mutation proceedings, which were then taken, Muzaffar Ali 
repeated his previous statement as to the usage of the family; 
and a similar declaration was made by Asghar Ali. The 
latter was, however, anxious that Muzaffar Ali should be 
recorded as a co-owner of the estate with him; but it was not 
until October, 1914, only about a fortnight before the date of 
the first mortgage concerned in this case, that he succeeded in 
inducing the revenue officer to make an entry in the revenue 
record that both the cousins were proprietors of the estate. 
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This entry was admittedly inspired by the desire of Asghar 
Ali to remove the doubts entertained by the prospective 
mortgagee as to Asghar Ali’s right to mortgage the whole 
of the estate. : 


In support of their plea of adverse possession the 
appellants rely, not only on the possession of Nawazish Ali 
after the death of Wazir Ali in 1863 and thereafter, but also 
on certain proceedings taken in civil and criminal courts in 
which Nawazish Ali was described as the owner of the taluga. 
It is, however, obvious that, when he was entered in the 
revenue records as the sole proprietor of the estate, he alone, 
and nobody else, would ordinarily represent it in all the cases 
which did not involve any enquiry into the title of Hashmat 
Ali or Samsam Ali. 


The case for the appellants depends entirely upon the 
nature of Nawazish Ali’s possession. It would be observed 
. that the shifting character of the title to the estate from one 
branch of the descendants of Madar Bakhsh to another branch, 
as shown by the various mutation entries, does not warrant 
the conclusion that Nawazish Ali’s possession was adverse to 
the person who was entitled to the inheritance according to the 
rule of primogeniture. If his possession had been hostile to 
Hashmat Ali, or Samsam Ali, the estate, on his death, which 
took place after the expiry of more than twelve years from 
the commencement of that possession, should have devolved 
upon his heirs under the Mahommedan law. But neither 
his son Muzaffar Ali nor any other heir succeeded to it. 


The succession of Samsam Ali to the estate in 1892 
militates against the theory of adverse possession invoked by 
the appellants. Indeed, the possession of the taluqahy Nawa- 
zish Ali is attributed to the family usage which allowed one 
member of the family, who was considered ‘to be the most 
senior and competent, to be recorded as the owner of the taluga 
and to manage it on behalf of the whole of the family. This 
explanation, which was accepted by the Court of Appeal in 
India, receives ample support from the admissions made on 
various occasions by the predecessors of the plaintiffs. More- 
over, in 1863,.when Wazir Ali died, his son Hashmat Ali was 
an infant of tender years, and was unable to manage the estate. 
There was, therefore, an additional reason why Nawazish Ali, 
who satisfied the requirements of the family usage, should be 
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P.C. entrusted with the management of the taluqa. There can be 
Ejaz Ali little doubt that he obtained ‘possession with the consent of all 
Qidwai the persons interested in the estate, and his possession was, at 
Special its inception, merely permissive. It is not suggested that there 
Countof Was any subsequent change which converted it into adverse 
Wards, possession. The principle of law is firmly established that a 
Balrampur ear A 

Estate. person, who bases his title on adverse possession, must show 
“Sir by clear and unequivocal evidence that his possession was 
Shadi Lal. hostile to the real owner and amounted to a denial of his title 
to the property claimed. This onus the appellants have failed 
to discharge. Neither the entry of Nawazish Ali’s name in 
the revenuté records as the owner of the taluqa, nor his posses- 
sion thereof, could, in the circumstances of the case, affect the 
title of the person or persons who had the right to inherit it. 
The acquisition of, title by adverse possession was the only 
point urged in support of the appellants’ claim to a share in 
the villages constituting the taluga, and in their Lordships’ 

opinion that issue has been rightly decided against them. 


Their Lordships have still to determine the question of 
succession to the villages which, though not forming part of 
the original taluga, were included in the mortgage deeds. These 
villages were acquired by the holders of the taluga on various 
occasions, and it-was argued that they, being non-talugdari 
property, descended on the death of Asghar Ali, not to Iqbal 
Ali alone, but to all the persons who were the heirs of the 
deceased according to the Mahommedan law. As laid down 
by the twenty-thjrd section of the Oudh Estates Act, succession 
to such property is regulated by the ordinary law, but the 
expression “ordinary law” includes such custom as may be 
found to exist. Now, the Courts in India have concurred in 

¢ holding that the custom of the devolution of non-taluqdari 
property upon a single heir has been established, and their 
Lordships can see no valid reason for dissenting from that 
conclusion. 


The second list framed under S. 8 of the Act contains a 
recital of the family custom by which the estate is inherited 
by a single heir, but this recital is conclusive evidence only as 
to the talugdari property. As regards the other property, it 
merely raises a presumption in favour of the existence of the 
custom, but the presumption can be rebutted. The appellants, 
however, did not offer any evidence to show that the descent of 
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the property other than the taluga was regulated by a different 
rule. No distinction appears to have been made between the 
taluqa and the other property in the matter of succession, and 
both of them were treated in the same manner. 

Their Lordships agree with the Courts in India that the 
succession to the non-taluqdari villages as well as to the taluga 
of Ambhapur was governed by the rule of primogeniture. The 
appeal accordingly fails, and their Lordships will humbly 
advise His Majesty that it should be dismissed*with costs. 

Their Lordships observe with regret that the books printed 
for this appeal contain a very large number of documents 
which are not material to the question raised before them. The 
documentary evidence covers more than 800 pages of the 
printed record, but there were scarcely one hundred pages to 
which reference was made in the course of the arguments. It 
appears that unnecessary documents were printed in India, but 
it does not follow that they should be included in the books 
bound up for their Lordships. As observed by this Board in 
Sonaton Pal v. Galstauni, “it is the duty of the solicitors in this 
country to make a selection of the necessary documents. The 
other papers should be ready at hand in case they should be 
required. In cases of doubt the solicitor sipun take the advice 
of counsel on this point.” 

Their Lordships trust that the attention of the High Courts 
in India will be directed to the subject with a view to exclude 
immaterial documents from the transcripts printed in India. 

Solicitors for appellant: Watkins & Hunger. 

Solicitors for respondent: India’ O fice. 5 

K. J.R. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice PANDRANG Row. 





P. Guruswami Naick +. Petitioner* (Plaintiff) 
v. 6 = 
Venkidammal and others .. Respondents (Defendants). 


Small Cause Suit—Partnership—Dissolved by the death of one -partner— 
Suit for contribution from a legal representative of the deceased partner— 
Small Cause Court—Question of liability of partnership—Whether main- 
tamable. 

Where the real contest between the parties of a suit was whether a suit 
for contribution was maintainable at all in view of the fact that the decree in 
Oia cee TAAT See Se ee a i 


1, (1927) L.R. 54 I.A. 118: LL.R. 54 Cal. 414: 52 M.L.J. 463 (P.C.). 
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question was a liability of a dissolved partnership composed of the present 
petitioner and another deceased gentleman, 


Held, that such a suit was maintainable on the small cause side, and it 
would be open to the contesting defendants, however, to prove that ona 


settlement of accounts the amount payable by them by way of contribution 
had been wiped out or reduced, 


Gudlavatleru Venkataratnam v. Valla Thambi Venkataratnam, (1912) M. 
W.N. 384, followed. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the District Munsif 


of Koilpatti, dated 31st March, 1932 and- passed in S.C.S. 
No. 652 of 1931. 


K. S.sRamabadhra Aiyar for petitioner. 
Respondent not represented. 


The Court delivered the following 


Jupcment.—The petitioner instituted a suit on the small 
cause side for contribution to the extent of Rs. 200 against 
the legal representatives of one Naranappa who died about 6 
years prior to suit in respect of the amount paid by the 
petitioner in satisfaction of a joint decree against himself and 
Naranappa. That decree had been passed against them as 
joint managers of a chit fund. The District Munsif was of 
opinion that the suit was not of a small cause nature and 
ordered the plaint to be returned for presentation to the proper 
Court. 


The real contest between the parties, and this was the 
point actually decided by the District Munsif, was whether a 
suit for contribution was maintainable at all in view of the fact 
that the decree in questidn was a liability of the partnership 
composed of the petitioner and the late Naranappa, and not 
whether, if such a suit was maintainable, it was of a small 
cause nature. The District Munsif accepted the contention of 
the contesting defendants that the partnership was subsisting; 
on the other hand, it was alleged in the plaint that one of the 
two partners Naranappa, died six years ago, and this allegation 
was not denied. The point is one already decided in Gudlaval- 
leru Venkaiaratnam v. Valla Thambi Venkataratnam}i, and I 
see no reason why the decision in that case should not be 
followed. I find therefore that the suit is maintainable on the 
small cause side; it will be open to the contesting defendants, 


1, (912) 1 M.W.N. 384. 
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however, to prove thaton a settlèment of accounts the amount 
payable by them is wiped out or reduced. 

The order of the District Munsif ordering the plaint to 
be returned is hereby set aside and the District Munsif is 
directed to restore the suit to its original number on his side 
and dispose of it according to law. The petitioner is entitled 
to have his costs of this petition from the respondents 2 to 4. 

K.C. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMESAM. 
Alla Venkata Kistnayya .. Petitioner* (Petitioner-Defend- 


v. ant) 
Alapati Ramaswami .. Respondent (Respondent-Plain- 
i tif). 


Civil Procedure Code (V of 1908), O. 37—Suit on a promissory-note— 
Leave to defend—Application for—Triable issue disclosed—Order io furnish 
security—Security need not be demanded—Circumstances to be considered, 

Ina suit ona promissory-note under O. 37, Civil Procedure Code the 
defendant applied for leave to defend and the Court passed an order ‘The 
petitioner (defendant) will deposit the amount admittedly due on the promis- 
_Sory-note and give security of unencumbered immoveable property for the 
balance claimed in the suit as a condition precedent to his being permitted to 
defend the suit’, 

Held, that since the defence raised a triable issue and apparently a good 
defence if made out, the defendant ought to be given an opportunity, without 
any condition of payment of the entire amount or furnishing security there- 
for, to have his case tried, but at the same time the plaintiff should not suffer 
by any concession shown to the defendant, 

Periya Miyana Marakayar v. Subramania Aiyar, (1983) 46 M.L.J. 255 and 
Olayatt kambu v. Ussan Kasim Sait, A.I.R. 1929 Mad. 841 (1), followed. 


Petition under S. 155 of Act V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Tenali, dated the 2nd September, 1931 and made in 
I. A. No. 644 of 1931 in O.S. No. 13 of 1931: 

V. Satyanarayana for V. Subramaniyan fpr petitioner. 

K. Kottaya for respondent. 

The Court delivered the following 

Jupcment.—This revision petition arises out of a suit 
filed by the Respondent on a promissory note, the petitioner 
before me being the defendant. 





* C, R. P. No. 1479 of 1931. 7th December, 1934, 
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The plaintiff filed the suit under O. 37, Civil Procedure 
Code. The defendant applied for leave to defend and notice 
was ordered to the plaintiff. Afterwards the Court passed the 
following order “The petitioner will deposit the amount 
admittedly due on the suit pro-note and give security of 
unencumbered immoveable property for the balance claimed in 
the suit as a condition precedent to his being permitted to- 
defend the suit”. The present Revision Petition is against 
this order. e 


The Subordinate Judge has not addressed himself to the 
question whether the defendant’s affidavit discloses a bona fide 
defence. “In Periya Miyana Marakayar v. Subramania Aiyari 
it was held by Schwabe, C.J., and myself that if there is a. 
triable issue in the case the Court ought to grant leave to 
defend without requiring the defendant either to pay the 
amount claimed or to furnish security therefor. The same 
rule has been laid down in Olayati Kunhu v. Ussan Kasim 
Sait?. The Subordinate Judge seems to assume that in every 
case he ought to demand security. Anyhow his order does. 
not show that he applied his mind to the matter and considered 
the question whether in the particular case there is a triable 
issue. In these circumstances as the amount involved in the 
suit is a very heavy amount and as the result of the lower 
Court’s order may be substantial injustice, I am of opinion 
that a material irregularity has been committed by the Trial 
Court. On looking at the defence I find that it raises a triable 
issue and apparently a good defence if made out. The defend- 
ant relies on documents for his case. I think that he ought to 
be given an 6pportunity to have his case tried but at the same 
time, I do not desire that the plaintiff should suffer by any 
concession shown to the defendant. 

I would modify the order of the Court below as follows :— 
The defendant should deposit into Court the amount admitted 
in his written sfatement and also Rs. 60 towards the possible 
costs of the plaintiff within six weeks from the receipt of this 
order by the Court below. The costs of this Revision Petition 
will abide the result. 

Petition allowed and order of lower Court 


modified, 
K. C: fen a 


1. (1923) 46 M.L.J. 255. 2. A.LR. 1929 Mad. 841 (1). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMESAM AND Mr. JUSTICE 
MADHAVAN Nair. 


Mahaboob Sir Frajavantu Sri Rajah 
Parthasarathy Appa Rao, Savayi 
Asva Rao Bahadur, Zamindar Garu 
(dead) and another .. Appellani* (and his legal rep- 
resentative in all). Plaintiff 
and hislegal representative) 
v. 


The Secretary of State for India in - 6 
Council, represented by the Collec- 
tor of Kistna and others .. Respondents in all (Defend- 
ants). 


Limitation Act (IX of 1908), Arts. 14 and 120—Service inams within 
Zamindari’s geographical limits—Enfranchisement by Government—Suit by 
Zamindar for declaration that Government had no right—Burden of proof on 
Zamindar—Limitation for such a suit—If Zamindar took part in the pro- 
ceedings Art, 14 would apply—If not,cause of action arose only when Zamindar 
was injuriously affected. 


Where a Zamindar filed suits fora declaration that the Government was 
not entitled to enfranchise certain service inamsin his Zamindari on the 
ground that they were included in the assets of the Zamindari and not 
excluded from his Zamindari at the time of permanent settlement and that 
the right of resumption was in the Zamindar and not in the Government, 


Held, that the burden of proof was in such cases always on the Zamindar 
to prove that the suit lands were included in the Zamindar, in spite of the 
lands having been situated within the geographical limits of the Zamindari. 


Secretary of State for, India v. Raja Jyoti Prashad Singh, (1926) L, R. 53 
1. A. 100: I. L. R. 53 Cal. 533 (P.C.), followed. 


Secretary of State for India v. Raja Kirtibas Bhupathi, (1914) L. R. 42 
I. A. 30: I.L. R. 42 Cal. 710: 28 M. L. J. 457 (P.C.) and Secretary of State 
for India in Council v. Raja of Venkatagiri, (1921) L. R. 48 I. A. 415: I. L. 
R. 44 Mad. 864: 41 M. L. J. 624 (P. C.), referred to and distinguished. 


In a suit by a Zamindar against Government for a declaration that an 
enfranchisement by the Government was not valid and binding on the Zamin- 
dar, the period for limitation, in general, would be under Art. 120; but where 
Zamindar was a consenting party to the inam proceedings and raised no 
objections, Art. 14 might apply. But where the Zamindar had not appeared 
_ before the Inam Commisioner and had taken no part in the proceedings and 
fileda suit on the footing that the proceedings were ultra vires, then, the 
cause of action did not actually arise until he was injuriously affected by 
the enfranchisement, i.e., until there was a definite refusal by the inamdars 
to perform the services’ for which the inams were originally granted. 


ee Sa ba Ba 
* Appeals Nos. 429, 430 and 431 of 1925. 9th May, 1934. 
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Appeals against the decrees of the Court of the Subordi- 
nate Judge of Kistna at Ellore, dated the 31st March, 1925, 
in O.S. Nos. 52, 54, 550f 1923; 30 and 31 of 1924; 56 of 1923; 
32 of 1924; 51 of 1923; 34 of 1924; 35 of 1924; 33 of 1924 
and 53 of 1923. 

P. Venkataramana Rao and K. Subba Rao for appellant. 

Advocate-General (Sir A. Krishnaswami Aiyar) for first 
respondent. 

y. Suryanarayana for other respondents. 

The Court delivered the following 


Jupement. Ramesam, J.—These appeals arise out of 
suits brought by Rajah Parthasarathi Appa Rao, Zamindar of 
one-third share of the Zamindari of Nidadavolu. All the suit 
villages are situate in the Amberipetta purgana of the Zamin- 
dari. The plaintiff files these suits for a declaration that the 
Government is not entitled to enfranchise certain service inams 
in these villages on the ground that they are included in the 
assets of the Zamindari and not excluded from them at the 
time of the Permanent Settlement and that the right of resump- 
tion is in the Zamindar and not in the Governmeut. So far as 
the inamdars are concerned, the plaintiff alleges that he is 
entitled to resume the lands whenever their services are not- 
required and that he gave notice to them to quit the suit lands. 
Similar questions have arisen before us in connection with a 
number of Zamindaries in the Kistna District. Those cases 
are S. As. Nos. 648 to 832, 974 to 1058 of 1927, and other 
connected second appeals and the questions of law arising in . 
those cases were elaborately discussed by us in our judgments 
in those second appeals and I will have to refer in the course 
of this judgment to our earlier judgment. The Subordinate 
Judge of Ellore who tried the suits dismissed them and the 
plaintiff appeals. 

Two impor@ant questions arise in suits of this kind: (a) 
on whom does the burden of proof lie? Is it for the Zamindar 
to prove that the suit lands were included in the assets of the 
Zamindari at the time of the Permanent Settlement; or is ` 
there a prima facie presumption that the lands being within the 
ambit of the Zamindari are included in the assets of the 
Zamindari; or is it for the Government to prove that they were 
excluded from the assets of the Zamindari atthe time of the 
settlement? On this question it is unnecessary for me to repeat 
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what I have said in my former judgment, but, as that judgment 
has not been reported, it may be convenient to summarise 
what I have said therein. In the printed copy of that judgment 
I discussed this matter at pages 13 to 16. I there show that, 
though at first sight it looks as if the decision of the Judicial 
Committee in Secretary of State for India v. Raja Kirtibas 
Bhupathi’ is in favour of the Zamindar and to throw the 
burden of proof upon the Government, that case relates to 
Sukinda and Madhupur estates in Orissa an@ it somewhat 
resembles the decision in Secretary of State for India in Coun- 
cil v. Raja of Venkatagiri2, which relates to Venkatagiri and 
connected Zamindaries in this Presidency. These estates have 
a special history of.their own, and the rule of presumption in 
respect of all Zamindaries cannot be inferred from these cases. 
The general rule is laid down in the decision in Secretary of 
State for India v. Raja Jyoti Prashad Singh8, According to that 
decision it is for the Zamindar to show that the suit lands 


were included within the Zamindari in spite of the fact that’ 


they are within the geographical limits of the Zamindari. 
Accordingly I held that the burden of proof is in such cases 
always on the Zamindar. 


(b) Question of limitation. This question was discussed 
by me at pages 21 to 27 of that judgment. There I held, (1) 
that in a suit by a Zamindar against Government for a declara- 
tion that an enfranchisement by the Government is not valid 
and binding on the Zamindar the period to be applied is not 
12 years. In this matter I differed from an unreported judg- 
ment of Wallace and Thiruvenkatachariar,°JJ., in Appeal 
No. 355 of 1922; (2) in general Art. 120 will apply to such 
suits; (3) where the Zamindar was a consenting party to the 
inam proceedings and raised no objection, Art. 14 may apply; 
but where the Zamindar had not appeared before the inam 
Commissioner and had taken no part in the proceedings and 
files a suit on the footing that the proceedings are ultra vires 
then the effect of the order of the Inam Commissioner is not 
such as to make it necessary for the Zamindar to set it aside 
and therefore Art. 14 does not apply to such cases. A further 
question was discussed as to when exactly the cause of action 





1, (1914) L.R, 42 LA, 30: LL.R. 42 Cal, 710: 28 M.L.J. 457 (P.Ç.).. 
2, (1921) L.R. 48 LA. 415: LL.R. 44 Mad. 864: 41 M.L.J. 624 (P.C.). 
3, (1926) L.R. 53 LA. 100: I.L.R. 53 Cal. 533 (P.C.). 
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begins assuming that the period of limitation is six years 
under Art. 120. I held that where the Zamindar took no part in 
the proceedings and studiously kept himself aloof and after- 
wards files a suit for a declaration on the ground that the 
proceedings are ultra vires, the cause of action does not 
actually arise until he is injuriously affected by the enfranchise- 
ment, t.e., until there is a definite refusal by the inamdars to 
perform the services for which the inams were originally 
granted. Thiseportion of my judgment is at pages 21 to 23. I 
made observations to the effect that, even if quit-rent is 
collected by the Government from the inamdars directly or 
indirectly* through the Zamindar giving 10 per cent. to the 
Zamindar as commission.and in the meanwhile the inamdars. 
continued to render service to the Zamindar this does not 
necessarily compel the Zamindar to sue though if he likes 
he may sue, t.e. it does not give rise to a compulsory cause 
of action for a declaratory suit though it may afford an 


‘optional cause of action for a declaratory suit. A compulsory 


cause of action arises when for the first time he is injuriously 
affected by the enfranchisement. Once such a compulsory 
cause of action arises, a suit brought more than six years from 
that date would be barred; Kodoth Ambu Nair v. Secretary 
of State for India. In the last case, it was held that one can- 
not evade limitation by making a second application to the 
Government and bringing a suit within six years from the 
rejection of the second application. Here I may mention that 


_in most of the cases with which we were concerned in those 


second appeals fhe Zamindar did not appear before the Inam 
Commissioner. The only exceptions to the statement were the 
Mokhasa of Kondaparva and the Gampalagudam estate. In 
the case of Kondaparva the Mokhasadar was present and 
agreed to the enfranchisement. I held that he was barred under 
Art. 14 (see page 27). As to Gampalagudam estate except as. 
to one village (Asmumalalanka) the zamindar agreed to the lands 
being enfranchised (page 27 of the former judgment) and I 
held that the suits were barred under Art. 14 also. In all the 
other cases I held that Art. 14 did not apply and Art. 120 
applied. i 
Now in the suits before us it is unnecessary to discuss the 
question whether Art. 14 applies because in the view I am 





1, (1924) L.R. 51 LA. 257: LL.R. 47 Mad. 572: 47 M.L.J. 35: (P.C.}. 
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taking, even if Art. 120 applied, except in the case of three 
villages all the suits would be barred by limitation. What 
happened in these cases is this. The notification by the 
Government was on 1st October, 1909, and the date fixed under 
S. 19 of Act II of 1894 was 1st July, 1910. The Zamindari 
was then the subject of a litigation. The present Zamindar 
appellant Rajah Parthasarathi Appa Rao filed a suit for the 
recovery of one-third share of the Zamindari. The matter 
went up to the Privy Council where the Zamindar finally 
obtained a decree for one-third share. Vide Narsimha Appa 
Row v. Parthasarathy Appa Row1. It is admitted before us that 
_ during all this litigation the estate was being managed by a 
Receiver. The Receivership terminated in 1916 and the plain- 
tiff’s share of the estate was made over tohimin the same year 
(vide the deposition of P. W. 1). When the enfranchisement 
notice was given to the Receiver, the Receiver actually sent his 
tanedar to appear before the Inam Commissioner and-make a 


statement. In most of the cases in which he appeared he had no’ 


objection to the enfranchisement but wanted the kattubadi on the 

inams to be excluded from enfranchisement. Afterwards no 

document was produced to make out the case for exclusion of 

kattubadi with the result that even kattubadi was not excluded: 
* * * * 

It may be that if the Zamindar himself was in charge of 
his own estate he would not have consented but, as the 
Receiver represented the person who was ultimately found to 
be the owner of the estate and as his bona fides were not 
questioned, his consent binds the Zamindar. At any rate if it 
is intended to file a suit for a declaration on the grdund that the 
Receiver committed a mistake, the cause of action must have 
arisen the moment the Zamindar was affected by the consent. 
Now the Zamindar files all those suits in April 1922. Accor- 
ding to him the cause of action arose when -notice was issued 
to the defendants on the 16th October, 1921, and the defendants 
disregarded it. In my opinion the cause of action accrued to 
him in 1910 when the enfranchisement proceedings were made 
and there cannot be a new cause of action by reason of the 
notice issued by him in October 1921 calling upon the inamdars 
to render service. Some of these inamdars replied to the 
notice issued by the Zamindar. Ex. WWWWW series are the 


1, (1913) LR, 41 LA. 5t: LL.R. 37 Mad, 199: 26 M.L.J. 411 (P.C). 
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notices issued by the Zamindar calling upon the inamdars to 


render service. The replies given by the defendants are 
YYYYY series. In these documents the inamdars say that 


they are willing to render service and that if the Zamindar has 
got any complaint it is against the Government. Besides 
Ex. WWWWW series the Zamindar sent some circulars asking 
the inamdars to come and render some particular services such 
as entering muchilikas in accounts and recovering arrears of 
rent. Ex. LXXVII is sucha circular issued to the karnam of 
Dondapadu; Ex. LXXXVIII to the karnam of Pinakadimi 
Ex. LXXXVI, (a) to the Karnam of Chidimella; Ex. PPPPP 
to the karnam of Vanguru; Ex. LXXXVI, (uu) to the karnam 
at Chidimella; Ex. LXXVI (tt) to the karnam of Chidimella; 
Ex. LXXXVIII (n) to the karnams of certain villages. 
Ex. PPPPP-1 is the reply by a karnam saying that he is very 
busy and has no leisure. Ex. UUUUU is the report submitted 
to the Zamindar saying that the karnams are not promptly 
attending to their duties. In my opinion all those are collusive 
proceedings between the Zamindar and the karnams for the 
purpose of conferring a new cause of action on the Zemindar 
in 1921, and that the cause of action accrued to him long ago 
in 1910, and I think that these notices and replies should be 
disregarded. Except in the two or three cases where the 


‘tanedar did not appear, in all the other cases the suits are 


barred by limitation and should fail on that ground; but I will 
also discuss the main point on the merits in respect of each 
village. l 

* ii * x * 

Appeal No. 431 of 1925.—The land now enfranchised is 
of the extent of 18-54 (acres) the patta being Ex. XCIII. 
Ex. LI shows that according to the old accounts it ought to 
have been 25-52 but the difference is not accounted for. Now 
going to the old accounts Ex. LLLL of the year 1868 shows 
1/4 kathi was kattubadi inam and 3/8 kathi Sarvadumbala. 
The document also shows that the kattubadi inam was resettle- 
ment inam and also it was wet. But it is not very clear 
whether it was subject to kattubadi from before the settlement 
though one may presume it if there is no other information 
available in the matter. But coming to Ex. XLV we find 
under the heading ‘Service inams” for one kathi of wet land a 
kattubadi of Rs. 4 per putti was imposed in the jamabandi of 
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fasli 1212 at the end of that fasli by Rajah Venkata Nara- 
simha Appa Rao, though previously it had-been Sarvadumbala. 
Ex. XLVI practically gives the same information as Ex. XLV 
and Ex. XLVIII (a) supports Exs. XLV and XLVI regarding 
the imposition of kattubadi in 1212. The result is we must 
hold that all the land belonging to karnam was sarvadumbala 
originally and on a portion of it—one kathi—kattubadi was 
imposed on the crop after the permanent settlement, i.e., about 
May or June 1803 and the inam is pre-settlement. The inam 


is resumable by Government. 
x K * xk 

Madhavan Nair, J.—On the general question of “Burden 
of Proof and “limitation” arising in cases of this description, 
T have already expressed my opinion in detail in the separate 
but concurring judgment which I delivered in Second Nos. 648 
to 832 and the connected Second Appeals. The arguments now 
addressed to us have not persuaded me in altering the views 
therein expressed. 

In the appeals before us, I agree with my learned brother 
on the question of limitation regarding the applicability of 
Art. 120 of the Limitation Act to the facts of the case and 
also on the merits, and have nothing to add. 

K.C. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR, JUSTICE CURGENVEN AND MR. JUSTICE 
KING. 


T. Kakrullakhan and others .. Accused* Nos.1 to 3 in S.C. 
No. 36 of 1934 on the file 
of the Court of Assistant 
Session of the Chittoor 
Division. 





Criminal Procedure (V of 1898 as amended by Actg XII and XVIII of 
1923), Ss. 179, 188 and 215—O fence committed in Native State—Consequence 
ensuing partly in British India—Jurisdiction. 

A British Indian Court has no jurisdiction under S, 188, Criminal Pro- 
cedure Code, as amended in 1923, to try an offence committed wholly or 
partly in a Native State, without the certificate of the political agent. The 
fact that part of the consequences have ensued within its jurisdiction is of 
no avail. A commitment made under such certificate is illegal and must be 
quashed. 


*Crl. M. Ps. Nos. 1277 of 1934 and 91 of 1935. 4th February, 1935. 
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Kakrulla- Crl. Mis. P. No. 1277 of 1934. 

In re. “ Reference under S. 215 of the Code of Criminal Procedure, 
1898 by the Assistant Sessions Judge of the Court of Session, 
Chittoor Division in case No. 36 of his Calendar for 1934 to 
quash the commitment of Accused Nos. 1 and 3 in respect 

_ of the charges relating to forgery and direct g trial to be 
proceeded with or the other charges 
and 
Cri. Mis. P. No. 91 of 1935 by the Accused Nos. 1 and 
3 to quash the commitment in the said case. 
K. S. Jayarama Aiyar for G. Gopalasami for Accused 
Nos. 1 and 3 (Petitioners in Crl. M. P. No. 91 of 1935). 
A. Narasimha Aiyar for the Public Prosecutor on behalf 
of the Crown. 
The Court made the following 
OrvEr.—It is agreed before us by both sides that under 
the terms of S. 188 of the Code of Criminal Procedure, as it 
stands since the amendment of 1923 a Court in British India 
cannot try an offence by virtue of the terms of S. 179 of the 
Code of Criminal Procedure merely because part of the con- 
sequences have ensued within its jurisdiction if some part of 
the offence has been committed in a Native State. The 
Section renders the certificate of the Political Agent (in the 
present case, the Resident in Mysore) necessary even in such 
cases. We think that for this reason not only the charges of 
forgery (Ss. 467 and 468 of the Indian Penal Code) but also 
those of cheating (Ss. 410 and 420 of the Indian Penal Code) 
are not triable in the Chittoor District without such a certi- 
ficate because some part of the cheating as well as the whole 
of the forgery was committed within the Mysore State. We 
°? must therefore quash the commitment in S.C. No. 36 of 1934 
on the file of the Court of Session of the Chittoor Division on 
each and every charge preferred against the three accused. 
K.C. Commitment quashed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT MR. Justice CuRGENVEN AND MR. JUSTICE 
KING. 


Sethukaruppan Ambalam alias 
Pasukalakki and others .. Petitioners* (Nos..1, 2,4 and 
& of B party) 
v. 
Peer Mahammad Sammati and ° 
others .. Respondents (Nos. 1 to 4 of 
A party). 
Criminal Procedure Code (V of 1898), S. 147—Right to fish in sea-coast 
—Dispute between Hindus and Mahomedans as to mode of exercise—Order 


under S. 147 against one party—Validity—Sea Coast whether part of terri- 
torial jurisdiction. 


The Hindus and Mahomedans of a certain locality owned in common the 
fishing rights in the sea-coast. Disputes arose between the two sets of owners 
due to the Hindus refusing to conform to the customary method of working 
the boats in laying and drawing the nets and insisting upon fishing on Fridays 
and Mahomedan holidays, The Joint Magistrate of the place held that the 
dispute was likely to cause a breach of the peace and passed an order under 
S. 147, Criminal Procedure Code, directing the Hindus to fish only in accord- 
ance with the long-established custom and not to fish at all on Fridays and 
Mahomedan holidays. 


Held, that the right to fish in the sea could not form the subject-matter 
of property or be enjoyed as an easement, and there being no legal right in 
dispute the Magistrate’s order under S. 147, Criminal Procedure Code, was 
unsustainable. 


Baban Mayacha v. Nagu Shravucha, (1876) I. L. R. 2 Bom. 19 and 
‘Coulson and Forbes on the Law of Waters, 5th Edition, p. 376, referred to, 


. Quaere: Whether the open sea forms part of the tegritorial jurisdiction 
of a Magistrate for purposes of S. 147, Criminal Procedure Code. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Joint Magistrate of Ramnad, dated 23rd 
March, 1934 and passed in Mis. Case No. 1 of 1934. 

K. S. Jayaram Aiyar and R. Ramasubba Aiyar for peti- 
tioners. 

V. L. Ethiraj, S. K. Ahmed Meeran and C. A. Mohamed 
Ibrahim for respondents. 

A. Narasimha Aiyar-for The Public Prosecutor (L. H. 
Bewes) on behalf of the Crown. 





* Cr. R. Case No. 438 of 1934, 22nd January, 1935, 
Cr. R. P. No. 411 of 1934. , - 
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The Court made the following 


ORDER. Curgenven, J.—This Criminal Revision Petition 
is presented against an order of the Joint Magistrate of Ramnad 
under S. 147 of the Criminal Procedure Code passed in the 
following circumstances.. There is a system of fishing, well- 
known upon this coast, whereby a long net is hung like a 
curtain in the sea, being supported by floats and kept verticał 
by weights. This net is laid parallel to and at some distance 
from the shorè, and is then pulled in by means of ropes fixed 
to the two ends. In this way a catch of fish is landed. In the 
case now under reference, the system embraced the use of 
successive nets, and further particulars of it are given in the 
learned Joint Magistrate’s order. It was worked by seven 
fishing-boats, which were originally owned by Mahomedans; 
but sometime ago Hindus acquired what is described as a 


2g share in the seven boats—in other words the shares enjoyed 


by the Mahomedans and the Hindus were in the ratio of 5 to 
3. Disputes subsequently arose between these two sets of 
owners due, it has been found, to the Hindus refusing to 
conform to the customary method of working the boats in 
laying and drawing the nets, and insisting upon fishing on 
Fridays and Mahomedan holidays. This naturally provoked 
the Mahomedans, being, it is said, in breach of the under- 
standing upon which the Hindus acquired their interest; and 
the Joint Magistrate has found that the dispute is likely to 
cause a breach of the peace. -He has accordingly passed an 
order under S. 147 of the Criminal Procedure Code, directing . 
the Hindus to fish only in accordance with the long-established 
custom of cach boat taking its turn, and not to fish at all on 
Fridays and Mahomedan holidays. 


This order has been attacked before us upon two grounds. 
It is argued in the first place that for the purposes of S. 147 
the open sea is beyond the Magistrate’s territorial jurisdiction. 
Secondly, that the Mahomedans have no legal right to restrain 
the Hindus from fishing in any manner they please. 


The first point turns upon the question whether the sea, 
regarding the alleged right-of user of which the dispute exists, 
is within the local limits of the Joint Magistrate’s Jurisdiction; 
because that is one of the conditions necessary for the applica- 


tion of the section. We have heard a very interesting argument 


upon this question, which is undoubtedly a question of great 
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diffculty. There is no authority directly in point in this 
country, and indeed very little in any reported Indian decision 
which would assist us to a right conclusion. The contention 
that the ordinary Criminal Jurisdiction of a Magistrate extends 
only to the water’s edge has been urged before us by citation 
of English law, particularly of the leading case, The Queen v. 
Keyn1. We are reluctant to leave the point undecided having 
regard to-the labour which has been expended in presenting 
it to us. But on the second point taken in this petition we 
think that no such obscurity or scope for difference of opinion 
exists, and our decision upon it will suffice for the disposal of 
the case. In these circumstances, and, as the question of 


territorial jurisdiction is not likely to arise frequently in. 


practice, we think it preferable that a pronouncement upon it 
should await an occasion when its decision is unavoidable. 

Turning then to the second point, a reference to the section 
will show that there must not only be a dispute regarding an 
alleged right of user of any land or water but that, under sub- 
S. (2), it must appear to the Magistrate that such right 
exists. ‘By ‘right’ is meant, of course, legal right, and the 
purpose of the section, there can be no doubt, is by an order 
following a summary inquiry to prohibit interference with the 
exercise of a legal right. Sub-S. (4) makes such an order 
subject to any subsequent decision of a Civil Court. Now in 
“the present case the learned Joint Magistrate, while accepting 
the evidence of the custom regulating the fishing, has 
deliberately abstained from entering into the question whether 
such a custom gives rise to any rights legally @nforceable. He 
has not put to himself the question whether the petitioners 
before him would be able, by process of law, to restrain the 
respondents from doing the things whichhe has directed them 
not to do. , 

If we were satisfied that such a right did in’ fact exist, 
such an omission would not justify us in inte#fering with an 
order which in other respects appears to be unexceptionable- 
But if the right to fish in the, sea, which every man enjoys, 
cannot be taken away from him by contract, custom, prescrip- 
tion, or otherwise, it is evident that no such ‘right’ can be 
found as will afford the Court ground for action under the 
section. Itappears to be indisputable that in general none can 





“1, (1876) 2 Ex. Dn. 63, 
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| Sethu- acquire a right, exclusive against the public or any other 
Ambam person, to fish in any particular area of the open sea, or in that 
Poor part of it, within three miles of the shore, known as territorial 


Mahammad waters. “The right of fishing in the sea being common to all 
Sammati. Subjects of the realm, a prescription for such a right annexed 
in to a tenement is bad” Ward v. Creswelll cited at p. 376 of 

gé Coulson & Forbes on Waters and Land Drainage, 5th Edn. 
Further quotations from the same case are to be found in a 
judgment by Westropp, J. in Baban Mayacha v. Nagu Shra- 
vucha2 and in particular. 

“This prescription, therefore, for a right common to all the subjects of 
the realm cafinot be supporced. A man might as well prescribe that he, and 
all whose estate he has, have a right to travel on the King’s highway as 
appurtenant to his estate.” 

It follows, we think, that as the right to fish in the sea 
cannot form the subject-matter of property, or be enjoyed 
as an easement, so no one can by contract or otherwise relin- 
quish to another his right or any part of it. If any such 
contract has been made, the Civil Court will not enforce it, 
whatever other remedies may be open to the aggrieved party to 
the contract. Accordingly in the present case we are unable 
to hold, in the terms of sub-S. (2) to S. 147, “that such right 
exists ”, i.e., a right to restrain the petitioners before us from 
fishing except in a certain manner. That being so, an essential 
condition for an order under the section fails, and the order 
cannot be maintained. It is much to be hoped that, however 
the law may stand, the parties will have the good sense to 
come to an understanding with each other, and compose this 
regrettable djspute. l 


We allow the petition and set aside the order. 
r B. V. V. Petition allowed. 


. 








1. (1741) Willes 265: 125 E.R. 1165. 
2. (1876) LL.R. 2 Bom. 19 at 48. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice PANDRANG Row. 


The Public Prosecutor .. - Appellani* 
v. 
Subramania Sastri and others .. Respondents (Accused 1 
to 20). 

Madras—Gaming Act (III of 1930), Ss. 5, 6 and 9—Irregular search 
warrant—Presumption under S. 6—If can be drawn—Common gaming house 
—Occasional playing of cards for money—If gaming. 

The presumption referred to in S. 6 of the Madras Gaming Act can only 
apply to searches conducted in pursuance of a warrant issued under S. 5 of 
the Act, and when the Magistrate issuing the warrant mentiong init that he 
is satisfied that there was a common gaming house which required to be 
searched. The remarks of the Magistrate in his judgment in the case, 
intended to supply the defects and omissions in the warrant itself, cannot 
rank as evidence. The mere fact that occasionally people play cardsina 
house, and perhaps for money, does not necessarily make it a common gaming 
house under S. 9 of the Act. f 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondents 
(Accused) by the Sub-Divisional Magistrate of Gobichetti- 
palayam in Criminal Appeal No. 1 of 1934 on his file (C. C. 
No. 401 of 1933 stationary “ Sub-Magistrate ” of Gobichetti- 
palayam). 

K. S. Jayaram Aiyar and M. Duraiswami diyi for 
respondents. 

The Court delivered the following 

JupemMent.—This is an appeal by the Public Prosecutor 
from the order of acquittal passed by thé Sub-Divisional 
Magistrate of Gobichettipalayam in a case in which 20 persons 
were charged by the Police with an offence punishable under 
S. 9 of the (Madras Gaming Act IH of 1930). The Sub- 
Magistrate convicted all the accused, and on appeal all of them 
were acquitted by the Sub-Divisional Magistrate. 

The two questions that arise in this ‘appeal are (1) 
whether the presumption referred to in S. 6 of the Gaming Act 
is available to the prosecution in this case and (2) whether 
the evidence of P. W. 2 which alone refers to the alleged 
common gaming house, was wrongly disbelieved or discredited 
by the Appellate Court. As regards the first point, the appel- 
late Magistrate has relied on the ruling in Gangadas Banerjee 
a aaa aaa a a a a o eaaa ame aana mami 

* Cr. Appeal No, 286 of 1934. 4th September, 1934, 
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v. Emperor! and my attention has not been drawn to any 
decision pointing the other way. Even apart from the decision 
relied upon by the Sub-Divisional Magistrate, I am of opinion 
that the presumption referred to in S. 6 can only apply to 
searches conducted in pursuance of a warrant issued S. 5 of 
the Act. In this particular case the warrant does not purport 
to have been issued under this section of the.Act, but on the 
contrary purports to have been issued under S. 96 of the Code 
of Criminal Pfocedure. There is moreover no mention what- 
ever in the warrant itself of the Magistrate who issued it having 
been satisfied that there was a common gaming house which 
required to be searched; in fact it is extremely doubtful whether 
his mind ever dwelt on this question when he signed the warrant. 
The fact that reference was made to S. 5 in the application for 
a warrant does not in my opinion show that the Magistrate 
actually issued the warrant under that section. His remarks 
on this point in his judgment are irrelevant; if as a matter of 
fact he had satisfied himself that he was issuing the warrant 
under S. 5 of the Act, he ought not to have tried the case 
himself but offered to give evidence as a witness in the case. 
His remarks in the judgment are not entitled to rank as 
evidence, especially in view of the fact that they attempt to 
supply the omissions or defects found in the warrant itself, 
and to vary its terms. The warrant is to be in writing and 
must contain all the matters that the law requires to be stated 
therein. Oral statements intended to vary the terms of a 
warrant requireg by law to be in writing are not admissible. . 
As regards the second point, after gomg through the 
evidence of P. W. 2 I see no reason to differ from the 
observations of the Appellate Magistrate regarding his evidence, 
namely that it is entitled prima facie to no weight and that no 
credit could be given to his uncorroborated testimony. It 
cannot in my opinion be said with any reason that the Appellate 
Magistrate was wrong in discrediting him. No doubt the trial 
Magistrate has expressed the opinion that the witness was a 
straightforward and honest man, but this isa matter of opinion 
not connected with the demeanour of the witness, and his 
evidence does not show that he is particularly honest or parti- 
‘cularly straightforward. On the other hand some portions of 
his evidence are incredible, especially his statement that every 





1. A, I.R. 1930 Cal, 365. 
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player used to pay one rupee to the gardener on every day the 
play went on in the salai or bungalow. There can be no doubt 
that once the presumption under S. 6 is found to be not avail- 
able in this case and the evidence of P. W. 2 cannot be relied 
upon, the correctness of the acquittal of the accused cannot be 
seriously questioned. Apart from the presumption and the 
evidence of P. W. 2 there is really no evidence to show that 
the bungalow in question was ever used as a common gaming 
house. The mere fact that occasionally peopde used to play 
cards there, and perhaps for money, does not necessarily make 
it a common gaming house. I therefore see no reason to 
interfere in appeal with the order of acquittal passed by the 
Sub-Divisional Magistrate. 

The appeal is accordingly dismissed under S. 423 of the 
Code of Criminal Procedure. 

K. C. eee Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE STONE AND MR. JUSTICE PAKEN- 
HAM WALSH. 
Guduru Venkataratnam and 


12 others l .. Appellants* in both (Respond- 
ents, 1, 2, 4, 5, 8, 10, 11 and 
vu 13 to 18) 
Godavarthi Nagayya and 
others .. Respondents in (Petitioners and 


Respondents 3, 6, 7, 12 afia., 


19). e 


Madras Hindu Religious Endowments Act (II of 1927), Ss.44 and 84— 
Service-holder in temple—Failure to perform services—Suit by trustees to 
recover compensation—Claim upheld by District Court—Order if appealable. 

The trustees of a temple applied to the District Court under 5, 44 of the 
Madras Hindu Religious Endowments Act alleging that the respondents held 
certain inams charged with the performance of dancing girl services in the 
temple, that they had failed to perform the services and that the applicants 
-` got them performed by others, The applicants sought an order from the 
Court to recover Compensation from the respondents. The defence was that 
the applications were not maintainable as the inams were not charged with the 
services and that as a matter of factthe respondents had rendered the ser- 
vices and had been paid separately by the trustees. The claim having been 
allowed the respondents preferred an appeal to the High Court. 

Heid, that the proceeding under the Madras Hindu Religious endowments 
Act was nota suit, that the adjudication order of the District Court was not 





* Appeals Nos. 417 and 418 of 1929, 30th October, 1934. 
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a decree, and the appeal was consequently not sustainable. 

Lakshmindra Tirta Swamiar v. The President of the Boord of Com- 
missioners, H.R. E, Madras, (1932) 1.L.R. 56 Mad, 712: 65 M.L.J. 364 and 
Rajagopala Chettiar v. The Hindu Religious Endowments Board, Madras,. 
(1933) LL.R. 57 Mad. 271: 66 M.L.J. 43 (F.B.), considered. 

Appeal against the Order of the District Court of West 
Godavari at Ellore, dated 27th October, 1928 and made in 
O. Ps. Nos. 82 and 83 of 1927 respectively. 

P. Satyanarayana Rao and V. Govindarajachari for 
appellants. e 

V. Suryanarayana for respondents. 

The Court delivered the following 


JupemMent.—These are two appeals against the orders: 
passed by the District Court, Ellore, in O. Ps. Nos. 82 and 83. 
of 1927. 

The applications related to two temples and were made 


under S. 44 of the Hindu Religious Endowments Act II of 
1927. 


The applicants claimed to be the trustees under a scheme 
of the Court and they alleged that the respondents (who are 
the appellants here) held certain inams charged with the 
performance of dancing girl services in the temples, that the 
respondents had failed to perform the services and that there- 
fore the applicants had had to get the services performed by 
others, and they sought an order of the Court under S. 44 to. 
recover the amount from the respondents (appellants). 


The defence was that the applications were not maintain- 
able as the Inams,were not charged ‘with’the service, and that 
as a matter of fact the respondents had rendered the services. 
and had been paid separately by the trustees. 

Both applications were heard together. 

O. P. No. 83 was dismissed on the ground of want of 
proper notice and O. P. No. 82 was allowed. 

The respondents appeal. The only matter in appeal im 
A. S. No. 418, which is against the order in O. P. No. 83, is 
as regards costs, so that A. S. No. 417 is the main appeal. 


A preliminary objection has been raised that the appeals 
are incompetent and reliance is placed for this position on the 
recent ruling of a Full Bench of this Court in Rajagopala 
Chettiar v. Hindu Religious Endowments Board, Madras1 while 





1, (1933) LL.R. 57 Mad. 271: 66 M.L.J. 43 (F.B.). 
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-the appellants rely to the contrary on an earlier Bench ruling 
in Lakshmindra Tirta Swamiyar v. The President, the Board 
of Commissioners, H.R.E., Madrasi. 

The question decided in Rajagopala Chettiar v. The Hindu 
Religious Endowments Board, Madras? was that no appeal lay 
from an order passed by the District Judge under S: 84 (2) of 
the Hindu Religious Endowments Act either under the Act 
itself or under the Code of Civil Procedure. 

The question decided in Lakshmindra Tirta Swamiyar v. 
The President, the Board of Commissioners, H.R.E., Madrast 
was that an appeal lay from an order of the District Court 
under S. 70 of the same Act. * 

What we have therefore to decide here is whether the 
“ratio decidendi” of the Full Bench case applied to the present 
case, in which event of course we are bound by it, or whether 
we are free to adopt the reasoning of Lakshmindra Tirta Swa- 
miyar v. The President, the Board of Commissioners, H.R.E., 
Madras, 

Taking first the Full Bench Case it begins with the discus- 
sion of whether the words of S. 84 (2) expressly make the 
order of the District Court final. Ss. 53 (4) and 76 (3) are 
contrasted with 77 (2) and 84 (2) inthis matter. It was not 
found necessary to determine the point finally, because even if 
it were accepted that the Act itself did not expressly forbid an 
appeal it was not contended that it gave it, and therefore the 
right of appeal claimed was based on the Civil Procedure Code, 
and it was from this point of view that the appeal was dealt 
with. r 

In neither S. 44 nor S. 70 is there anything said about the 
finality or otherwise of the order of the Court so that as far as 
the present case and the Bench case Lakshmindra Tirta Swa- 
miyar v. The President, the Board of Commissioners, H.R.E., 


Madrasi. are concerned the question as to whether the Act ` 


expressly forbids an appeal does not arise, arfd the arguments 
in both cases turn entirely on the applicability of the provisions 
of the Civil Procedure Code to the case. It is hardly necessary 
to premise that, to quote the words of Madhavan Nair, J., in 
the Full Bench case at p. 273 “The law is well settled that it 
cannot be assumed that there is a right of appeal in every 
matter which comes under the consideration of a judge”. 





1. (1932) LL.R. 56 Mad. 712: 65 M.L.J. 364. 
2, (1933) LL.R. 57 Mad. 271: 66 M.L.J. 43 (F.B.). 
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Such right must be given by Statute or some authority equiva- 
lent to a Statute Minakshi v. Subramanyal. 


Also, as observed by Lakshmana Rao, J., in the Full Bench 
case at p. 292: 


« The Code of Civil Procedure is notin terms made applicable to pro- 
ceedings under the Madras Hindu Religious Endowments Act and, as pointed 
out in Parasurama Aiyar v. Seshier? and Damodara Menon v. Kittappa 
Menon’ 5, 141, Civil Procedure Code, which provides that the procedure in 
regard to suits should be followed as far as it can be made applicable in all 
proceedings in any Court of Civil jurisdiction, only extends the mode of trial 
and the procedure incidental thereto. It will not give a party to a proceeding, 
not a suit, a right of appeal.” g 


Sectidn 44 with which we have to deal is certainly more 
analogous to S. 70, under which Lakshmindra Tirta Swamiyar 
v. The President, the Board of Commissioners, H.R.E., Madrass 
was decided, than to S. 84 (2) for there is nothing in the latter 
section about enforcing an order as if it were a decree of such 
Court. Nevertheless it cannot be doubted that an order under 
S. 84 (2) would have all the force of a declaratory decree and 
would be executable to the same extent. 


Section 44 so far as it is material to this case runs: 


“Where an endowment for the performance of a charity or service con- 
nected with a temple consists merely of a charge on property and there is 
failure in the due performance of the charity or service by the person respon- 
sible, the trustee of the temple may require the person in possession of the 
property on which the endowment isacharge to pay to the trustee the 
expenses incurred, or likely to be incurred in causing the charity or service to 
be performed otherwise. In default of such person making the payment as 
required by the trustees the Court shall,on the application of the trustee, 
pass an order for the recovery of the amount and such order may be 
enforced as if if were a decree of such Court”. 


Then JONGWÉE a proviso with which we are not concerned 
here. 
-Compare this with S. 70 which runs: 


“(1) The costs expenses and contributions payable under Ss, 68 dad 69 
shall be assessed ontand notified to the trustee of every math and temple in 
the prescribed manner. 

Where the contribution or a portion of the contribution has to be paid by 


a specific endowment, the same shall be assessed on and notified to the 
trustee of the specific endowment also, 





1, (1887) L.R. 14 I.A. 160: LL.R. 11 Mad, 26 (P.C.). 
` 2, (1903) ILL.R. 27 Mad. 504. 
3. (1911) LL.R. 36 Mad. 16: 21 M.L.J. 613. 
4, (1932) LL.R. 56 Mad. 712: 65 M.L.J. 364. 
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(2) Such trustee shall, within three months of his receipt of such notice 
within such further time as may be granted by the Board or Committee, pay 
out of the funds of the math or temple concerned the amount so demanded 
to the President of the Board or Committee, as the case may be. or to any 
person authorised by him; and, in default of his doing so, the Court shall, 
on the application of the President of the Board or Committee, recover the 
amount as if-a decree had been passed for the amount by the Court against 
the Religious Endowment concerned: 


Provided that the Court may for reasonable cause postpone the 
recovery of the amount or order payment thereof in instalments.” 


Now if there is any distinction between the power of the 


Court in these two sections it might well be argued that the 
Court plays a lesser role under S. 70 than under S. 44 for 
under S. 44 the Court itself makes the order which can then 
be enforced as its own decree, while under S. 70 it simply 
recovers the money on the application of the President of the 
Board or the Committee. It might therefore well be argued 
that in the one case the Court itself makes the order which it 
carries out, and in the other merely carries out the order of 
another body and that therefore the decision under S. 70 in 
Lakshmindra Tirta Swamiyar v. The President, the Board of 
Commissioners, H. R. E. Board, Madras! a fortiori applies to 
the present case under S. 44. Whether this distinction is 
correct or not it is at least clear that, if the decision in Laksh- 
mindra Tirta Swamiyar v. The President, the Board of 
Commissioners, H.R. E. Board, Madras! can be reconciled 
with the “ratio decidendi” of the Full Bench which came later, 
it would certainly apply to the present case. But when we 
compare the cases we find that it is precisely the argument 
which was accepted in justification of the decision in Laksh- 
mindra Tirta Swamiyar v. The President, the Board of 
Commissioners, H. R. E., Madras. which was carefully 
examined and rejected in the Full Bench case. To adopt the 
language of Jackson, J., at page 290 of the. Full Bench case 
“since it is conceded that the decision ig a decree in all 
respects except that it is not made ‘in a suit’, the ultimate 
point for determination is. whether such a proceeding is a suit.” 


The arguments on this point in the Full Bench case were 
as follows:—It was contended on one side that the application 
was a plaint because it complied with all the requirements of 
the plaint under O. 7, r. 1 and the proceedings a suit, and on 
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the other that it was not a plaint and the proceedings not a suit. 
To quote Jackson, J. again “the question reduces itself toa 
very narrow compass. Cana pleading be considered in law 
a plaint in spite of the fact that by the local statute it is styled 


an application ?” 


All the three Judges answered this in the negative, 
Madhavan Nair, J., who wrote the leading Judgment, and 
Lakshmana Rao, J., giving elaborate reasons, and Jackson, J., 
saying that while the point was arguable it was better “Stare 


` decisis” and to affirm the decision in Appeal No. 44 of 1931. 


Some,of the reasons given by the other two learned 
Judges may be noted. Both begin by referring to Venkata’ 
Chandrappa Nayanivaru-v. Venkatrama Reddil, as authority 
that a proceeding that does not commence with a plaint is not 
a suit, and both reject the contention that an application is a 
plaint merely because it contains all the requisites required by 
0.7, R. 1. Both point out that in defining a decree the Civil 
Procedure Code has recognised the distinction between a 
proceeding commenced by an application and one commenced 
by a plaint, and by way of illustration quote O. 33, where the 
proceedings do not become suits instituted in the ordinary 
manner till the application to sue in forma pauperis is granted, 
and they also point out that an order rejecting the application 
to sue in forma pauperis is only an order and not a decree. 


Both point out that under the Hindu Religious Endow- - 
ments Act “applications” and “suits” are treated as-distinct 
remedies for aggtieved persons. Remedy by suit is provided 
for in Ss. 55 ¢4), 57 (3), 57 (4), 63 (4); 65, 67 (5), and 73 
and remedy by application in Ss. 44, 62, 70 (2), 76(2),77 (2), 
78 and 84 (2). 

Lakshmana Rao, J., further points out “It is also apparent 
from Sch. II which describes the proceeding under S. 84, 
Cl. (2) as an application and prescribes the Court-fee as that 
leviable on a plaint under Art. 17 of the Madras Court Fees. 
Amendment Act of 1922, that the distinction between a plaint 
and an application was kept in view, and it would be against 
sound rules of construction to treat an application under 
S. 84 (2), as, or deem it, a plaint. Applications under this 
section are not really suits though they are analogous to them, 














1. (1898) LL.R. 22 Mad. 256. 
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vide Damodaran v. The Hindu Religious Endowments Board, 
Madras}. 


If we turn to Sch. II we find that the same argument 
applies to an application under S. 44. 

Both the learned Judges consider the cases quoted to 
support the argument that proceedings in which the rights of 
parties are determined may be termed a suit and distinguish 
them. 

As regards the Privy Council cases The S ecretary of State 
for India in Council v. Chelikani Rama Rao? and Ramachandra 
Rao v. Ramachandra Rao’ they point out that they were 
determined under the Procedure Code of 1882 under whicha 
decree meant “the formal expression of an adjudication upon 
any right claimed, or defence set up in a Civil Court when such 
adjudication, so far as regards the Court expressing it, decides 
the suit or appeal.” So an adjudication which decides an 
appeal would be a decree under the old Code but not under 
the new and the cases referred to were appeals from decisions 
in appeal. 


Madhavan Nair, J. finds that the decision of our own 


Court relied on The Secretary of State for India v. Narayana-. 


swamy Chettiar4 did not apply for similar reasons. 


He also points out that the decision of the Calcutta High 
Court Hurro Chunder Roy Chowdhry v. Shoorodhonee Debia 
on which Devadoss, J. relied in Mahalinga Kudumban v. 
Theetharappa Mudaliar6 was under the old Code in which there 
was no provision corresponding to S. 26 of the new Code, and 
also that the judgment in the Calcutta case itself indicates that 
that decision could be supported on narrower grounds, and 
Lakshmana Rao, J., says he is unable to agree with the view 
taken in Mahalinga Kudumban v. Theetharappa Mudaliare by 
Devadoss, J. 


So it is clear that the Full Bench have rested their deci- 
sion entirely on the fact that proceedings under the Religious 
Endowments Act, which begin with an application, 


- 1, (1929) LL.R. 53 Mad. 266, (269) : 58 M.L.J. 494 (FB). 
2, (1916) L.R. 43 LA, 192: LL.R. 39 Mad. 617: 31 M L.J. 324 (P.C:). 
3, (1922) L.R. 49 LA. 129: LL.R. 45 Mad. 320: 43 M.L.J. 78 (P.C.). 
4, (1931) LL.R: 55 Mad. 391, 5. (1868) 9 W.R. (Civ.) 402, 406 (F.B.), 
6. (1928) 56 M.L.J. 387. 
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cannot be deemed a suit and consequently the definition of 
“decree” in S. 2 (2), Civil Procedure Code will not apply to 
the adjudication order in these proceedings. 


Now if we turn to Lakshmindra Tirta Swamiyar v. The 
President, Board of Commissioners, H.R.E., Madrasi we find 
that it was exactly that point that was in question when 
deciding whether an order in execution fell under S. 47, Civil 
Procedure Code. The learned Judges say: 


_ “It would be contrary to the spirit of the provision conferring on the 
Civil Court the power to execute, to construe the word “suit” in S. 47 in its 
literal and strict sense. We must hold that the words in S. 70 of the Madras 
Hindu Religfous Endowments Act “as if a decree had been passed” attract to 
the order the whole procedure in execution and the right of appeal provided 
under S. 47 of the Code of Civil Procedure.” : 


In that case it may be noted that what was contended for 
was that, owing to want of proper notice, the order of the 
Board could not operate as a decree. The real contention 
therefore put forward on behalf of those who were maintaining 
that an appeal lay was that there was no decree at all. 


Possibly the decision in that case was correct on such basis, 
but the argument that proceedings begun by an application 
under the Hindu Religious Endowments Act can be treated as 
a suit, and for that reason the adjudication on them is a decree 
has been repelled by the Full Bench decision. There may of 
course be orders which a Court has to execute “as if they 
were decrees” though the orders themselves are not appealable 
and are not those of the Court. Such a case is mentioned in 
the Bench judgment itself where the words in S. 40 of the 
Revenue Recovery Act, 1864 which runs “as if the purchased 
lands had been decreed to the purchaser” were held in Guana 
Sambanda Pandara Sannadhi v. David Nadar? to place the 
purchaser in the position of a decree-holder and therefore 
entitled to such remedies as are open to decree-holders. 


e 
In Mathura Prasad v. Sheobalak Rams it was held that an 
order of a liquidator purporting to be passed under S. 42 (b) 
of the Co-operative Societies Act and taken to the Civil Court 
to be enforced under S. 42 (5) (a); even if wrong, had to be 
enforced by the Court which had no option but to do so. 


1. (1932) 1.L.R. 56 Mad, 712: 65 M.L J. 364. 
2. (1904) 14 M.L.J. 433. 3, (1917) LL.R, 40 All, 89, 
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We have not even here to. decide whether an order passed 
in execution is appealable for what is under appeal is the 
original order itself which it is contended was “the decree in 
suit” and if that is to be appealed against it must be under 
S. 96 of the Civil Procedure Code read with the definition of a 
decree, S. 2 (2). The Full Bench judgment is conclusive that 
the application which began the present proceedings was not a 
plaint, hence the order on it was not one passed in a suit, and 
therefore not a decree within the meaning of 6. 2 (2). The 
preliminary point must therefore be allowed and the appeals 
and Memo of objections dismissed with costs of respondents 1 
to 3 in 417 and first Respondent in 418. The respondents 4, 
7 and 8 in Appeal No. 417 will pay the costs of respondents 1- 
3 in the Memo of objections. 


B. V. V. Appeal and Memo. of objections 
` l dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. ] 


PRESENT :—Lorp THANKERTON, Sir LANCELOT SANDER- 
SON AND SIR SHADI LAL. 


Maung Sein Shwe .- Appellant® , 
v. í 
Maung Sein Gyi altas Po Sein Gyi 
and others l .. * Respondents. 


Burmese Buddhist Law—Adoption by widower—Righf of kittima adop- 
ted sons to share in the inheritance—Share of daughter’s son as an “out-of- 
time grandchild.” , i 


Under the Burmese Buddhist Law, on the death of his wife the husband 
becomes the absolute owner of the property which had been thecommon 
property of himself and his wife during his wife’s lifetime, and ‘where he 
does not re-marry, he remains the absolute owner there®f until his death, and 
is competent to adopt a kittima son or sons with a view to share in the inheri- 
tance not only of his own share of the common properties of himself and his 
wife, but also the share of his deceased wife therein. 

Where a Burmese Buddhist dies leaving two Rittima adopted sons anda 
daughter’s son, the share of the latter as an “out-of-time grandchild” is 
one-twelfth; in other words, he is entitled to one-quarter of the share which 
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would have fallen to his mother, ie, one-quarter of one-third, namely, 
one-twelfth. 


Appeal No. 95 of 1932, by special leave, from a decree at 
the High Court, Rangoon, dated the 13th June, 1929, affirming 
a decree of the District Court of Myaungmya, dated the 3rd 
April, 1928. 

Upjohn, K.C. and Pennell for appellant. 

Dunne, K.C. and Parikh for respondents. 

20th Novémber, 1934. Their Lordships’ judgment was 
delivered by 

SIR LANCELOT SANDERSON.—This is an appeal by Maung 

Sein Shwe by special leave from a decree of the High Court of 
Judicature at Rangoon, dated the 13th of June, 1929, which 
affirmed the decree of the District Court of Myaungmya, darey 
the 3rd of April, 1928. 
. The suit was brought by Maung Sein Gyi (hereinafter 
called the plaintiff) against the first defendant, Maung Htin 
Gyaw, the father of Maung Sein Shwe, who was the second 
defendant and is hereinafter called the appellant, Maung Po 
Chein, hereinafter called the third defendant, and the fourth 
and fifth defendants, who were assignees of the plaintiff and 
the third defendant of some of the property in dispute. 

At the time of the suit the appellant was a minor and was 
represented by his guardian and father Maung Htin Gyaw. 

The suit was brought by the plaintiff for the administra- 
tion of the estate of U Po Thet, a Burmese Buddhist, who 
died in the Myaungmya district on the 4th January, 1924, 
leaving a considerable fortune, and the question in this appeal 
relates to the succession to the said estate. 

The following are the material facts:—U Po Thet was 
married to Ma Kyi Nyo. They had four children: the three 
eldest children died young and without issue. The fourth, a 
daughter, born in 1894, was called Ma Saw Hla. 

In 1912, the daughter married Maung Htin Gyaw, the first 
defendant in the suit. On the Ist May, 1914, the appellant, 
son of the said daughter and the first defendant, was born. 

Five months later Ma Saw Hla died: both her parents 
were alive at the time of her death. 


In 1922, Ma Kyi Nyo the wife of U Po Thet and the 
mother of Ma Saw Hla, died. On the 31st December, 1922, 
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U Po Thet made a gift (called a shinbyu gift) to the appellant 
by a registered deed of about 511 acres of paddy land, a pucéa’ 
house and diamond and gold ornaments. 

“An issue was raised at the trial as to the execution andthe 
validity of this deed, but there is now no question as to this: 
deed except that it is alleged by the appellant that by a slip the 
pucca house was omitted’ from that part of the decree which 
related to the shinbyu gift. Reference to that matter will pe 
made later. 

On the 11th October, 1923, U Po Thet executed a deed a 
adoption which was duly registered. By this deed Ų Po Thet 
adopted the plaintiff and the third defendant as his kittima 
sons “with a view to inherit good and bad. inheritance.” 

This phrase was said to mean that the adopted sons mone 
inherit not only the assets but also the debts of U Po Thet. > 

The deed provided that:— Aa Sa 


« The two adoptees, namely Mg. Sein Gyi and Mg. Chein also- ‘undertake 
according to the duties of sons towards the parent to perform the duties’ 
important and unimportant towards, look after and feed the Kyaungtaga U. 
Po Thet when heis in sound health, to treat him with medicine and by the 
help of physician during his illness and to look after and take care of, accor- 
ding to law as the natural sons of Kyaungtaga U Po Thet, his own movable 


properties, such as diamonds, gold, rice, paddy, household furnitures, etc: 


and immoveable properties, such as paddy lands, pucca house, granary, 
garden lands, etc., with the exception of the pucca house, paddy lands and 


diamond and gold jewelleries which had been given previously to his grand- 


son Mg. Sein Shwe by a deed. Accordingly, after this deed of- adoption of. 
Mg. Sein Gyi and Mg. Chein who are the sons of his own younger brother 
Mg. Tha Dun (deceased) as kittima sons with a view to’ inherit, is crown up 
he, the adoptor Kyaungtaga U Po Thet, signs it with consent. H " 


In January, 1924, U Po Thet died. fae 


In 1924.a suit was brought by the appellant’s father in 
which he claimed to be an adopted son of U Po Thet; in this 


he failed, and it is not necessary to refer further to that suit- 
beyond stating that the District Judge disposgd of that suit! 
and the present suit, which was instituted i in January, 1925, in 


one judgment. 


‘In the present suit, viz., No. 9 of 1925, the plaintiff, oné ` 
At 


of the adopted sons, prayed for a decree: 
a “(1) Declaring that he isa kittima adopted son of the ey Po 


Thet and as such is entitled to 11/48th share in the Estate of U-Po: Thet- 


deceased, 


‘u (2) That the Estate of the said U Po Thet deceased be administered 
and under the direction of this Honourable Court. ©. ~ a 
“55 ; 
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“(3) That accounts of both moveable and immoveable properties together 
with mesne profits accruing therefrom may be taken.” 

An issue was stated at the trial as to the validity of the 
adoption deed, but no question was raised in respect thereof in 
this appeal, and the adoption must be taken as a valid adoption. 
The question remains as to what was the effect thereof. 


It appears that it was not until the end of the trial, in 
fact, during the final argument, that the point was taken on 
behalf of the appellant that he must be considered-as the son 
of the only surviving child of the first marriage, and that the 
adopted gons must be considered the children of a putative 
second marriage. 


The theory on which this allegation was based was that 
inasmuch as the adoption of the plaintiff and the third defend- 
dant was made by U Po Thet alone, after the death of his 
wife, Ma Kyi Nyo, the plaintiff and the third defendant must 
be considered as the children of a putative second marriage. It 
was therefore argued that the plaintiff and the third defendant 
must be considered as the step uncles of the appellant, whose. 
share was alleged to be two-thirds. 

The learned District Judge said that he believed the said 
theory was new to Buddhist law, and rejected the above- 
mentioned contention. He stated that there is no authority for 
the proposition that there must be a fictitious second wife pre- 
sumed to be the mother of the children adopted by a widower. 

He therefore made a decree that the plaintiff’s share in 
the estate was 1f /24ths and that the share of the third defendant 
was 11/24th8. 

The learned Judge stated that he understood it was 
admitted that if Htin Gyaw (the first defendant) did not 
prove his adoption and the plaintiff and the third defendant 
proved theirs, the share of the appellant ‘as an out-of-time 
grandchild ” would be one-twelfth. 

The learned Judge therefore, after giving certain directions 
as to the interest of the assignees, made a decree according to 
the above-mentioned judgment. 


The appellant and his father appealed to the High Court, 
which heard both appeals together. 


In dealing with the above-mentioned contention, the 
learned Judges of the High Court said that no authority in 
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support thereof had been cited and that the point was not pressed 
in argument before them. Both appeals were dismissed. 

It is against the decree made by the High Court in the 
1925 suit that the appeal to His Majesty in Council is brought. 

The only question argued was to what shares the appellant 
and the adopted sons, viz., the plaintiff and the third defendant, 
are entitled. 

The case for the appellant at the hearing,of this appeal 
was not based on the contention which was urged in the Courts 
in Burma, and the point, which was presented on behalf of the 


appellant, was taken for the first time at the hearing of the 


appeal before their Lordships. 

Stated shortly, the contention was that on the death of 
U Po Thet the appellant was entitled to the whole of Ma Kyi 
Nyo’s interest in what was called during the argument, for 
the sake of brevity, the common estate; and that as regards 
the interest of U Po Thet in such estate, the appellant was 
entitled to two-thirds thereof, or in the alternative, if he was 
entitled to no more than an equal share with the adopted sons, 
he should not be treated as an “ out-of-time grandchild.” 

The above-mentioned contention was based upon the fact 
that the adoption was made by U Po Thet after the death of 
his wife, and it was argued that he could only adopt the plaintiff 
and the third defendant ‘to inherit a share in his share of the 
common estate, that the effect of the adoption was equivalent 
to the effect of a second marriage by U Po Thet, and that on 
such adoption there vested in the appellant a fight of inherit- 
ance to the whole of Ma Kyi Nyo’s share of the common estate 
of U Po Thet and Ma Kyi Nyo. To put the point in other 
words, it was contended that the sons adopted by U Po Thet 
after his wife’s death could not have any interest in the wife’s 
share of the common estate. 

The argument was based mainly upon tlfe dhammathat 
known as Manukye, and reference was made by both sides to 
the translation thereof by Mr. D. Richardson. 

The tenth volume relates to the law of inheritance, and 
reliance was placed chiefly upon Rules 66 and 67 of that volume. 

No. 66 is as follows :— 

“A person takes a wife who dies leaving children; he takes another, she 


also dies leaving children: he takes a third, she also dies leaving children— 
the law of inheritance between these three children at the death of the-father 
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isthis: if a person have a.wife and she die.leaving children, and before the 
property is divided amongst them the father takes another wife, having borne 
him children she dies, and whilst the property is still undivided, he takes a 
third and she dies in giving birth to her first child, and the father also dies; 
the Judge having collected the property to be divided between the three 
families shall thus decide: let the children of each wife take their own ` 
mother’s separate hereditary property (Thengthee). The hereditary separate 
property of the father he has had since the time of the first wife, which has 
not been increased or added to, during the time of the other two wives, shall 
be called ‘ahtet,’ former property. It is said, when there are two families, 
that the childre:? of ‘the elder shall have two and of the younger family one 
‘share. Now when there are three families, the mothers only differing, 
because they centre all in one father, let it be divided into four shares, of 
which, let the children of the first wife have two, and the children of the 
others one “each and if there be debts, let them pay them in the same pro- 
portions. Should the property have come into his possession in the time of 
the second wife, or of the Jast, let the division be the same, of property and 
debts, Why is this?—because after the death of one wife the husband took 
another, and after her death a third, and the. law has laid it down that the 
husband is the owner of the wife’s property. Of the original property, let the 
children of the mother in whose time it was received have two shares ; this is 
said when the parents were living together at the time the property came into 
possession.” 4 


No. 67 rélates to the converse case, viz., the case of a 
woman having three successive husbands, and children by each, 
and prescribes the partition between the children on her death. 
It is not necessary to refer to the terms thereof in detail, as 
the terms of No. 66 are sufficient to illustrate the argument 
which was presented. 


It is clear, of course, that No. 66 in terms does not apply 
to the facts of the present case, because U Po Thet did not 
marry anyon: after the death of his wife, Ma Kyi Nyo. 


It was, ‘however, argued that having regard to the terms 
of the dhammathat, and especially to the provision contained 
therein, that on the death of the father the children of each 
Wife should take their mother’s separate hereditary property, 
the proper inference to be drawn was that the children of each 
marriage had on their mother’s death a vested interest in her 
estate which could be enforced on the father’s death or by 
way of partition on the father’s remarriage. 


No authority precisely covering this point was ; produced 
to their Lordships, and it therefore becomes necessary for their 
Lordships to examine the Burmese Buddhist law, for the 
purpose of ascertaining, if possible, whether there. is. any, 
ground: for the above-mentioned contentions. 
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` There is no doubt that U Po Thet, according to Burmese 
law, had a. right to adopt the plaintiff and the third deféndarit, 
even though the appellant, the son of his daughter, was alive. 
‘This was not disputed: and, further, U Po Thet had a right to 
adopt the plaintiff and the third an kan with a view to 
inheritance. © o etio ; Raed 
- The position sae ents of kittima aioe = sons. were 
stated in the judgment of the Full Court of the High Court at 
Rangoon, consisting of the Chief Justice ane four Judges i in 
Maung Po An v.:Ma Dwel as follows :— 


` “Weare satisfied. that according to the dhammathats the position of the 

keiktima child in respect of inheritance was inferior to that of ‘own children, 
but in view of the judicial decisions which for many years have ‘recognised 
the right of the keiktima child to share equally with the-own children we are 
of the opinion that that right should not now be questioned, ae 


The learned Judges then, proceeded . with’ the question 
whether a keiktima child could be “auratha.”.. ~ 5 


In view of this. judgment and the saih Bani 
referred to therein, their Lordshipsare of opinion.that it must 
now be taken ihat apait from the. question relating to any 
rights of an eldest child, the kittima adopted sons are entitled 
to share equally with the natural sons of the adopter. . 


The question therefore arises, and in their Lordships’ 
opinion it is the crucial question, what was the property with 
respect to which U Po. Thet was entitled to adopt the plaintiff 
and the third defendant as kittima sons, f.e., sons with a view 
to inheritance. i 

It could only be to the property of which he was the owner. 
After his wife’s death he was the sole owner of the property 
which he had brought, on his marriage, to the common estate, 
and he was entitled to adopt the plaintiff and the third 
defendant to succeed him to that property in such shares as the 
Burmese law permits. ‘The question then is, was U Po Thet 
entitled to adopt the two abovementioned pefsons. as his sons 
with a view to their inheriting or sharing in the inheritance 
of his late wife’s share of the common estate. 

_ In their Lordships’ opinion, the answer to that question 
must depend upon what was U Po Thet’s right upon the death 
of his wife in respect of her share of the common estate. On 
behalf of the respondents for whom Mr. Dunne appeared, biz., 


<i. (1926) LL. R. 4 Rang. 184 at 200.. i 
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the 4th, 5th, 6th and 8th respondents, it was contended that 
U Po Thet on his wife’s death, became absolute owner of her 
share in the common estate, inasmuch as there was no eldest 
son or daughter entitled to any.specified property, and remained 
such owner inasmuch as he did not marry again. 

On the other hand it was contended on behalf of the 
appellant that on his wife’s death U Po Thet did not become 
absolute owner of her estate, that the rights given to children 
by the abovementioned damathats could only rest upon some 
specific right in the nature of property.in the mother’s estate, 
and that therefore U Po Thet on his wife’s death had only a 
limited interest in her estate. 

It was admitted that U Po Thet was entitled to take 
possession of such property and to remain in possession thereof 
until his death or re-marriage, and that he could dispose of it 
during his lifetime, but not by will. 

It appears, however, that by Burmese law when after the 


‘death of one parent the surviving parent remarries, the children 


of the first marriage are entitled to claim partition, unless there 
has been a previous partition between them and the surviving 
parent, that such right has been regarded as vesting on the re- 
marriage, and that the estate, subject to such partition, is the 
estate held by the surviving parent at the time of the remar- 
riage. See Ma Shwe Yu v. Ma Kin Nyum. 


This is relied on by the appellant in support of his con- 
tention. On the other hand, the fact. that the surviving 
husband has a right to enter into possession of the deceased 
wife’s share df the common estate and to dispose of it as he 
likes during his life, seems to be consistent only with his 
being the absolute owner. 


In this state of things it is satisfactory to find that there 
is authority upon this particular point. 
In 1915 it was held by the Full Bench in Ma Sein Ton v. 
Ma Son? that 
“Subject to any claim by the eldest son to certain specified property and 
to a quarter share of the joint property, and to any claim by the eldest dau- 
ghter to certain specified property, a Burmese Buddhist widow has an 


absolute right of disposal over the whole of the joint property of herself and 
her late husband as against the children of their marriage”. 





1, (1929) LL.R. 7 Rang. 240, 2, (1915) 8L.B.R, 501, 
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That was the case of the wife surviving her husband, but 
on reference to the judgments it appears that the learned judges 
were of opinion that the same rule would apply to the case of 
the husband surviving his wife. 


As for instance at p. 516, Parlett, J., is reported to have 
said as follows :-— 


“I think therefore that the following rules may be deduced. On the death 
of one parent the surviving parent inherits all their joint property; if how- 
ever the eldest son or daughter is grown up he or she iseentitled to certain 
specified property of the deceased parent and in the case of the eldest son to 
a one-fourth share of the bulk of the estate; unless the surviving parent 
remarries none of the other children are entitled to claim anything until that 
parent's death; nor do the texts indicate that such children havé@ an interest 
in the property, though their right to partition is postponed till the death of 
the surviving parent; such a principle would I think be foreign to Burmese 
Buddhist Law and on the contrary many of the texts make it clear that the 
children cannot protest if the property is exhausted before the right to claim 
partition accrues”. 


In Ma Thaung v. Ma Than1it was held that :— 


“Under Burmese Buddhist law, where, after the death of the wife, the 
husband partitions the property with their children, and marries again, taking 
his share with him, on his death the children by the former marriage cannot 
claim to inherit”, 


The question in that case was the true construction of a 


certain document, and it was held that it was a partition made 
by the father with his children after his first wife’s death. 


Mr. Ameer Ali in delivering the judgment of the Board is 
reported to have said at pages 7 and 8 as follows :— 


“U Nyein was about to contract a second marriage. Under the Burmese 
law whatever he possessed at the time of contracting thg relationship which 
he contemplated would.become on the marriage the common property of his 
wife and himself, Nothing was more natural than that, itfuenced by the 
effect of such an eventuality on the position of his children by Ma Gale, he 
should, in order to provide for them during his lifetime, whilst he was 
absolute owner of the properties he possessed, decide upon a partition which 
would secure a definite share in his or her own right to each child, He accor- 
dingly, with the agreement and consent of his sons and daughters, entered 
iuto the arrangement embodied in Exhibit L, None of them was entitled to 
any share in his lifetime”. ` 


There seems to be no doubt on the facts of that case that 
“the properties he possessed” referred to in the cited passage 
included the common properties of U Nyein and his first wife 
Ma Gale, and their Lordships seem to have assumed that after 
the death of Ma Gale, the surviving husband, U Nyein, became 


the absolute owner of such property and remained the absolute 
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owner until his second marriage, and that it was whilst he was 
such absolute owner and before he contracted the second, 
marriage that he entered into the arrangement with his pre 
by the first marriage. 


a Theré are other decisiotis in Burma to which ‘their Lord- 
ships’ attention was directed. It is not necessary to refer to 
them beyond saying that they point to the same conclusion. 
In their Lordships’ opinion these decisions show that the 
contention of the respondents is correct, and that on the death 
of his wife U Po Thet became the absolute owner of the pro- 
perty which had been the common property of U Po Thet and 
his wife during his wife’s lifetime, and as he did not make a 


second marriage, he remained the absolute owner one his 
death. 


That being so, U Po Thet was entitled to adopt the KAN 
tiff and the third defendant with a view to share in the 
inheritance not only of his own share of the common properties 
of himself and his wife, but ay the Gan of his deceased’ 
wife therein. 


_. Their Lordships therefore agree with the onion of the 
High Court as to the adopted sons’ right to share in the inhe- 
ritance, and that the adopted sons would share equally with the: 
appellant subject to the question whether the pete must be 
treated as “an out-of-time grandchild”. .. ae 

The only dhammathat, to which their Lordships’ attention 
has been drawn, as affecting this question, is Manukye X. AS. 
The last paragraph thereof runs as follows :— 


«In the case of the death of the younger children oċcurring before the 
parents the law for partition of the inheritance between thtir children and 
the (co heirs) relations of their parents in this :. The children of the deceased. 
have one-fourth of the share which would have come to their parents”, 


-oi was argued for the appellant that the rule should. only 
be applied when the question relates to relations of the whole 
blood, and not in sucha case as this, where two of the parties 
claiming to share in the inheritance are adopted sons. 


D 


. Apart from the fact that this does not seem to have been. 
relied on. in the Courts‘in Burma, their Lordships, having re- 
gard to the above-mentioned decision in’ Maung Po An v. Ma 
Dwel as to the position of kittima adopted sons, can see no 





1. (1926) LL.R, 4 Rang: 184. 
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reason why the above-mentioned rule should not apply to`this ~ P.C. 
case. Upon adoption, the plaintif and the third defendant Maung ` 
became sons of U Po Thet, and the appellant is a son of U Sa 
Po Thet’s daughter, and is therefore entitled to one-quarter of - v. 
the share which would have fallen to his mother, i.e., one- ` Meine 
quarter of one-third, which is one-twelfth, or two twenty- Gyi. 
fourths, and that is the share which has been awarded to him. s Sir f 
è ancelo 


It only remains to refer to the allegation made on behalf Sanderson. 
of the appellant that the decree made by the Dfstrict Judge in 
Suit 9 of 1925, dated the 3rd April, 1928, didnot award tohim 
the pucca house included in the shinbyu gift to the appellant. 

The learned counsel for the respondents was not able to 
make any admission with respect to this matter in the absence 
of any instructions thereon. ` 

Their Lordships therefore are of opinion that this case 
should be rethitted to the High Court, but solely in order that 
such steps, as may be necessary, should be taken to ascertain 
whether there has been a slip in the decrée, as alleged, and if 
so, in order that the necessary amendment of the decree may 
be made. fe 
Their Lordships, for the above reasons, are of opinion 
that the appeal should be dismissed with costs, with a direction 
to the High Court as hereinbefore. indicated, and they-will 
humbly advise His Majesty accordingly. The costs will include 
those reserved by the two Orders in Council of the 27th October, 
1930, which must be paid by the appellant. | 

Solicitors for appellant: Holmes Son & Poit. 


Solicitor for respondents: J. E. Lambert. . ` 
K.J. R. Appeal dismissed. 


IN THE HIGH.COURT OF JUDICATURE AT MADRAS, 
PRESENT :— MR. JUSTICE VENKATASURBA Rao, 
Sri Perla Annapurnammagaru | 
and another _ ++ Petitioners* (Defendants) 
a. i ; 
‘The Rajah of Vizianagaram . Respondent (Plaintif). 


Revision—High Court, whether can exercise revisional ‘jurisdiction over _Annapur- 





an order of Collector in exercise of his own revisional -bowers—A party eget 
cannot both approbate and reprobate, | The 
= Rajah of 
* C. R. P. No. 1581 of 1933. i 3 ~ 17th December, 1934, Vizia- 


56 . nagaram, 


Annapur- 
nammagaru 
v. 

The 
Rajah of 
Vizia- 

nagaram; 
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The High Court’s power extends to revising the order of the Collector 
made by him in the exercise of his own revisional powers. ` 


Paramaswami Aiyangar v. Alamelu Natcliar Ammal, (1918) I.L.R. 42 
Mad. 76:35 M.L.J. 632 and Ramasami Goundan v. Kali Goundan, (1918) 
LL.R. 42 Mad. 310: 36 M.L.J. 571, followed. : 


In view of the dissent expressed by several Judges in the later Full Bench: 
in Rajah of Mandasav. Jagannayakulu, (1931) 63 M.L.J. 450 at 452 regarding 
the opinion of the majority in the Full Bench in Reghunadha Patro v. Govinda 
Patro, (1928) 55 M.L.J. 798 (F.B.) on the question of the jurisdiction of the 
High Court in revision, 


Held, that siffke the decision in Raghunada Patro v. Govinda Patro, 
(1928) 55 M.L.J. 798 dealt with the orders of the Board of Revenue and not 
of the Collector, its application could not be carried beyond what had been. 
actually decided by it. 


Where a certain village was claimed bya Zamindar to be not an ‘estate’, 
he could not afterwards turn round and say that the land was an estate and 
on the strength of the assertion invoke the special jurisdiction of the Revenue 
Courts, 


Ambu Nair v. Kelu Nair, (1933) L.R. 60 I.A. 266: I.L.R, 56 Mad. 737 : 65 
M.L,J. 103 (P.C.) and Ram Khelawan Singh v. Maharajah of Benares, A.IR, 
1930 All, 15, followed. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court against 
the proceedings of the Court of the District Collector of 
Vizagapatam in D. Dis. No. 2710 of 1933 A-2, dated 31st 
September, 1933 (Summary Suit No. 687 of 1932, Sub-Collec- 
tor’s Court, Vizianagaram). 


P. Somasundaram for petitioners. 

S. Venkatesa Aiyangar for respondent. 

The Court delivered the following 

JunGMENT.—The learned Sub-Collector, holding that the 
Court had no jurisdiction, returned the plaint for presentation 
to the proper Court. On a revision petition having been filed 
before the Collector, he reversed the order of the first Court 
and remanded the suit for disposal. The question is, whether 
the High Court’s power extends to revising the order of the 
Collector, made by him in the exercise of his own revisional 
powers. This question must be answered in the affirmative on 
the authority of Paramaswamy Atyangar v. Alamelu Natchiar 
Ammall and Ramasami Goundan v. Kali Goundan®? Mr. 
Venkatesa Aiyangar relies upon the decision of the majority of 


——— aana aa aaa aman, 


1, (1918) I.L.R. 42 Mad. 76: 35 M.L.J. 632, 
2, (1918) I.L.R. 42 Mad. 310: 36 M.L,J. 571. 
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the Judges in Raghunadha Patro v. Govinda Patrolbut that case 
dealt with the orders of the Board of Revenue and not of the 
Collector and having regard to the dissent expressed from it 
by several Judges in the later Full Bench case Rajah of 
Mandasa v. Jagannayakulu2 as also by the referring Judges 
there, I am not prepared to extend its application beyond 
what has been actually decided by it. The preliminary objec- 
tion therefore fails. 


. . . . 2 

Now dealing with the merits, the principle thata party 
cannot both approbate and reprobate, clearly applies. The 
plaintiff (the Rajah of Vizianagaram) alleged in the previous 
suit (O.S. No. 223 of 1923 on the file of the District Munsif’s 
Court at Vizianagaram) that the village in question was not 
an estate and obtained a decision in his favour on that point. 
The defendants there denied his allegation and -expressly 
pleaded that the village was an estate and a specific issue was 
raised upon the point. The plea was, “The land sued for 
being an “Estate” within the meaning of Madras Act I of 
1908, the Court has no jurisdiction to try this suit”, and the 
issue framed ran thus: 

« Whether this Court has no jurisdiction to try the suit”? After an 
elaborate discussion of the question, the District Munsif found, agreeing 
with the plaintiff, that the land was not an estate, and that the Court had 
jurisdiction. The defendants further pleaded that independent of the Estates 
Land Act, they were entitled to occupancy rights. Even this contention was 
negatived and a decree was passed, ejecting the defendants from the holding. 


An appeal was taken to the District Court and the learned Judge upheld the 
finding of the District Munsif that the village was not an estate; he observed, 


“The validity of the lower Court’s first finding, that Vantithadi Agraharam is 


not an estate, cannot be shaken.” . 


But on the second question differing from the District 
Munsif he found that the defendants acquired occupancy rights 
and on that finding, dismissed the plaintiffs action. I am 
quite clear that apart from any question of res judicata the 
plaintiff cannot now turn round and say that the land is an 
estate and on the strength of that assertion, invoke the special 
jurisdiction of the Revenue Courts. To use the words in 
Smith v. Baker’ quoted by the Judicial Committee in Ambu 
Nair v. Kelu Nari he cannot at the same time blow hot and 








1, (1928) 55 M.L.J. 798 (F.B.). 2, (1931) 63 M.L.J. 450 (FB). 
3, (1873) L.R. 8 C.P. 350 at 357, 
4, (1933) L.R. 60 LA, 266: LL.R. 56 Mad. 737: 65 M.L.J. 103 (P. C.). 
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cold. See also Ram Kelan S ingh v. M G of 
Benaresi, 

The Civil Revision Petition is allowed; ite: lower Court's 
order is set aside and that of the Sub-Collector is restored with 
costs, throughout. The plaint will be returned for presenta- 
tion to the proper Court. ; ; 

K. C. Ja Petition allowed. 

[FULL BENCH]. 
IN THE HIGÅ COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Sir Horace OWEN Compton, BEASLEY, Kt., 
Chief Justice, Mr. Justice RAMESAM AND MR. Justice KING. 


Thavvala Veeraswami .. Petitioner* (Plaintiff-Decree- 
holder) 
v. 
Pulim Ramanna and others .. Respondents (Defendants— 


_Judgment-debtors and Surety). 


Surety—Liability under security bond—Dismissal of suit for default 
and restoration—Prior security bond if revived—Bond having reference to 
ultimate issue in suit—-Efect. 

The petitioner filed a suit on a promissory note and obtained an attach- 
ment before judgment of some money that lay to the credit of the first res- 
pondent, The fourth respondent thereupon gave security and the attachment 
of the money was raised. The security bond provided as follows :—“If the 
suit is to be decreed in favour of the plaintiff in accordance with the plaint he 
can recover the decree amount personally and from my properties and if the 
suit is to be dismissed the security bond should get cancelled. On this condi- 
tion the bond is executed”. Subsequently the suit was dismissed for default 
but was afterwards restored to the file and a decree in favour of the petitioner 
was passed. The petitioner applied to execute the decree against the surety 
but the latter contended that on dismissal of the suit the security bond given 
by him became cancelled. ae 

Held, that the security bond had reference to the ultimate issue of the 
suit in the trial court, that it was restored with the restoration of the suit, and 
the execution application was maintainable against the surety. 

Namagiri Ammal v. Muthu Velappa > Goundan, 56 M.L.J. 70, Saranatha 
Aiyangar v. Muthiah Mooppanar, 65 M.L.J. 844, and Jia Bai v, Joharmull, 
A.LR. 1932 Cal, 858əreferred to. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the District Munsif 
of Rajamundry, dated Ist November, 1930 and made in E. P. 
No. 635 of 1930, in S.C.S. No. 463 of 1929. | ` 


eaaa 


1. -A.LR. 1930 All, 15, 
*C.R.P. No. 746 of 1931. 18th December, 1934, 
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Ch. Raghava Rao and S. Rajaraman for petitioner. 
T. Satyanarayana for respondents. 
The Court delivered the following © 


Jupement. The Chief Justice.—This Civil - Revision 


Petition arises out of execution proceedings. The petitioner 


in those proceedings was the transferee of a promissory note. 


executed by the first and second respondents in favour of the 
third respondent. The petitioner filed a suit om the promissory 
note and obtained a decree and had obtained before judgment 
an attachment of some money that lay in the Rajamundry Sub- 
Court to the credit of the first respondent. The fotfrth respon- 
dent gave security and thereupon the attachment of the money 


wasraised. Subsequently the suit was dismissed for default- 


but was afterwards -restored to the file and a decree in favour 
of the petitioner was passed. The petitioner applied to execute 
the decree against his surety but thelatter contended that on 


the dismissal of the suit the security bond given by him became- 


cancelled in accordance with the provisions of the security 
bond and also the law. ‘The District Munsif upheld this con- 
tention relying upon the Full Bench decision of this High 
Court in Balaraju Chettiar v. Masilamoni Pillai! which decides 
that upon the dismissal of a suit the attachment before judg- 


ment ceases under O. XXXVIII, R. 9 of the Civil Procedure. 
Code even though the Court did not pass an order withdrawing | 


it. It must be observed, however, that in that case the Full 
Bench dealt only with the case where the suit had been 
dismissed and on appeal was decreed and did not deal with a 


case like the present one where after dismissal for default the- 
suit was restored to the file and eventually decreed in the trial. 
court; and any observations of the Full Bench upon the latter. 


point are merely Obiter; and in fact the Full Bench did not 
express a decided opinion upon this point although it is con- 
tended that certain observations of Pakenham Walsh, J. appear 
to express a view contrary to the contention of the decree- 
holder here and in the Court below. What Pakenham Walsh, 
J. stated: was as follows on page 684: 


“As regards the argument that in the case of a suit dismissed for default 
and restored in the course of the same day it would work hardship to hold 
that the attachment beforejudgment ceased to have force, it is difficut to see 
how that can bea hardship which the law commands. There is much: that 





1. (1929) LL.R. 53. Mad, 334: 58 M.L.J. 675 (F.B.). 
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might be said on the other side as to the consequences of holding that an 


. attachment continues in force after a suit is dismissed. As was pointed out 


by Mahmood, J. in Ram Chand v. Pitam Mal, such an attachment will sub- 
sist for ever whether there is or not an appeal until it is expressly withdrawn. 
As stated above the reference before us does not deal witha suit dismissed 
for default and restored to file but with one where the decree dismissing the 
suit is reversed on appeal. To say that on a suit being decreed in appeal all 
the interlocutory orders passed in the course of the suit are at once revived 
appears to be going too far and might lead to serious difficulties.” 


Here the point to be considered is whether the restoration 
of the suit to tħe file makes the security bond still available to 
the decree-holder. In Namagiri Ammal v. Muthuvelappa 
Goundan2, Phillips, J., was of the view that when an order 
dismissing a suit for default is set aside on an application made 
for the purpose, the suit remains as it was on the day that it 
was dismissed and all proceedings taken up to that date must 
be deemed to be in force when the dismissal is set aside and 
all interlocutory orders will be revived on the setting aside of 
the dismissal and that similarly an order of attachment of 
property will also be revived. But the Bench in that case, 
Phillips and Devadoss, JJ., held that, where a suit is dismissed 
in the lower Court and the dismissal is set aside in appeal, the 
attachment before judgment will be deemed to have continued 
throughout. This view was of course negatived in Balaraju 
Chettiar v. Masilamoni Pillai8. Ina later case, namely, Saranatha 
Aiyangar v, Muthiah M ooppanar4 our learned brother Ramesam, 
J., sitting alone held that, in the case of a suit dismissed for 
default and soon afterwards restored to file, in the absence of 
anything expressly appearing against the view, that interlocutory 
applications were restored, the suit and all incidental matters 
were restored to file. In that case our learned brother correctly 
takes the view that Balaraju Chettiar v. Masilamoni Pillais 
upon which the District Munsif relied does not govern the 
present case and that the question is not whether the ancillary 
orders fall with the suit when it is dismissed but whether when 
the suit is restored they are also restored. I entirely agree 
with our learned brother’s view upon this question. It does 
not seem to me reasonable that the plaintiff in a suit who has 
got an attachment before judgment should have again, after 
the restoration of the suit after its dismissal for default, to 





1, (1888) LL.R. 10 All. 506, 2. (1928) 56 M. L. J. 70, 
3. (1929) I. L. R. 53 Mad. 334: 58 M. L. J. 675 (F. BJ). 
4, (1933) 65 M. L, J. 844. 
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apply to the Court for a fresh attachment and that having 
done so the defendant should have to apply to raise the attach- 
ment by producing a surety ‘or sureties. The common-sense 
view of the matter is that all ancillary orders should be restored 
on the suit’s restoration without any further orders. Upon 
this question there is direct authority of the Calcutta High 
Court in Jia Bat v. Joharmulli. It may possibly be contended 
that the decision was based on the wording of the bond because 
Rankin, C. J., says on page 860: ° 

“The suggestion was that because the suit had at one time been dismissed 
for default and was then restored, the bond was of no effect. The learned 


Judge has very properly held that the bond has reference to the ultimate 
issue of the suit.” 


But the bond in that case was of the usual kind as it 
‘created an obligation on the part of the surety to satisfy the 
claim under the decree that might be passed in the suit and 
stated that if it should be dismissed the obligation was to be 
void. I can find no difference between the wording of the 
‘bond here and the bond in that case. Looking at the bond in 
the present case it is obvious that it has reference to the 
ultimate issue of the suit in the trial Court. It reads as follows: 

“Tf the suit is to be decreed in favour of the plaintiff in accordance 
“with the plaint he can recover the decree amount from me personally and 
from my properties and if the suit is to be dismissed the security bond should 
get cancelled. On this condition this bond is executed.” 

Nevertheless it was contended before us that the latter 
condition shows that it was intended that when the suit was 
‘dismissed for any cause, even for default the security bond 
was to be cancelled. This contention completely ignores the 
earlier part of the clause which makes the meaning perfectly 
clear. In my opinion, therefore, the District Munsif was wrong 
in thinking that the Full Bench decision in Balaraju Chettiar 
v. Masilamoni Pillai2, governs this case. It does not and I am 
quite satisfied that the security bond in such a case is restored 
with the restoration of the suit. The order of the District 
Munsif dismissing the petition before him must therefore be 
set aside and the petition restored to file for disposal accor- 
ding to law. The Civil Revision Petition is allowed with costs 
here and in the lower Court. 

Ramesam, J.—I agree. < 

King, J.—I agree. 


B. V.-V. Petition allowed. 





A. I. R. 1932 Cal, 858 
2. (1929) IL L. 59 53 Mad. 334: S8 M L. J. 675 (F.B). 
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PRIVY COUNCIL. l 
[On appeal from the High Court of Judicature at Allahabad. } 


PRESENT :—LoRD TOMLIN, Lorp RUSSELL. oF KILLOWEN 
AND SIR LANCELOT SANDERSON. 


Rawat Mangal Singh and others ge oat: Pees 
v. . < 
Musammat Sidhan Kunwar and others .. Respondents. 


Custom—Exclusion of women—Concurrent finding of fact—Interference 
by Privy Council—Bnpartibility by custom, not established. > 


Held, on the evidence, that the estate in question was not impartible by 
custom. 


The question whether by custom women are excluded from inheritance is. 
one of fact, and the Privy Council will not interfere with the concurrent 
finding of the Courts in India negativing such custom. i 


Appeal No. 43 of 1932 from a decree of the High Court, 
Allahabad, dated the 7th May, 1930, affirming a decree of the 
Subordinate Judge of Cawnpore, ‘dated the 29th March, 1927.. 


The appellant No. 1 claimed that as the nearest and eldest 
male reversioner of one Rawat Sheodarshan Singh, who died’ 
sonless on the 24th October, 1895, leaving him surviving a widow 
and three daughters, he was entitled to succeed to the estate on the 
death of the widow, and that by custom daughters and their 
descendants were excluded from inheritance. The Courts in India. 
held that the appellant had not discharged the burden of proving. 
the custom, and dismissed the suit. The High Court further held, 
(differing in this respect from the trial Judge) that the estate in. 
question was not an impartible estate. Against the said decree of 
the High Court, the present appeal was preferred to His Majesty 
in Council. ° 


De Gruythe¢, K.C.and Hyam for Appellant-~-Submitted that: 
the custom pleaded, excluding daughters and their line, had been. 
established, Further, the trial Judge was right in holding that the 
last Rawat held the estate as an impartible property. 

Reference was made during the arguments to Rana Mahatab 
Singh v. Badan Singh, Ram Nundun Singh v. Maharani Janki 
Koer2, Martand Rao v. Malhar Raos and Collector of Gorakhpur 
v. Ram Sundar Malt, 





* P, C. Appeal No. 43 of 1932, R 24th January, 1935. 
Allahabad Appeal No. 19 of 1930. 
J, (1921) L. R. 48 LA. 446: LL.R. ‘48 Cal. 997 (PC). 
2. (1902) L.R.29 LA, 178: LL.R. 29 Cal. 828 (P.C.). 
3. (1927y L. R. 551, A. 45: I.L.R. 55 Cal. 403: 54 M.L.J. 397 (P. C.): 
4, (1934) 38 Cal. W.N, 1101; 67 M.L.J. 274 (P.C.). 
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Dunne, K.C. Wallach and Majid for- respondents were not. 
called on to argue. 

24th January, 1935. Their Lordships judgment was 
delivered by 

Loro Tomiin.—Their Lordships do not desire to hear 
Counsel for the respondents. 

This is an appeal from a decree of the High Court of 


Allahabad, dated the 7th May, 1930. That decree affirmed the 
decree of the Subordinate Judge of Cawnpore, “dated the 29th 


March, 1927. By the decree of the Subordinate Judge the 
suit was dismissed. The nature of the suit is this: The. 
original plaintiff, the first of the present appellants, and two 
persons who are appellants here with him, and are the purcha- 
sers or assignees of his interests, claimed against the respond- 
ents an estate.called the Aunha estate which is not actually in 

Oudh, but. near its borders. The respondents are three ladies 
and a minor who represent the limited interest and reversion- 
er’s interest in the estate on that view of the title which the 
appellants are disputing. The point is this: It is alleged by the 
appellants that the estate is impartible, and that by custom 
women are excluded from the inheritance. Upon that basis 
the first appellant claims to be entitled to the property. The 
respondents, on the other hand, say that the estate is not 
impartible, and that there is no custom by which women are 
excluded, and upon that basis they are entitled to the posses- 
sion of the estate, they being in fact in possession. 

_ The matter has been dealt with by the Courts in India in 
this way: The plaintiffs said, first of all, that the estate was a 
gaddi or raj and, therefore, by its nature was impartible. Both 
these Courts have held that the estate was not a gaddi or raj. 
So far as that is concerned, therefore, there are concurrent 
findings, and that is not a matter which the appellants can 
pursue here. . 


It was next said that it was impartible by. custom. On. 


that point there has been a difference of opinion between the 
Subordinate Judge and the High Court, the Subordinate Judge 
holding that it was impartible by custom, and the High Court 
holding that it was not. 


Thirdly, the question was, even if it was savati: by 


custom, whether women were excluded by custom; On that; 


point both Courts below have held that there is no evidence of 
57 
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a custom to exclude women, so that there is really a concurrent 
finding on this point, and it is a little difficult to see upon what 
basis the appellants here are able to suggest that their Lord- 
ships ought to reconsider the matter when the Courts in India 
have concurred on what is a question of fact. 


Now the matter may be stated quite shortly. So-far as 
impartibility by custom is concerned the Subordinate Judge 
has relied, first of all, on a book written by a vakil, in 1875. 
That book obviously was not evidence, and even if it was 
evidence, in the view of the High Court, it told against the 
appellants because it contained a reference to a sanad, which 
was in the respondents’ favour. 


The only other thing that the learned Judge relied upon 
was an extract from what has been called the “Book of Settle- 
ment,” relating to the history of an estate, of which the Aunha 
estate now consisting of six villages is all that remains. This 
book was dated 1874, and the relevant extract from it which is 
printed at pages 288 and 289 of the record, shows a list of 
the owners of the estate, and in every case shows a single 
owner. If, however, it is to be understood as indicating that 
the estate was impartible, it is wholly inconsistent with a 
number of documents which have been executed from time to 
time by persons interested in the estate and by certain entries 
in the mutation register. 


Now the facts with regard to the pedigree so far as they 
are material are these, that the estate at one time prior, at any 
rate, to 1848, was owned by Gaj Singh; he had two sons, Achal 
and Sarnet.* In 1848 Sarnet appears to have been dead. 
Sarnet had four sons, the eldest of whom was Rawat Sheoraj, 
the second son was adopted out of the family, and two. other 
sons both died without issue. In 1848, a sale deed was exe- 
cuted by Achal—that is one of the sons of Gaj Singh—and by 
Sheoraj—that is’a grandson of Gaj Singh and son of Sarnet 
—by which they purported to sell part of the property treating 
themselves as joint owners. There are documents in 1854 and 
1857 signed by these two people indicating that they were 
treating themselves as joint owners. Inthe mutation register 
of 1862, Achal and Sheoraj appear as each entitled to an eight 
annas share in the property. In 1868, Achal died childless, 
and there is in evidence a mutation notice given in May, 1866, 
in respect of one of the six villages, as the result of which on 
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the Ist August, 1868, Sheoraj was entered as the sole owner. 
It is not disputed that the same course was followed with 
regard to the other five villages. 

The High Court have said, and their Lordships agree 
with them, that in the face of those entries and those transac- 
tions, it is impossible to reach the conclusion upon the entry 
in the Book of Settlement of 1874 that the estate was imparti- 
ble. The conduct of the parties as indicated in the entries in 
question is only consistent with the estate having been partible. 


The only point that is made against that view of the matter 
really is the suggestion that perhaps some other sons of Sarnet 
besides Sheoraj may have been alive, and that they ought, if 
it was a partible estate, to have shared with Sheoraj in respect 
of Sarnet’s share. There is, however, no satisfactory evidence 
that they were alive. There isa reference to a bond in 1869 
in which the name ‘of one son is: mentioned, but there is no 
evidence that the person there named was identical with the 
sonin question. The High Court took the view with which 
their Lordships see no reason to differ, that the evidence was 
not adequate to establish that any of the brothers were alive 
at any material date so as to render the recorded dealings with 
the property inconsistent with it being a partible estate. 


Now the other point in connection with this matter is the 
wajib-ul-arzes, extracts from which are printed in the record. 


They are relied upon by the appellants, because there is in them: 


an entry on the occasion of the settlement in 1874 to the effect 
that Sheoraj was in sole possession, and also other entries 
as follows, namely, in the chapter relating to the rights 
of co-sharers, inter se based on custom or special contract, 
under paragraph 1 “Of distribution of profits” the entry 
“A single person is (the owner), and under paragraph 2 
“Of the appointment of lambardar,” the entry “A single 
person is (the owner).” It is suggested tat these entries 
should be read as meaning that the estate is impartible, and not 
merely as being a statement of what was the fact, namely, that 
at that date a single person was the owner. Then another 
passage in the same document, in the same chapter, under 
paragraph 5, “Particular caste and particular customs regard- 
ing adoption, remarriage or inheritance” is: “No particular 
custom is in vogue.” -The. appellants say-that there is no 
entry under paragraph 5 that the estate is impartible, because 
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the effect of the entries under paragraphs land 2 is that the 
estate is impartible- Of course, if the appellants are wrong, 
as their Lordships think they are, in so reading paragraphs 1 
and 2, then paragraph 5 is against them in regard to impartibi- 
lity. It is certainly against them in any case in regard to the 
exclusion of women, because the exclusion of women: must 
rest upon a particular custom, and ‘it is incredible that, whether 
the estate was partible or impartible, the entry under paragraph 
5 could have béen “No particular ‘custom is in vogue,” if there 
was custom to exclude women. a 

For these reasons, their Lordships are of the opinion that 
the High Court was right in all respects, and that the appeal 
must fail, and their Lordships will humbly advise His Majesty 
accordingly. The appellants must pay the costs of the appeal 
to the respondents who have appeared.at their Lordships’ bar. 

Solicitors for appellants: Barrow Rogers and Nevill. 

Solicitors for respondents : H. S. L. Polak & Co. 

K. J. R. l — Appeal dismissed. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras.] ` 

PRESENT :—Lorp BLANESBURGH, LORD THANKERTON AND 
SIR LANCELOT SANDERSON. 
S. T. Nagappa Chettiar alias Chokkalinga 


Chettiar .. Appellant* 
v. Bs 
Brahadambal Ammani Rajayee Sahiba 

and another .. Respondents. 


. . 

Hindu Law—Impartible Estate—Widow—Alienation—N ecessity—Court 
not competent to make new bargain beiween parties and to uphold-the sale as 
to certain villages—Sale set aside in toto, conditional on vendee being reim- 
bursed for “his money which went to discharge previous incumbrances on the 
property. 

Ina suit brought by the widow and the adopted son of a deceased 
zemindar to set aside, on the ground of want of necessity, a sale by the late 
zemindar in 1913 of 14 villages in favour of the defendant for Rs. 85,000, the 
trial judge found; (1) that the purchase price was applied towards discharg- 
ing previous mortgages on the property, (2) that the 14 villages were 
admittedly sold at -a gross undervalue, the property being worth at least 
Rs. 1,10,000. On these findings, the trial judge held that the sale was not 
valid beyond the lifetime of the late zemindar, the vendor, but in as much as 
the Rs, 85,000 paid by. the defendant went to discharge previous incum- 
brances, he made it'a condition of his order setting aside the sale, that the 





*P, C. Appeal No. 7 of 1932. f ie 3 2ist January, 1935, 
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plaintiffs should pay to the defendant his Rs. 85,000, with simple interest at 9 
per cent, per annum. 

On appeal by the defendant, the High Court, without the'consent of the 
parties or either of them, remanded the case to the trial judge. fora finding 
as to how many of the 14 villages, if sold, would have properly fetched the 

. price of Rs. 85,000 in 1913, taking their total value to be Rs. 1,10,000. The 
trial court found that a sale of 9 villages would be sufficient to make up the 
-Rs. 85,000 paid by the defendant. The High Court, on this return, declared 
the sale of these 9 villagesto the defendant to be valid and binding on the 
estate, and they awarded to the plaintiffs the remaining 5 villages which were 
excluded from the sale. 

On appeal by the plaintiffs and the defendant to the Privy Council, 

Held, (1) That the remand made by the High Court and the order follow- 
ing upon the report of the District Judge were beyond the competence of 
the High Court; ° 

(2) That the High Court had no jurisdiction to make, a new bargain 
between the parties to the sale, to split the parcels, and to compel the defen- 
dant to accept 9 villages arbitrarily assigned tohim for Rs. 85,000 or any 
other sum ; | 

(3) That, under the circumstances, the sale of the 14 villages could not 
stand, and that the original order of the trial judge, setting aside the sale in 
toto on the condition aforesaid, ought to be restored as meeting the equities 
and justice of the case. 

Ram Sunder Lal v. Lachmi Narain, 57 M.L.J, 7, referred to. 


Consolidated Appeals No. 7 of 1932 from a decree of the 
High Court, Madras, dated the 10th April, 1928, modifying a 
decree of the District Judge of West Tanjore, dated the 17th 
September, 1923. 

The following authorities were cited at the Bar is in the course 
of the arguments. Sri Krishen Das v. Nathu Ramli Niamat Rai v. 
Din Dayal2, Suraj Bhan Singh v. Sah Chain Sukh3 Ram Sunder 
Lal v. Lachhmi Naraint, Hanoomanpershad Panday’s cases. 

C. Syden Smith for Appellant. < 

Dunne, K. C. and Narasimham for Respondents. 


21st January, 1935. Their, Lordships’ judgment was 
delivered by 


Lorp BLANESBURGH.—This is an appeal and a cross-appeal 
from a final judgment and decree, dated the 10th April, 1928, 
of the High Court of Judicature at Madras, modifying a 
judgment and a decree, dated the 17th September, 1923, of the 
District Judge of West Tanjore. 


The appeals, like the suit out of which they proceed, are 
concerned with the validity of a sale to the appellant by the 
late zamindar of Kollakottai of 14 out of a total of 17 villages 
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comprising that zamindari. The facts, in detail somewhat 
complicated, can be summarised with comparative brevity. 

The late zamindar, Vijia Ragunatha Tirumalai Dorai 
Raja succeeded his father in the zamindari in 1891. He was 
then scarcely eighteen years of age. He was brought up and’ 
educated in Pudukottai in the house of his maternal grand- 
mother, the senior Rani. He died in 1914, leaving his widow, 
the first respondent, surviving him with authority to adopt a 
son. >- @ : 

By deed of adoption, dated the 31st May, 1922, while the 
present suit was pending the widow adopted the second 
respondent as the son of her late husband. 

This adoption deed was, in these proceedings, challenged 
by the appellant, both in the District Court and in the High 
Court, but it was upheld by both Courts, and its validity has 
not been further questioned before the Board. The right of 
the second respondent—co-plaintiff by amendment in the 
District Court—to question the validity of the impeached sale 
deed is now fully acknowledged. 

Before going further, it is convenient to refer to the 
quality and character of the zamindari in question. 

It is amongst the estates included in the schedule to the 
Impartible Estates Act II, 1904, and, certainly since the com- 
mencement of that Act, the zamindari has been an impartible 
estate. Whether it had not always been such and inalienable 
by the custom of the family, the learned District Judge expres- 
sed himself unable, on the evidence before him, to decide. 
Their Lordshjps are in like case. The subject was not canvassed 
before them. They proceed, accordingly, upon the footing that 
it has not in this suit been established that the quality of 
impartibility attached to the estate prior to the commencement 
of the Act, Ss. 4and 7 of which may not inconveniently be 
here detailed. |, 

«4, (1) The proprietor of an impartible estate shall be incapable of 
alienating or binding by his debts, such estate or any part thereof beyond his 
own lifetime unless the alienation shall be made, or the debt incurred, under 
circumstances which would entitle the managing member of a joint Hindu 
family, not being the father or grandfather of the other co-parceners to make 
an alienation of the joint property, or incur a debt, binding on the shares of 
the other co-parceners independently of their consent”. 

This section is subject to S. 7, which enacts “that the 
Act shall not affect alienations made or debts incurred before 


LXVII] THE MADRAS LAW JOURNAL REPORTS. 455 


the coming into force of this Act”. In other words, these 
debts remain in a favoured position. The relevance of this 
fact in the present case will presently appear. 


The history of the late zamindar in relation to his estate 
was unfortunate. Very early in his career two Nattukottai 
Chetties, S. A. Sellappa, and S. A. Nagappa turned his extra- 
vagance and weakness to their own ends. On the 13th 
February, 1896, in consideration of an advance of Rs. 80,000, 
the zamindar executed in favour of thése Chetties a 
usufructuary mortgage comprising his entire zamindari, with 
a trifling reservation. Under that deed, the mortgagees were 
empowered to take and remain in possession of the ‘mortgaged 
property for a term of 28 years, that is, until the 30th June, 
1924, paying to the zamindar during that term a monthly 
allowance of Rs. 450 and no more. On the expiration of the 
term, but not before, the loan with all interest thereon, was to 
be deemed to be extinguished. 


In January, 1898, S. A. Nagappa Chetty assigned his 
interest in the usufractuary mortgage to Sellappa, who there- 
after, on his own account, entered into further mortgage 
transactions with the zamindar. On the 6th June, 1898, he lent 
him a sum of Rs. 20,000 at 12 per cent. per annum compound 
interest with annual rests secured by hypothecation as well of 
the land excluded from the usufructuary mortgage as of the 
mortgagor’s reversionary rights thereunder. On the 29th 
November, 1900, he advanced to the zamindar a further sum 
of Rs. 16,000 carrying the same rate of interest. The purpose 
of this advance by Sellappa was to enable the late zamindar to 
discharge the interest to that date due to Sellappa himself on 
the hypothecation of the 6th June, 1898, and some other debts 
of his. This advance was secured by the hypothecation of 
some property still possessed by the zamindar, who, on the same 
day, executed another deed in favour of Sellappa, whereby he 
agreed to the deduction by him every month of Rs. 200 from 
the monthly allowance payable to the zamindar under the 
usufructuary mortgage as already mentioned, and on the 26th 
February, 1908, a further Rs. 100 of that monthly allowance 
was commuted for a payment of Rs. 6,600 by Sellappa’s son. 

The late zamindar was still in early manhood when the 
latest of these incumbrances was created, and they may or may 
not tell their own tale. It is well to note, however, that in these 
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proceedings their validity as against the estate is not in question, 
and all of them were created, as will have been seen, long prior 
to the passing of.the Impartible Estates Act. They are there- 
fore made the foundation and justification of the sale-deed now 
sought to be impeached, and in these proceedings any question 
as to its validity must be determined on the footing whether 
well founded or not, that at itsdate these remained subsisting 
charges for the amounts still unpaid in respect of them. In 
these circumstances, it is doubtful whether the recklessness 
extravagance and immorality of the late zamindar, of which 
so much was made below, are directly relevant to any issue in 
this suit except that of the appellant’s bona fides in carrying 
out as he did-the purchase here in question. In that regard, 
the record of the zamindar may have some bearing, because 
of the appellant’s sworn statement that the weaknesses of the 
zamindar were unknown to him, a statement which the learned 
District Judge did not believe. The appellant, he says, “pre- 
tends ignorance of the ways of the late zamindar. But it is 
idle to believe his statement because he lives in the Pudukottai 
State and’ the late Serie was’ a permanent resident in 
Pudakottai”. 


By 1913, the year of the transaction now impeached the 
financial difficulties of the zamindar had become grave, indeed, 
they had doubtless been becoming increasingly serious year by 
year. Practically his entire zamindary was the subject of the 
usufructuary mortgage with, in 1913, 114 years of the mort- 
gagees’ possessign still unexpired. His monthly allowance 
thereunder—always probably inadequate for his needs—had 
been greatly” reduced, while the advances secured by the 
hypothecation of 1900 had by the accumulation of interest 
reached an amount almost portentous. It was with full 
knowledge of the position—their Lordships accept the finding 
of the learned District Judge on this point—that the appellant, 
“a shrewd calculating money-lender,” as the “learned Judge 
describes him, became the purchaser under the sale-deed now 
in question. 


It ‘is a cunningly phrased document, containing a record 
of the zamiridar’s life in relation to his estates which is little 
better than a travesty of the real facts. The deed, too, is 
drawn so as, inthe well authenticated opinion of the learned 
District Judge, to bring it within S..7 of the Impartible Estates 
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Act already quoted. It is dated the 22nd January, 1913. It 
recites the usufructuary mortgage; the hypothecation of the 
‘6th June, 1898, and the hypothecation of the 29th November, 
1900. «These debts,” the zamindar narrates: “are old debts 
contracted by me and my ancestors for the benefit of ‘the 
Zamin”. It then recites that on the hypothecation of the 6th 
June, 1898, the principal of Rs. 20,000 is still due; that the sum 
of Rs. 63,457-12-0, inclusive of principal and interest to date, 
remains owing on the hypothecation of the 29th November, 
1900; that the-villages are in possession of the usufructuary, 
mortgagee; that Rs. 300 of the monthly allowance of Rs. 450 
is being credited towards interest on the hypothecation of the 
6th June, 1898; that on account of these, the narrative goes on: 

«I feel difficulty in maintaining myself, and although I have 
been making great endeavours at great pains for the last 2 or 
-3 years to discharge the said debts and to redeem the said 
.Zamin or any portion thereof I have not found it possible but 
‘the debts are increasing more and more. .. I am anxious to 
‘save at least a portion of the Zamin without allowing it to be 
-swallowed in its entirety by way of prudent management in 
srespect of the said Zamin”. 


- And the operative clause, with omissions presently imma- 
terial, is as follows — 


«9, Under these circumstances considering the interest, the | present con- 
‘dition, future gain prospects, etc., I having pressed you [the Appellant] for 
ithe same... execute an absolute sale-deed of the 14 villages out of the 17 
willages of the said Zamin . . . and the consideration receiyed is Rs. 84,257-12-0 
«++ Rs, 20,000 by way of assignment to discharge the said Rs. 20,000 hypo- 
thecation bond. ... Rs. 63,457-12-0 by way of your being assigned to pay the 
principal and interest...,of the aforesaid Rs. 16,000 hypothecation bond, . 
Rs, 800 by way of your being assigned to pay to Selappa ‘towards the usu- 
fructuary mortgage deed for Rs. 1,400 executed solely by me....on the 
security of ‘the Jeevitham lands of the said villages. As the sum of 
Rs, 84,257-12-0 has been received by me according to the three items above you 
may possess and enjoy the properties mentioned... . from, son to son, ... as 
Jong as the sun and moon last and according to the usual recitalsi ina sale? 
deed,” 


The purchase price, ‘it will be noted, was sie the last pie 
meeded to discharge the three debts unaffected. by the Im- 
partible Estates Act. Could it be that the value of the villages 
sold corresponded to the purchase price with the- same 
meticulous exactness? A very natural scepticism on this point 
is, on inquiry, justified by the fact, to which no reference 


whatever is made in the sale-deed, that on the same day the 
58 
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appellant paid to the zamindar a further sum of Rs. 25,000. 
This payment was alleged and sworn by the appellant to be an 
independent transaction of loan to the zamindar, but it has. 
been held by both Courts in this suit, as well as in a previous 
suit in India against the appellant to have been part of the 


-purchase price. All reference to it, their Lordships cannot 


doubt, was deliberately and for interested reasons omitted from 
the sale- deed, 

There was a great conflict at the hearing as to the actual 
value of the properties sold; the learned District Judge being 
of opinion that, in possession, they were worthat least 3} lakhs. 
It was enough for him, however, to hold, as he did, that in 


‘reversion, accepting for that purpose the opinion of the 


appellant himself, who paid that price for them, they were 


‘worth at least Rs. 1,10,000. 


In these circumstances the learned Judge found that the 
sale was not valid beyond the lifetime of the late zamindar, 
but inasmuch as a sum which he fixed at Rs. 85,000 went to 
discharge incumbrances made prior to the passing of the Act 
II of 1904, he held that the appellant ought to have paid to him 
Rs. 85,000 with simple interest at the rate of 9 per cent. per 
annum. And he passed a decree accordingly. 


From that decree the appellant appealed to the High 
Court. Except that the learned Judges there were more im- 
pressed than had been the learned District Judge with the 
necessity for some sale of the property in 1913 by reason of 
the critical situation at that date, their findings of fact did 
not materially differ from those of the learned District Judge. 


“With him they were satisfied that the Rs. 25,000 was not a 


loan to the zamindar, but a part of the purchase price: the 
appellant’s case that it was a loan was manifestly false. But 
on the question of value, being of opinion that Rs. 1,10,000 
was as near thé price as it was possible to get, and being im- 
pressed, as they obviously were, by the fact that in 1913 some 
sale of the estates was essential if all was not to be soon lost, 
the learned Judges on the 16th November, 1926, remanded the- 
case to the District Court for a finding as to how many of the 
14 villages, if sold, would have properly fetched the price of 
Rs. 85,000 in 1913, taking their total value to be Rs. 1,10,000: 
and bearing in mind that the price to be taken was the price of 
the property burdened by the usufructuary mortgage with over 
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11 years still to run. The District Judge was also to find what 
' villages ought to be included to make up the Rs. 85,000 paid 
by the appellant. A decree would then be given by the High 
: Court, declaring the sale of these villages to the appellant to 
| be valid and binding on the estate. 

This remand by the learned Judges was made without con- 
' sent asked for or given by the parties or either of them—the 
' valuation of the properties at Rs. 1,10,000 being specially 
; objected to by the respondents as inadequate.” Both parties 
' now repudiate its order of remand as one beyond the power of 
the Court. On the remand, the learned District Judge 
appointed a Commissioner to inspect and take evidence of the 
' value of the villages and report thereon. After 40 sittings 
1 and the examination of 20 witnesses, the Commissioner on the 
: 15th July, 1927, made a return reporting that the sale of nine 
villages would be sufficient, and giving alternative lists of five 
villages which in his opinion might be excluded from the sale. 
On the Ist of August, 1927, the District Judge accepted the 
' finding of.the Commissioner and found that the villages to be 
sold ought to be determined by giving the respondents the 
choice between the alternative lists of villages which the 
! Commissioner had suggested might be excluded. 

The High Court, on this return, delivered their final judg- 
ment on the “lOth April, 1928, awarding to the respondents the 
first group of five villages, and a formal decree to that effect 
iwas made from which both parties now appeal: the appellant 
claiming that the suit against him be dismissed the respondents 
asking that the order añd decree of the Distrjct Judge be 
restored. l 
Their Lordships, accepting on this point, the views of 
both sides, are of opinion that the remand made by the High 
Court and the order following upon the report of the District 
Judge were beyond the competence of the High Court. That 
-Court had no jurisdiction to make a new bargain between the 
parties to the sale, to split the parcels, and to compel the 
appellant to accept nine villages arbitrarily assigned to him for 
“Rs. 85,000, or any other sum. In their Lordships’ judgment 
‘the order of the High Court cannot stand. The very limited 
powers of the Court in such matters are defined-in the decision 
of the Board in Ram Sunder Lal v. Lachmi Naraint 














i ©, (1927) 57 MLJ. 7. 


| 
| 
| 
| 


P.C. 

N agappa 
Chettiar 
v. 
Brahadam- 


bal Ammani. 


Lord 
Blanes- 
burgh, 


P.C. 


Nagappa 
Chettiar 


v. 
Brahadam- 
bal Ammani, 
Lord 
Blanes- 
burgh. 


460 THE MADRAS LAW JOURNAL REPORTS. [voL. 


On the final question thus brought into issue, interesting 
points were raised with reference to the true effect of the Act 
of 1904, but with these their Lordships do not deem it neces- 
sary to deal in this case. In the view which they take of its 
facts, they think it clear that, whether under or apart from the 
Act, the deed of sale is one which, as against the respondents, 
cannot be allowed to stand. If the appellant is held bound to 
the assertion of the deed that the purchase price thereunder 
was Rs. 84,000 odd and no more, then the 14 villages were 
sold at a gross undervalue: if, on the other hand, the sale was 
for a price of approximately Rs. 1, 10,000, then properties of a 
value of at the very least Rs: 25,000 in excess of the limit 
required by necessity were included in the sale. But beyond 
and above these considerations, the deed was not one to which, 
upon the facts, any judicial favour can be extended. It was 
tricky and misleading: craftily framed so as by a misstatement 
of the purchase price actually paid to make it appear to be 
regular and warranted by the Act. It was so expressed as to 
enable the late zamindar, without. disclosure of the fact, to 
receive and squander, if so minded, a sum of Rs. 25,000 in 
excess of his legitimate necessities. The appellant either 
knew, or was careful not to inquire, how that sum was to be 
applied, and their Lordships cannot doubt that he was fully 
aware of, to say the least, the possibility that in whole or in 
part, it would be squandered in dissipation, or some other non- 
family purpose, asin fact it appears to have been. In such 
circumstances, ethe sale-deed cannot stand, and the only 
remaining point to be settled is the adjustment of the equities 
resulting from its cancellation. 


These must not, in this case, exceed the limits set by law; 
they would cease to be equities if they did. The learned 
District Judge, in making it a condition of his order setting 
aside the sale, that the respondents should pay tọ the appellant 
his Rs. 85,000, with simple interest at the rate of 9 per cent. 
per annum, has, their Lordships think, done justice between 
the parties. They will go no further. 

Accordingly, in their judgment, the appeal should be dis- 


missed; and the cross-appeal allowed, the judgment and decree 
of the High Court being discharged and the judgment and 


decree of the District Judge restored. And their Lordships 


will humbly advise His Majesty accordingly. 
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- The main appellant must pay to the respondents their costs P.C. 
of the appeal to the High Court and of these appeals, with the Nagappa 
exception of the costs of the order of remand of the High Chettiar 


Court of the 16th November, 1926, and of the proceendings Brahadam- 


thereon. These costs were incurred by the parties under a ee 
common misfortune. It seems just that they should each bear po 


their own, any payment made in respect of them by one party. burgh, 
to the other being refunded. | 
Solicitors for defendant : Douglas Grant amd Dold. 
. Solicitors for plaintiffs: H. S. L. Polak & Co. 
K.J.R. Appeal dismissed and cross-appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. JUSTICE CURGENVEN AND Mr. JUSTICE 
Kina. 
Thathammal .. Appellant* in both (Petitioner and 
Respondent respectively) 


v. 
V. Parankusam Pillai .. Respondent in both (Respondent 
and Petitioner respectively). 


Execution—Cross decrees between husband and wife—Decree for resti- Thathammal 
tution of conjugal rights—A ltachment of wife’s decree for money—Execution P U. 
of money decree—Permissibility—Civil Procedure Code (V of 1908), O. 21, an 
Rr, 32 (4) and 53 (2). ° 

A woman sued her husband for the return of certain jewels or their value 
and in due course obtained a decree. During the pendency of the suit the 
husband sued the wife for restitution of conjugal rights and obtained a 
| decree. Both parties having filed execution petitions, the prayer of the 
husband that the wife’s decree should be attached was allowed and the prayer 
of the wife that execution should proceed against the personef her husband 
to recover ihe money due to her was dismissed apparently on the ground that 
, the decree was under attachment in execution of the husband’s decree. The 
' wife preferred appeals against both the orders and contended that the attach- 
| ment of her decree was improper as there was a previous attachment and 
that even if there was a valid attachment it was no bar to her executing the 
decree: 

Held, that under O.21,R. 32 (4), Civil Procedure Code, the previous 
attachment ceased at the end of the year and the attachment effected there- 
1 after was valid. 7 
: Held, however, that there was nothing to prevent the wife proceeding with 
the execution subject to the condition that the proceeds of the execution 
| should go to satisfy the decree of which she was the judgment-debtor. 


| Appeals against the orders of the Court of the City Civil 
| Judge, Madras, dated the 17th’ day of September, 1930, and 








* A, A, O. Nos, 54 and 55 of 1931, 29th January, 1935. 
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made in E. P. No. 609 in O. S. No. 289 of 1927 and in E. P, 
No. 627 of 1930 in O.S. No. 8 of 1928 respectively. i 

N. K. Mohanarangam Pillai for appellant. 

T. A. Vijayaraghavachari for respondent. 

The judgment of the Court was delivered by 

King, J—These appeals arise from a somewhat unusual 
situation which has.arisen between a husband and wife. In 
O.S. No. 289 of 1927 the wife sued her husband for the return 
of jewels or tHeir value and in due course in December, 1928, 
obtained a decree against him. Meanwhile early in 1928 the 
husband sued his wife for restitution of conjugal rights and 
obtained a decree ordering such restitution on the 7th March, 
1928. In 1930, both parties filed execution petitions. The 
wife’s execution petition is 609 of 1930 filed on the 7th August 
and the husband’s 627 of 1930 filed on the 10th September. 
Both these execution petitions were disposed of on the 17th 
September. The prayer of the husband that the wife’s decree 
should be attached was allowed and the prayer of the wife that 
execution should proceed against the person of her husband 
to recover the money due to her was dismissed apparently on 
the ground that the decree was under attachment in execution 
of the husband’s decree. Against both these orders the wife 
has appealed, the subject-matter of C. M. A. No. 54 being the 
order dismissing her application and the subject-matter of 
C. M. A. No. 55 being the order allowing attachment in her 
husband’s execution application. 

C. M. A. Ne. 55 may bevery briefly disposed of as itis 
only of academical interest. The appellant argues that the 
Court ought not to have ordered attachment on the ground 
that the previous attachment already effected in 1929 was still 
in force. According to O. 21, R. 32 (4) an attachment of a 
decree in favour of a decree-holder in a suit for restitution of 
conjugal rights will cease in certain circumstances at the end 
ofone year. Those circumstances having arisen in this case 
the previous attachment which was effected in March, 1929 
had already ceased by the time the new attachment was 
ordered in September, 1930. 

C. M. A. No. 55 therefore fails and is dismissed. 

The main contention in C. M. A. No. 54 is that the mere 
fact that the wife’s decree had-been subject to attachment is 
no bar to her executing the decree herself. The provision in 
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the procedure Code which deals with the attachment of decrees 
is O. 21, R. 53, and sub-S. 2 of that rule reads as follows :— 


« Where a Court makes an order under CI. (a) of Sub-R. (1), or receives 
an application under sub-head (ii) of Cl. (b) of the said sub-rule, it shall, on 
the application of the creditor who has attached the decree of his judgment- 
debtor, proceed to éxecute the attached decree and apply the net proceeds in 
satisfaction of the decree sought to be executed.” 


It is quite clear from this provision that in ordinary cases 
an attaching decree-holder’s judgment-debtor can execute the 
decree in his own favour provided only that the proceeds of 
that execution go to satisfy the decree of which he is the 
judgment-debtor. The question then is, whether there is any 
reason for excluding the attachment of the decreg in the 
present case from the operation of this rule? So far as we 
can see O. 21, R. 53 applies to all cases where the subject- 
matter of an attachment is a decree. Under the law it may be 
that the decree-holder in this case, t.e., the husband, is unable 
to have the decree which he has attached sold under O. 21, 


R. 32 (3) until one year has elapsed from the date of his- 


attachment but we can see no provision which would prevent 
the wife from executing her decree during that period of one 
year so long as the last clause of R. 53 (2) that the net 
proceeds are to go in satisfaction of the decree against her is 
not disregarded. 

In the result we consider that the learned City Civil Judge 
was wrong in dismissing the execution petition filed by the 
appellant (E. P. No. 609 of 1930). We allow her appeal, set 
aside the order of the lower Court and restore the execution 
petition to file for disposal according to law. ° 

There will be no order as to costs in either appeal. 

B. V. V. Order modified. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT :— SIR Horace Owen Compton BEASLEY, Kt., 
Chief Justice AND MR. Justice CORNISH. : 
Nagalingam Pillai .. Appellant* (Petitioner). 

v. 
Alagia Manavalam alias Kalingaraya 
Ramakrishnan minor by guardian 
Kalingaraya Chokkalingam Pillai 
and anothe? .. Respondents (Respon- 
dents). 
Certiorari—Writ of —Cases in which it can issue. 


It is onfy in cases where there has been a refusal to exercise jurisdiction: 
or an improper4urisdiction, or where there has been acts in excess of juris- 
diction that the High Court will consider the issue of a writ of certiorari. 


‘Where in a suit the points at issue were whether the plaintiff had a pre- 
ferential right ina family to succeed to a hereditary village office according 
to the law applicable to the case, and the Sub-Collector held that the contes- 
ting defendant’s reliance on Act II of 1929 in support of his claim was not 
maintainable as that Act did not apply at all, 


Held, that one of the questions happening to be what law was applicable . 
to the case, the Sub-Collector had clearly jurisdiction to give a wrong deci- 
sion upon it and it could not be considered a refusal to exercise jurisdiction. 

Appeal under cl. (15) of the Letters Patent against the order 
of the Hon’ble Mr. Justice Lakshmana Rao, dated the 28th 
day of November, 1933 and made in C.M.P. No. 6145 of 1933 
for the issue of a writ of certiorari calling for (1) the 
records of the proceedings in R. S. No. 4 of 1933 on the file 
of the Court of the Sub-Collector of Ramnad, (2) the records 
in R. S. A. Ne. 7 of 1933 on the file of the Court of the 
District Collector of Ramnad at Madura and (3) Routine 
No. 5256, dated 20th October, 1933 of the Board of Revenue, 
Land Revenue and Settlement and to quash the same. 


R. Kesava Aiyangar for appellant. 
_V. Ganapathi for respondents. 

The Court" delivered the following 

Jupement. The Chief Justice.—This is a Letters Patent 


Appeal from an order of Lakshmana Rao, J. holding that the 
Board of Revenue had jurisdiction to decide whether or not 


“Act II of 1929 is applicable to the case and deciding that there 


was no ground for the issue of a writ of certiorari. He, 
therefore, rejected the petition. He had before him, as his 


e lene a es rennin ert 


* L. P. A. No. 5 of 1934, 16th January, 1935. 


LXVHI] THE MADRAS LAW JOURNAL REPORTS. 465 


order indicates, a petition for the issue of a writ of certiorari 
directed to the Court of the Sub-Collector of Ramnad and the 
Court of the District Collector also of Ramnad. The Sub- 
Collector had before him a suit under Act III of 1895. The 
first plaintiff in that suit claimed that he was entitled to be 
appointed to a certain village office, the predecessor in that 
office having resigned in 1932. Acting under Ss. 9 and 10 of 
the Madras Proprietary Estates’ Village Service Act (II of 
1894) the proprietor of the village had appointed to the office 
the defendant in the suit in the Revenue Court in preference 
to the first plaintiff. The first plaintiff, as he was entitled to 
do, filed the suit as before, stated under Act FII of 1895 
claiming to be the person to be appointed to the office. It is 
necessary to refer to only two of the issues which were framed 
in the suit, viz., issues 4 and 5. Issue 4 is as follows: 
«Whether the first plaintiff has a preferential right to succeed to the office 


—and here follow the important words—according to the law applicable to 
the case”, 


Issue 5 reads: 


«Whether the defendant has a better title in law to the office than the first 
plaintiff”, 


In dealing with these issues the Sub-Collector states as 
follows: 


"Issues 4and 5 go together. They are the main issues on which the 
case depends. The plaintiffs rely on the fact that they are the nearest co- 
parceners in the male line. The defendant is the sister’s son of the last office- 
holder. The defendant has quoted authority from Act II of 1929. But Ido 
not think that Act II of 1929 applies to the case, The Act is not intended to 
cover hereditary village offices which are impartible property. The defen- 
dant does not get any relief from Act II of 1929”. . 


On appeal this order was upheld by the Collector. It is 
argued here that, by holding that Act II of 1929 did not 


support the defendant’s case because it was not applicable, the 3 


Sub-Collector has refused to exercise jurisdiction, that is to 
say, he has refused to have regard to Act PI of 1929. That, 
in my view, clearly is not a refusal to exercise jurisdiction; 
and it is only in cases where there has been a refusal to exer- 
cise jurisdiction or an improper exercise of jurisdiction, or 
where there have been acts in excess of jurisdiction that the 
High Court will consider the issue of a writ of certiorari. 
One question to be decided in the suit was what law was 
applicable to the case and the Sub-Collector upon the issues 


framed clearly had jurisdiction to decide what law was 
59 
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applicable to the case. If as it is alleged he has given a wrong 
decision upon the point, that is merely a wrong decision of 
law. Itis certainly not a refusal to exercise jurisdiction. For 
these reasons, I am satisfied that the order of Lakshmana Rao, 
J. was quite right and there was no ground whatever for the 
issue of a writ of certiorari. This appeal must, therefore, be 
dismissed with costs. 

Cornish, J.—I agree. 

K.C. : Appeal dismissed. 


[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR Horace Owen Compton Bessey, Kt., 
Chief Justice, Mr. Justice RAMESAM AND Mr. Justice KING. 


Kalapati Peda Pitchamma and 


another .. Petitioners* (Defendants) ` 


v. 
Chiruvella Pedamuneyya minor 
by next friend Subbalaksh- 
mamma and another .. Respondents (Plaintiffs). 


Court Fees Act (VII of 1870), Sch. II, Art. 6—Essentials for appli- 
cability—Small Cause Court passing ex parte decree—A pplication to set aside 
—Security bond filed simulianeously—Court directing bond to be stamped 
under Art. Gand setting aside ex parte decree—Validity—Stamp Act (II of 
1899), Art, 15—Applicability—Civil Procedure Code (V of 1908), 0.9, R. 13 
—Provincial Small Cause Courts Act (IX of 1887), S. 17. 


Where a small cauge decree was passed ex parte and the defendant 
subsequently applied to have it set aside and filed along with his petition a 
security bond executed by a surety for the due performance of the decree and 
the Court having directed the bond to be stamped with a court-fee stamp of 
8 annas set aside the decree and restored the suit, 


. Held, that the order setting aside the ex parte decree was an order passed 
under the Civil Procedure Code, that the bond was given in pursuance of an 
order of the Court, and thatit had to be stamped under Art. 6 of Sch, II of 
the Court Fees Act and mot under Art, 15 of the Stamp Act. 


Semble, Even in cases where the petitioner tenders a security bond along 
with the first application without the previous order of the Court, if the Court 
orders notice on it to the opposite party and passes final orders setting aside 
the ex parte decree, having found sufficient cause, it amounts to an order of 
Court. 


Re The Disirict Munsif of Tiruvellore, (1911) I. L. R 37 Mad, 17: 24 M. 
L. J. 637; Amirthammal v. Ramalinga Goundan, (1920) I. L, R. 43 Mad. 363: 





* R. C. No. 11 of 1932, _ 13th December, 1934. 
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38 M. L. J. 503 and Reference from the Munsif, Habiganj, Re (1925) L. L. R. 
53 Cal. 101 (F. B.), referred to. 


When a party applies under S. 17 of the Provincial Small Cause Courts 
Act to set aside an ex parte decree the application may be regarded as consist- 
ing of two parts: first a preliminary application to get a direction of the Court 
with a view to get the ex parte decree set aside and secondly after obeying the 
directions of the Court the actual application to set aside the ex parte decree, 
‘The second part follows only after obeying the directions of the Court. 


Case stated under Art. 6 of Sch. II of the Court Fees Act 
by the Additional District Munsif of Nellore re security bond 
filed in the application to set aside the ex parte fecree in S.C. S. 
No. 56 of 1932. 

Kasturi Seshagiri Rao, Amicus Curie. 

Parties not represented. 


The Court delivered the following 

Jupement. Ramesam, J.—This matter comes upon refer- 
ence by the Additional District Munsif of Nellore on account 
of a difference of opinion between him and the Court Fee 
Examiner. 

The facts out of which this reference arises are these. A 
small cause decree was passed ex parte for Rs. 155-10-0. The 
defendant then put in a petition to set aside the ex parte decree 
and filed along with it a security bond executed by a surety 
for the performance of the decree. It looks as if the security 
bond was not originally stamped at all, but, when the petition 
came on before the Court, the Court ordered the petitioner to 
affix the usual court-fee stamp of 8 annas to the security bond 
which was the practice of that Court. The decree has been set 
aside and the suit restored. 


The Court Fee Examiner now thinks that the stamp to be 
affixed to the security bond is not 8 annas stamp under Art. 6 


of Sch. II of the Court Fees Act, but a stamp of Rs. 1-4-0 ° 


under Art. 15 of the Stamp Act. Now Art. 15 of the Stamp 
Act does not apply if the Court Fees Act applies. So we have 
first to see whether Art. 6 of Sch. II of the Court Fees Act 
applies or not. For the Court Fees Act to apply two conditions 
must be satisfied (1) the order setting aside the ex parte decree 
must be an order passed under the Civil Procedure Code, and 
(2) the bond must be given in pursuance of an order made by 
a Court. It is true that the order was passed under S. 17 of 
the Provincial Small Cause Courts Act but it seems to me that 
nevertheless it is also an order passed under the Civil Procedure 
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Code. The Civil Procedure Code, is a general Act of procedure 
applicable to the Civil Courts in India. The Provincial Smail 
Causes Courts Act is a kind of supplemental Act indicating 
the special procedure to be followed in Small Cause Courts. 
which are Civil Courts. O. 50, Civil Procedure Code, gives a 
list of certain provisions of that Code which are not applicable 
to Provincial Small Causes Courts. This indicates two things : 
first that the Civil Procedure Code, itself governs the procedure 
of Small CauseeCourts to some extent and secondly that the 
provisions not included in the list apply to Small Causes Courts. 
and one of them is O. 9, R. 13. So, when a Small Cause Court 
sets aside am ex parte decree, it is really under O. 9, R: 13, 
Civil Procedure Code. Again S. 17 of the Provincial Small 
Causes Courts Act itself makes the procedure under the Civil 
Procedure Code applicable to Small Cause Courts. Either way, 
we come to the conclusion that the Provincial Small Causes. 
Courts Act is supplemental to the Civil Procedure Code. But 
it is said by the Court Fee Examiner that this order is under 
the proviso to S. 17 and not under the first part of the section. 
The proviso does not add to the section’but only cuts down the 
very wide discretion which Courts have under O. 9, R. 13, 
Civil Procedure Code in setting aside an ex parte decree, and 
in imposing terms upon the petitioner. Under the proviso the 
petitioner should either deposit the decree amount or give 
security. No other alternative, such as that no condition need. 
be imposed at all, is allowed. i 


I am therefore clearly of opinion that the order passed is. 
an order under the Civil Procedure. Code. 

On account of the somewhat inconsistent and therefore 
obscure language of S. 17 of the Provincial Small Causes Courts 
Act there is some difficulty as to the exact procedure to be 
followed bya petitioner. This obscurity bas been caused by, 


the words: 7 


“ Shall, at the time of presenting his application, either deposit im 
Court, son e a soare as the Court may direct.” 


The section contemplates some direction of the Court and’ 
the petitioner obeying that direction. The earlier part says 
that the petitioner shall deposit money or give security at the 
time of presenting the application. There is an apparent 
difficulty in obeying both these directions. This obscurity has 
been noticed by most Courts which deal with this section and 
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deserves béing cleared up by the legislature. Most Courts 
have attempted a practical solution. It is unnecessary to discuss 
this matter at great length in this case but it seems to me that 
when a party applies to set aside an ex parte decree it may be 
regarded as consisting of two parts; first a preliminary appli- 
cation to get a direction of the Court with a view to get the 
ex parte decree set aside and secondly after obeying the direc- 
tion of the Court the actual application to set aside the ex parte 
decree. Thesecond part follows only after obeying the directions 
of the Court. Looked at in this way the party first applies. 
Where he deposits money, there is no further difficulty; but 
where he is unable to do so he seeks the direction of the Court. 
The Court may now direct the party either tô deposit money 
or to give security in some form. He should now obey the 
direction and when the matter again comes up before the Court 
it is then we have the actual application to set aside the decree 
and it may be said that he has either deposited money or given 
security with the application. However in whatever from the 
Court’s direction is obtained and complied with, the bond 
would be in pursuance of an order made by Court within the 
meaning of Art. 6 of Sch. II of the Court Fees Act. - 

I have indicated the general construction of the Article 
without reference to the particular facts of this case. In this 
particular case it would appear that the Court actually asked 
the petitioner to supply a court-fee stamp of 8 annas. That 
‘would certainly be an order of the Court. Even in cases 
where the petitioner tenders a security along with the very 
first application without a previous order of the Court, if the 
Court orders notice on it to the opposite party and passes final 
orders setting aside the ex parte decree having found sufficient 
catise, it amounts to an order of Court. The acceptance by the 
Court of a bond previously furnished is equivalerit to an order 
of the Court followed by compliance with it. 

In my opinion, therefore, Art. 6 of Sch. II of the Court 
Fees Act applies to the case and the bond should be stamped 
with an 8 annas stamp. 

So far I have arrived at the conclusion without referring 
to any decision. My conclusion is in accordance with the Full 
Bench decision in Re The District Munsif of Tiruvallurl. 
where it was held that a bond given in pursuance of rules 





1, (1911) I. L. R. 37 Mad. 17: 24 M. L. J. 637 (FB). 
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made under the Code should be deemed to be given in pursuance 
of an order made by the Court. The conclusion in Amirth- 
ammal v. Ramalinga Goundan! is also similar so far as the 
Court Fees Act isconcerned. The question of the application 
of Art. 40 of Stamp Act does not arise in the present case. 
The conclusion in Reference from the Munsif, Habiganj, Re? is. 
also similar. But no question now arises with reference to 
Art. 57 of the Stamp Act. There is a circular of the Madras 
High Court (P."Dis. No. 265 of 1929, dated 23rd March, 1929). 
which practically adopts the above conclusion. This must have 
been overlooked by the court-fee examiner. 


I answer the reference accordingly. 

The Chief Justice.—I agree. 

King, J.—I agree. 

B. V. V. —— Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT:—Mr. Justice VARADACHARIAR AND Mar. 
Justice Burn. 


Pachipenta Lakshmi Naidu .. Appellant* (ninth Defendant) 
v. 
Somahanti Gunnamma alias 
Chinnammi and others .. Respondents (Plaintiffs 2 to 
ni 5 and Defendants 1 to & 
and 10 to 31). 


Limitation Act (IX of 1908), Ss. 20 and 21 (2)—Joint mortgagors—Part-- 


payment of debt by one—Saving of limttation—Doctrine of implied agency— 
Applicability to case of undivided brother making payment—Part-payment 


evidenced by writing—Payment not made expressly towards principal or 
interest—Effect—Mortgage suit—Objection as to maintainability—Direction 
for payment of costs. 

A mortgage bond was executed by two brothers C and B, but the Subeki 
quent part-payment which was relied on to save limitation was made only by 
C. There was evidenct to show that C and B were members of an undivided 
Hindu family of which C was the manager. It also appeared that when the 
mortgagee was pressing both the creditors for payment, C was going about 
making collections for the purpose of making payment to the mortgagee andi 
this was followed by the actual payment. The mortgagee relied on the part- 
payment to save limitation against both the mortgagors on the ground that in 
making it C had acted as manager of the family. 


1. (1920) I. L. R, 43 Mad. 363: 38 M. L. J. 503 (F.B.). 
2. (1925) I. L. R. 53 Cal. 101 (F. BJ). 
E Appeal No. 184 of 1929. 31st August, 1934.. 
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Held, that it was a case of implied agency and it was possible to infer 
from the circumstances that the payment was made by C on behalf of himself 
and his brother and the part-payment consequently saved limitation. 

Narayana Aiyar v. Venkatarama Aiyar, (1902) I. L. R. 25 Mad. 220 
(F.B.) ; Veeranna v. Veerabhadraswami, (1918) I.L.R. 41 Mad. 427: 34 M.L.J. 
373 (F.B.); Rangasami: Aiyangar v. Somasundaram Chettiar, (1927) 54M. 
L.J. 150 and National Bank of Upper India v. Bansidar, (1929) L. R. 571. 
A.1:34C.W,N. 145 (P.C.), referred to. 

Question whether in the case of joint mortgagors payment by one can 
save limitation against the other discussed. 

- Where the payment towards a debt is evidenced® by the writing of the 
person making the payment it makes no difference for purposes of limitation 
whether the payment is for interest, or for principal or for both. 

Hemchandra Biswas v. Purnachandra Mukerji, (1916) LL. R. 44 Cal. 567 
and Narayana Aiyangar v. Alagirisamt Aiyangar, (1912) M. W. N. 754, 
referred to. 

In mortgage suits the amount of costs is usually directed to form part of 
the mortgage money to be realised by sale of the mortgaged property, but 
when one of the defendants disputes the right of the mortgagee or raises 
other contentions calculated to negative his right to maintain the suit, the 
Court may direct him to pay the costs of the suit. 


Appeal against the decree of the Court of the Agency, 
Subordinate Judge of Vizagapatam in O. S. No. 61 of 1926. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
Y. Suryanarayana for appellant. 

P. Somasundaram for respondents. 

The judgment of the Court was delivered by 

Varadachariar, J—This is an appeal by the ninth defend- 
ant, a puisne mortgagee, against the decree for sale passed ina 
prior mortgagee’s suit. The prior mortgagee had two mortgages 
in his favour, Ex. A, ausufructuary mortgage of lst September, 
1891 and Ex. B, a simple mortgage of 4th September, 1897. In 
respect of Ex. A, the appellant contends that on its true 
construction, the mortgagee is bound to account for all the 


income from the properties of which he was put jn possession, ° 


subject to a deduction of interest at 9 per cent. per annum on 
the mortgage amotnt and one or two other items of charges 


mentioned in the document. He insists that if accounts are’ 


taken on this footing it would be found that the mortgagee 
has realised the whole amount due to him under the mortgages. 
With reference to Ex. B, the appellant raises a plea of limita- 
tion. Incidentally, his learned Counsel also suggested the 
possibility of a claim for subrogation in respect of a fraction 
of the amount included in the mortgage in favour of the 
- appellant, but he realised that in view of certain circumstances 
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this claim could not be usefully pressed. It is therefore 
unnecessary to say anything further about this. The only 
other matter raised in the appeal relates to the direction of the 
lower Court for payment of costs by the ninth defendant and 
the other members of his family. Ki 


On the first point, we are unable to accede to the contention 
of the appellant. Though incidentally there is a reference to- 
interest at 9 per cent. per annum in Ex. A, the scheme of 
Ex. A is not to Make the mortgage accountable for the realisa- 
tions from the mortgage property except to a very limited 
extent. i 


[His Lordship dealt with the terms and effect of the 
document and concluded.] 

This contention therefore fails. 

With regard to the plea of limitation in regard to Ex. B, 
the question depends upon the extent to which a part-payment 
made on 25th April, 1912, is available to save limitation. The 
mortgage bond had been executed by two brothers Chinnayya- 
dora and Bhimandora, but this part-payment was made by the 
former alone and the endorsement relating thereto is signed 
only by him. The appellant contends that on a proper construc- 
tion of Ss. 20 and 21, Cl. (2) of the Limitation Act, this part- 
payment can avail to save from the bar of limitation only the 
liability of Chinnayyadora’s share and not that of Bhiman- 
dora’s share. The argument was put on two grounds; one, 
that S. 20, contemplates that, where there is a plurality of 
persons liable in respect of a debt, all of them should join in 
making a part-payment; alternatively, it was contended, that, 
where they are liable as joint promissors, a payment by one of 
them alone will not avail against the others because of the 
express provisions of S. 21 (2). The first contention is 
scarcely sustainable see Velayudam Pillai v. Vaithialingam 
Pillait. In view gf numerous cases decided in recent years in 
the various High Courts in India, the learned Advocate-General 
also admitted that, as held in the English decisions cf. Bolding 


-v. Lane? Chinnery v. Evanss and Lewin v. Wilsont there is a 


difference between the effect of an acknowledgment and that 
of a part-payment and that a part-payment can avail not merely, 


on Ea s 


1. (1912) 24 M.L.J. 66. 2, (1863) 1 De G.J. & S. 122: 46 E.R. 47. 
3. (1864) 11 H.L.C. 115: 11 E.R. 1274 4. (1886) 11 A.C, 639, 
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against the person making the payment or thosé ‘deriving title 
under him subsequent to such payment but even against other 
persons liable in respect of the same debt. Even in respect of 
acknowledgments, this Court has recently held in Muthw 
Chettiyar v. Muthuswami Aiyangar1 that an acknowledgment 
will also avail to save limitation as against a person to whonr 
the mortgagor making the acknowledgment has transferred the 
mortgage property prior to the date of the acknowledgment. 
The learned Advocate-General therefore pressed his contention 
mainly with reference to S. 21 (2). Asto the-effect of this 
provision, there is considerable conflict amongst the several 
High Courts in this Country: what is the exact relation ber 
tween the restrictive provision in this clausé and the general 
provision in Ss. 19 and 20? The contention of the learned 
Advocate-General that, in the case of joint mortgagors, 
payment by one cannot save limitation as against.the other: 
co-mortgagors or their interest in the mortgaged property is 
supported by a dictum in Velayudam Pillai v. Vaithialingam 
Pillai? and by two decisions of this Court in Muthu Chettiar v, 
Muhammad Hussain’ and Thayammal v. Muthukumaraswami- 
Chettiar4. But there are decisions of other Courts to the 
contrary. Reference may be made particularly to Parameshri: 
Kunwar v. Dhuman Kunwars, Jagwanti v. Bachan Singhs and. 
Ibrahim v. Jagdish Prasad?. A further point has sometimes 
been raised whether the restriction in cl. (2) of S. 21 applies 
only to the personal liability of the joint contractors or even to 
the liability of the mortgaged property. Difference of opinion 
is also traceable as to the effect of the word “only” in that 
provision: cf. Rajtilak Narayan Sur v. Mufizuddi Topadars, 
Veeranna v. Veerabhadraswami® and Rangasami Aiyangar v. 
Somasundaram Chetitarl0, If it were necessary to base our 
decision in the case on this point, we should be bound to follow 
the decisions of this Court in Muthu Chettiag v. Muhammad 
Hussain’ and Thayammal v. M uthukumaraswami Chettiar‘ or. 
refer the matter toa Full Bench. But as the’ plea of limitation 








1, (1932) LL.R. 55 Mad. 758: 63 M.L.J. 111. 
2, (1912) 24 M.L.J. 66, 


3. (1919) 55 I.C. 763 (2). 4. (1929) 57 M. L J. 588.. 
5, (1929) 119 I.C. 434. 6. (1926) 95 I.C. 774, 
~ 7. (1926) 99 I.C. 424. 8. (1926) 98 1.6. 381, 


9, (1918) LL.R. 41 Mad. 427: 34 M.L.J. 373 (F.B), 
10, (1927) 54M.L.J.150, ` 
60 l ; 
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can be disposed of on another ground, it seems to us unneces- 
sary to do so. 

The plaintiffs relied upon this part-payment as saving 
limitation against both the mortgagors, on the ground that in 
making that part-payment Chinnayyadora acted as managing 
member of the family and as such was authorised to make the 
payment on behalf of Bhimandora as well. In the Court below 
reliance was placed for this purpose upon evidence showing 
that they were’ members of an undivided family of which 
Chinnayyadora was the manager; and reliance was also placed 
upona letter, Ex. N which, it was contended, expressly 
authorized Chinnayyadora to make the said payment. The 
learned Subordinate Judge refused to accept Ex. N as a 
genuine letter, but he however came to the conclusion that the 
two brothers were undivided and that Chinnayyadora was the 
manager of the joint Hindu family and that therefore the 
payment was sufficient to save limitation as against both. The 
learned Advocate-General however contends that if Ex. N is 
excluded, the mere fact that Chinnayyadora was managing 
member of the family will not suffice to save limitation against 
Bhimandora, because in the present case the contract was entered 
into not by Chinnayyadora alone as managing member of the 
family but by both the brothers and therefore the-case is in 
terms governed by the provisions of S. 21 (2). In support 
of this argument, he relies upon certain observations of the 
Division Bench in Narayana Atyar v. Venkataramana Aiyarl. 
The facts of thatease show that those observations were obiter, 
because the cqurt came to the conclusion that the payments 
relied on were not true and that the entries were merely 
collusive. These observations have been dissented from in 
Bajrangi Prasad Singh v. Kesho Singh? and the learned 
Judges suggest that, at any rate, they must be confined to the 
facts of that case. But even in Narayana Aiyar v. Venkata- 
ramana Aiyar}, the learned Judges recognise that it may be 
possible to infer from the circumstances that the payment was 
made by the managing member on behalf of the other members 
as well and that in that connection the very fact of his being a 
managing member would itself be a factor of importance. This 


view receives corroboration from the way in which S. 21 (2) 
et tt amamah 
1, (1902) LL.R. 25 M. 220 (F.B.). 
2 (1927) LL.R. 6 Pat, 811, 
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has been interpreted by the Full Bench in. Veeranna. v. 
Veerabhadraswamil and in Rangasami Aiyangar v. Soma- 
sundaram Chettiar2. The extent to which this theory of 
implied agency could be carried under similar circumstances is 
illustrated by a recent judgment of the Privy. Council. See 
National Bank of Upper India v. Bansidhar3. Besides the fact 
that Chinnayyadora was the managing member, we have also 
an important document in this case, namely, Ex. T1, dated 8th 
March, 1912. Its genuineness is proved by thé writer himself 
who was examined as P. W. 4 and he has not been cross- 
examined about it. That letter clearly shows © that the 
mortgagee was pressing both the debtors for payment and 
Bhimandora says that Chinnayyadora was going about 
making collections for the purpose of’ making payment 
to the mortgagee. When, following upon-this, after a short 
interval, we find Chinnayyadora actually making the payment, 
it seems reasonable to infer that Chinnayyadora’ who was 
undoubtedly the family manager must have beer acting on 
behalf of both and that, therefore this is clearly a case of 
implied agency within the meaning of the decisions. 


A further point has been raised by the learned Advocate: 
General that, because the entry of payment on Ex. B does not 
purport to say whether it is for interest or principal it is not 
sufficient to save limitation. This question may be material if 
the matter rested on oral evidence as to payment of interest: 
but where the payment is evidenced by a writing which is 
signed by the person making the payment, it makes no difference 
whether the payment is held to be for interest or for principal 
or for both. See Hem Chandra Biswas v. Purna Chandra 
Mukherji4 and Soumia Narayana Aiyangar v. Alagirisami 
Aiyangar’. In these circumstances we agree with the lower 
Court that the suit is not, to any extent, barred by’ limitation. 

As regards the direction for costs in the- lower Court’s 
decree, it is no doubt true that in mortgage suits the amount 
of costs is usually directed to form part of the mortgage money 
to be realised by sale of the mortgaged property; but when one 
of the defendants disputes the right of the mortgagee or raises 
„other contentions calculated to negative his right to maintain 





1. (1918) LL.R. 41 Mad, 427: 34 MLJ. 373 (F.B.). 
“2; (1927) 54 M.LJ. 150.3, (1929) LR 57 LA. 1: 34: C.W.N. 145 (P.O). 
4, (1916) LL.R. 44 Cal, 567. .5, (1912) MAWAN, 754. ~ 
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the suit, this rule cannot be insisted on. In this case the 9th 
defendant pleaded that the suit must fail in whole or in part 
for various reasons; and when these pleas have failed, the 
lower Court was right in directing that he and those who sided. 
with him must pay the costs of the plaintiffs. 


“The appeal fails and is dismissed with costs of the 
plaintiffs-respondents. 


B.V.¥. ; —— Appeal dismissed. 
f PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 


__ Present :—Lorp BLANEsBURGH, Lorp THANKERTON AND 
SIR LANCELOT SANDERSON. 


Sri Radha Krishna Thakurji and another ~. ` Appellants* 
Teo E v. ' aS ; 
Babu. Raghunandan Sinha and others `.. Respondents. 


Bengal Tenency Act (Act VIII of 1885), Ss. 5, 20, 21, 116 and 120— 
Acquisition of right of occupancy—Ziraat or private lands of the proprietors 
—Effect of admission in the kabuliyat as to the lands being “Khudkasht”. 

Respondents, who were settled raiyats within the meaning of S. 20 of the 
Bengal Tenancy Act, 1885, claimed occupancy rights under S. 21 (1) in 
respect of 101" bighas of land, of which 14 bighas were paddy lands, the 
remainder being kharur lands (i.e., grass growing lands). Respondents’ claim 
was dependent on a lease of the lands granted to them by the appellants (the 
maliks) in 1914. In the kabuliyat executed by the respondents the lands were 
déséribed as “Khudkasht”, 

Held, (1) that the lands were let to the respondents under the lease of 
1914 for the purpose of cultivation as defined in S.5 (2) of the Act. The 
holding must be considered as a complete unit, and there was no reason for 
separating the paddy éands from the kharur lands. 
` (2) That under S. 120°(2), itis the duty of the Court to presume that 
land is not a proprietor’s private land until the contrary is shown. 

(3) That, under the circumstances, the admission by the respondents in 
the kabuliyat of 1914 that the lands were “Khudkasht” could not be accepted 
as a clear admission that they were ziraat or private lands of the maliks. 

(4) That there being no other evidence that the lands were zirat or 
privaté lands, thé appellants (the maliks) had failed to displace the aforesaid 
statutory presumption. 

i (5) That the respondents were not therefore precluded, under S. 116, 
‘from acquiring occupancy rights in the suit lands. 

Raja Diakeshwar Prasad Narain Singh v. Gulab Koer, (1926) L.R. 53 

LA. 176, distinguished. 


... Appeal No. 6 of 1932 from a decree of the High Court, 


Patna, dated the.18th.! November, 1929, reversing the decree of 





BEC, “Apgeal No.6 of 1932, ; 20th December,-1934, 
peer eae No, Lof 1930. pe : 
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the Subordinate Judge of Darbhanga, dated the 26th January, 
1927. 


The questions for determination on the appeal were: (1) 
whether the suit lands were the proprietor’s private lands within 
the meaning of the Bengal Tenancy Act, 1885, Ss. 116, 120; and 
(2) the effect of an admission by the respondents that the lands 
were ‘“‘Khudkasht.” 

The facts of the case are set out in the Board’s judgment. 

De Gruyther, K.C. and Parikh for appellants.—*Submitted that 
the respondents’ admission in the kabuliyat was relevant and was 
a valuable piece of evidence that the lands were ziraat, with the 
result that, by virtue of S. 116 of the Bengal Tenancf Act, they 
could not acquire occupancy rights in such #lands. Raja 
Dhakeshwar Prasad Narain Singh v. Gulab Kueri, Bindeshwari 
Prasad Singh v..Maharaja Kesho Prasad Singh? and Bhagtu 
Singh v. Raghunath Sahai, Moreover, so far as the kharur lands 
(i.e. grass-growing lands) were concerned, they were not held 
for purposes of cultivation within the meaning of S. 5, 
sub-S. (2), and so could not be the subject of occupancy right. 


Sir Dawson Miller, K.C. and Wallach for respondents.—Sub- 
mitted that, as pointed out in Hira Lal Singh v. Matukdhari Singh4 
the meaning attributed to the word “ khudkasht ” in the Board’s 
judgment in Raja Dhakeshwar Prasad Narain Singh v. Gulab 
Kuer! was based upon an admission by the parties in that suit. 
Under -S. 120, sub-S. (2) of the Act, the Court starts with a 
presumption against the maliks that these were not ziraat lands, 

Reference was made to: S. C. Mitra’s Land Laws of Bengal, 
Tagore Law Lectures, 1895'ed., pp. 319, 326; H. C. Guha’s Land 
Systems of Bengal and Bihar, 1915 ed., p. 431, Sen’s Bengal 
Tenancy Act, 7th ed., p. 787. 

De Gruyther, K.C., replied. 


20th December, 1934. Their Lordships’ judgment was 
delivered by | 

Lorp THANKERTON.—This is an appeal #rom a decree of 
the High Court of Judicature at Patna, dated 18th November, 
1929, which reversed a decree of the Subordinate Judge at 
Darbhanga, dated the 26th January, 1 1927, and decreed the 
pies suit with costs. 





1, (1926) L,R. 53 LA, 176: 1.L.R. 5 Pat. 735 (P.C). 
2, (1926) L.R. 53 LA. 164: LL.R. 5 Pat. 634: 51 M.L.J. 587 (P.C). 
3. (1908) 13 Cal, W.N, 135, _ 4. (1927) LL,R, 7 Pat, 275 at 278; 
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. The present suit was instituted by the respondents on the 
30th April, 1925, against the appellants for ejection of the 
latter from an area of land in village Samartha amounting to 
about 101 bighas, on the ground that the respondents had’ 
acquired a right of occupancy in the lands in suit under the 
Bengal Tenancy Act (Act VIII of 1885), and the question in 
issue in the present appeal is whether they had such a right at 
the date of the suit. 

It was conceded by the respondents before this Board that 
their claim to a right of occupancy depended on a lease of the 
lands in digpute (subject to a small exception referred to later) 
which was granted to them by the appellants in 1914, the terms 
of which are contained in a kabuliyat executed by respondent 
No. 1, who is the head of the Hindu family of which the 
respondents are the members, and dated the 14th August, 1914. 
That lease was for a period of nine years extending from 1322 
to 1330 Fasli, that is, from 5th September, 1914, to 24th 
September, 1923. While the parties are in dispute whether the 
respondents were forcibly ejected or voluntarily ceded 
possession, there is no doubt that the respondenis were out of 
possession at the date of suit. 

= The respondents’ claim is based on S. 21 (1) of the 
Tenancy Act, which is as follows:— 

“ at—(1) Every person who is a settled raiyat of a village within the 
meaning of the last foregoing section shall have aright of occupancy in all 
land for the time being held by him as a raiyat in that village.” 

It is admitted that when they obtained the lease of 1914 
the respondents were settled raiyats of the village within the 
meaning of the Act. The appellants maintained that the 
respondents had acquired no right of occupancy on two alter- 
native grounds, viz.: (a) that no right of occupancy could 
attach to the lands in suit as they were the appellants’ private 
lands within the meaning of S. 116 of the Tenancy Act; and 
(b) that, in any event, the lands in suit were not held by the 
respondents under the lease of 1914 as raiyats, as they were 
not held for the purpose specified in S. 5 (2) under the defini- 
tion of raiyat, namely, “for the purpose of cultivating it by 
himself, or by members of his family or by hired servants, or 
with the aid of partners.” 

The learned Subordinate Judge held that the terms of the 
kabuliyat showed that the lands were let to the respondents for 
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the purpose of cultivation according to S. 5, but that the 
kabuliyat contained an admission by the respondents that the 
lands were the private lands of the appellants, which was 
sufficient evidence to establish the fact, and he dismissed the 
suit. On appeal, the High Court agreed that the lands were 
let for the purpose of cultivation, but they differed from the 
learned Judge’s conclusion as to private lands, and they allowed 
the appeal. ; 

As regards the appellants’ second contention, their Lord- 
ships agree with the decision of both the Courts below that, 
assuming that the lands were not the private lands of the 
appellants, the terms of the kabuliyat of 1914 show that they 
were let for the purpose of cultivation as defined in S.5 (2). 


The appellants founded on the clause which provides: 

« I and my heirs and representatives neither have nor shall have any sort 
of interest in the said land save and except to get the produce, to cultivate the 
land and to pay the rent. I shall not change the features and status of the 
land, nor shall I take recourse to any illegal act or interfere in any matter 
with regard to the land, which may go against the wishes of the said Babu or 

against the provision of law.” 


The extent of the operation of this clause is not very 
clear, but their Lordships are of opinion that, in so far as it 
might be said to restrict the right to cultivate, including the 
right to bring under cultivation, otherwise clearly conferred, 
this clause would constitute an attempt to contract out of the 
Tenancy Act and would be ineffective. The holding must be 
considered as a complete unit, and there is no good reason for 
separating the paddy lands from the kharhur lands both of 
which, on the facts of this case, must be taken as being under 
cultivation within the meaning of the Act. o. 

On the question of private lands, it is the duty of the 
Court, as provided in S. 120 of the Tenancy Act, to presume 
that land is not a proprietor’s private land until the contrary is 
shown. Further, the lands in suit are entered in the survey 
khatian, completed in 1899, as “ Proprietors bakasht,” and 
their Lordships agree with the High Court that the “Guide and 
Glossary to the Survey and Settlement Operations in this 
District,” which were published in 1907, and the “Final Report 
of the Survey and Settlement,” published in 1926, make clear 
that the entry in the Record of Rights negatives the appellants’ 
contention, and is entitled to the statutory presumption 
of its correctness. The report also states the term “ ziraat” is 
locally applied to all land in the possession of the proprietor, 
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irrespective of whether it istruly ziraat, or private land, within 
the meaning of the statute. For this reason, their Lordships 
agree with the High Court that the admission in the kabuliyat of 
1914 that the lands were “Khudkasht” cannot be accepted as a 
clear admission that they were not only in the ‘possession of 
the appellants but were also ziraat, or private land. For the 
above reasons, also, the judgment of this Board in Raja 
Dakeshwar Prasad Narain Singh v. Gulab Kuer1 which procee- 


ded on the evidence and admissions in that case, is not 
applicable to the present case. 


The appellants also founded on the batwara khesra of 
mauza Samartha of 1853, but the most that they can get from 
it is that the lands in suit were then in the proprietor’s posses- 
sion, while the fact that other lands are therein described as 
ziraat, while these lands are not so described, is unfavourable 
to the appellants’ contention. As regards the whole documen- 
tary evidence in the case, their Lordships agree with the High 
Court that the most that it shows in support of the appellants’ 
contention is that from. time to time they were in direct 
possession of-the lands. in suit. They also agree with the 
High Court that the oral evidence fails to establish that these 
lands .were ziraat, or private land. The evidence as to how 
possession passed to the appellants prior to suit is inconclusive. 
Accordingly, their Lordships are of opinion that the appellants 
have failed to displace the statutory presumptions already 
referred to. 

The plaint ‘includes among the lands in suit survey plot 
No. 2139, and this is included in the decree of the High Court, 
but this plot is not included among the lands described in the 
kabuliyat of 1914. The appellants’ counsel drew their Lord- 
ships attention to this, and respondents’ counsel was unable to 
support its inclusion in the decree, which should therefore be 
varied so as to exclude this plot. | 

Their Lordghips will therefore humbly advise His Majesty 
that the appeal should be dismissed with costs, and the decree 
of the High Court of the 18th November, 1929, should be 


affirmed, subject to the exclusion of plot No. 2139, as above 
mentioned. 


Solicitors for appellants: C allingham, Ormond & Maddox. 
Solicitors for respondents: W. W. Box & Co. 
KI J.R: > Appeal dismissed, 


L (1926) L. R. 53 L A. 176: LL.R, 5 Pat. 735 (P.C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Burn. 
Kadir Mohideen Sahib .. Petitioner* (Accused). 


Motor Vehicles Act (VIII of 1914), Offence under—Plying for hire 
without G. permit— Collection of petrol charges only by owner—Transaction 
whether amounts to one of hiring. 

The accused, who was the owner of a motor lorry, was prosecuted under 
the Motor Vehicles Act for having plied his lorry for hire without obtaining 
a G. permit. The accused pleaded that he merely received the cost of the 
petrol from the person who had the use of the lorry anti aal he did not 
receive any other payment or compensation, 

Held, that the transaction did not amount to one of hiring because of the 
collection of petrol charges, and that the accused was not liableto be convic- 
ted for the offence with which he was charged. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Joint Magistrate of Coonoor in Summary 
Trial No. 142 of 1934. 


K. V. Ramaseshan for petitioner. 


The Public Prosecutor (L. H. Bewes) on behalf of the 


Crown. 
The Court made the following 


Orper.—The petitioner is the owner of a motor lorry. 
The facts found are thus stated by the learned joint 
Magistrate: 


“ On 18th August, 1934 Sergeant checked the lorry. It had no G. pore 
It contained furniture and boxes belonging to Inspector-General of Prisons, 
Madras, labelled for Madras. P, W. 2 says he took ccntract from the 
Inspector-General of Prisons and took the accused’s logry. Accused would 
not take petrol charges as he had been charged by the Police, but when he tock 
the lorry the accused asked for petrol charges. He sent hit on four trips. 
This amounts to hire, There is no defence.” 


The plea of accused was: 


“ I did not take hire. Pichamuthu Pillai (P. W. 2) asked me to take the 
lorry. I did not permit. The driver may have taken it.” 


The latter part of this plea was untenable. The accused 
as owner would be liable if his lorry plied or was let for hire, 
whether he permitted it or not. The first part of the plea 
however is a good defence if the accused did not take hire. 
The learned joint Magistrate says, without giving reasons for 
his decision, that taking petrol charges amounts to hire. - I 
cannot support this decision. ‘Hire’ is defined (see Bouvier’s 


ae ee Pat 
* Crl. R. C. No, 831 of 1934, -lith Feb j 
(CL R. P. No. 767 of 1934), , a ag 
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Law Dictionary) asa “bailment in which compensation is to 
be given for the use of a thing...... ” The mere payment to 
the accused of the cost of petrol used while his lorry was at 
the disposal of P. W. 2 is certainly not payment for the use of 
the lorry. It is equivalent to mere replacement in the petrol 
tank of the petrol used. There is no payment or compensation 
for the use of the lorry. The transaction therefore does not, 
in my judgment, amount to one of hiring. The conviction is 
therefore set aside and the fine if paid must be refunded. - 

The learned Joint Magistrate has not stated why he 
imposed: the maximum penalty in this case. The learned 
Public Présecutor informs me that according to his instructions 
the accused had been previously convicted of an offence under 
S. 160f the Motor Vehicles Act. If that had been proved, the 
sentence of fine of Rs. 200 would have been legal. In the 
absence of such proof the sentence was illegal. There is no 
mention of a previous conviction in the particulars entered in, 
the learned Joint Magistrate’s Register. 

B. V. V. Conviction set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice MADHAVAN Nair. 





Killur Ramakrishna Rao .. Appellant® (Plaintiff) 
v. 
Kochi Mahadeva Bhatta and another .. Respondents (Defen- 
dants). 


Lease—Covenant against alienation—Provision for enhanced rent— 
Whether amounts to penalty—Power of Court to relieve party—Landlord nòt 
claiming enhanced rent after alienation—Conduct whether amounts to watver 
of claim. 

The plaintiff's father granted a permanent mulgeni lease of certain lands 
to the defendants. The lease stipulated that the defendants were not to 
alienate their mulgeni interest in the lands and in case of alienation the rent 
payable was to beat an enhanced rate from that time. Subsequently the 
defendants sold their mulgeni right in the lands to their divided brother and 
handed over poss&sion to him, But within a short time thereafter the 
alienee re-conveyed the mulgeni interest to the defendants but continued in 
possession of the lands. It appeared that the plaintiff as well as their father 
received after the alienation rent for the lands at the original rate. After 
sixteen years from the date of the temporary alienation the plaintiff instituted 


“his suit to recover rent at the enhanced rate. 


Held, that the plaintiff was entitled to recover enhanced rent for future 
periods but not for the period for which the lower rent had been received by 
him. The fact that the plaintiff received the lower rent with full knowledge 
LL LLL LT CC LL a 


*S. A. No, 190 of 1931, 13th November, 1934, 
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of the breach of the condition in the lease deed would not amount toa 
waiver of the claim to enhanced rent. 

Halsbury’s Laws of England, Vol. XVIII, Para. 944, Foa on Landlord 
and Tenant, 6th Ed., p. 181, and Denton v. Richmond, (1833) 1C. and 
M. 734: 149 E.R. 595, relied on, 


Held also, that the stipulation in the lease deed for payment of enhanced 
rent was not a penalty and that even if it was inthe nature of a penalty the 
Court could not give any relief against it. 

Foa on Landlord and Tenant, 6th Edi, p. 179, Greenslade v. Taps- 
coti, (1834) 1 C.M. and R. 55: 149 E.R, 991, and hee Shetty v. Gilbert 
Pinto, T.L.R. 42 Mad. 654, relied on. 


Appeal against the Decree of the District Court of South 
Kanara in Appeal Suit No. 154 of 1928, preferred against 
the decree of the Court of the District Munsif of Puthur in 
Original Suit No. 1027 of 1926. 


B. Sitarama Rao for appellant. 
K. Srinivasa Rao for respondents. 4 


The Court delivered the following 

JupeMent.—The plaintiff is the appellant. This second 
appeal arises out of a suit by the plaintiff for the recovery of 
enhanced rent in the following circumstances. 

In 1905 the plaintiff’s father granted a permanent mulgeni 
lease under Ex. A, of certain lands to the defendants. The 
lease stipulated that the defendants were not to alienate their 
mulgeni interest in the lands. In case of alienation the rent 
payable was enhanced from Rs. 137-12-0 to Rs. 250. The 
restraint against alienation and the increase in rent in case of 
alienation are mentioned in the following provision of the 
lease deed; “In case we do not require the said plot, we shall 
hand it over to you only; but we shall have no right to alienate 
this mulgeni right to any one else by way of mortgage, arwar 
(usuftuctuary mortgage), sale, etc. If in contravention thereof 
we alienate it to others, we shall pay geni at Rse 250 per 
year from that time”. On 28th January, 1910, under Ex. B,` 
the defendants sold their mulgeni right in tle lands to their 
divided brother Ramachandra Bhatta and made over possession 
of the holding to him. Within a short time, on 8th March, 
1910, Ramachandra Bhatta reconveyed the mulgeni interest to 
the defendants under Ex. XV. It is admitted that though the 
lands were reconveyed they are still in the exclusive possession 
and enjoyment of Ramachandra Bhatta. Both the plaintiff 
and the plaintiff’s father received, after alienation, the rent 
from the lands at the original rate. The plaintiff’s case is that- 
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as soon as he came to know of the alienation he demanded 
rent at the enhanced rate and registered notices were exchanged 
between the parties. The District Munsif says that it is not 
proved on the evidence that till 1922 the plaintiff was aware 
of the alienation as per Ex. B. On this point the learned 
District Judge observes: 

‘Ido not fora moment believe that plaintiff was ever ignorant of the 
temporary alienation in 1910 or of the fact that Ramachandra Bhatta was 
actually cultivatin® the lands with the permission of the defendants.” : 

The District Munsif also says that it is very likely that 
the defendants took Ex. XV, because the plaintiff’s father 
threateried tg enforce the clause for enhanced rent in the 
mulgeni. This is very probable; and this is also the opinion of 
the District Munsif. These latter facts were relied on in the 


first Court, only to prove that the plaintiff is estopped from 


enforcing the stipulation contained in Ex. A. This plea was 
specifically overruled by the District Munsif. The District 
Judge does not definitely say that the plaintiff is estopped from 
claiming the enhanced rent, but he says, referring to the 
conduct of the plaintiff, “such conduct is clearly inequitable 
and I decline to permit plaintiff to go back on a course of 
action and a policy which both his father and he himself have 
adopted since 1910”. It is clear that no case of estoppel has 
been made out and in this Court the respondent’s case was 
rightly not sought to be supported on the plea of estoppel. I 
may state here that the appellant has argued the case on the 
assumption that ¢he plaintiff knew of the alienation when he 
received for some time the rent from the defendants. The 
question is whether in these circumstances the plaintiff is 
entitled to claim the enhanced rent asked for in the plaint. 


The above question was answered in the affirmative by the 
learned District Munsif and in the negative by the learned 
District Judge, And in the result the plaintiffs: suit was dis- 
missed with costs. In the last paragraph of his judgment where 
he gives the reason for his decision, the learned District Judge, 
after stating that the conduct of the plaintiff is inequitable 
and that he cannot believe that. the plaintiff was ignorant of 
the temporary alienation, says: 

---« The mulgeni interest was only alienated for little more than a month, 


and this.temporary. alienation occurred.16 years before suit, and was clearly 
condoned at the time, In the result, plaintiff’s suit is dismissed with costs.” 
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It is not clear whether the learned Judge passed his judg- 
‘ment on estoppel or waiver of his rights by the plaintiff; but 
it is clear that he thought that the case was an extremely 
inequitable one. l 


The question I have to decide is one of law. No decision 
of any Indian Court directly bearing on the point has been 
brought to my notice; but there are decisions in England which 
support the appellant’s case. Instances of cases where an 
increased rent is reserved in case the lessee cOmmits a breach 
of a covenant, are collected in Foa on Landlord and Tenant, 

6th Edn., page 179 of his book. The learned author 
a e 
Says: 

“Tn certain leases (especially agricultural leases) where the lessce is, 
prima facie, to refrain from certain acts,—e.g., ploughing up pasture, or 
converting land into tillage, removing produce from the premises, cultivating 
the lands on any other than a particular system, sowing more than a certain 
quantity of them with a given seed, or taking from them more than a certain 
number of successive crops of a specified kind, mowing for hay without 
manuring, parting with the possession of land included in the demise, etc., 
(The Italics are mine) a stipulation is often met with for the payment of an 


additional rent proportioned in amount to the extent to which the obligation 
is disregarded.” : 


The levy of an increased rent on parting with the posses- 
sion of land which is the present case—is illustrated by the 
case of Greenslade v. Tapscoiti. In Halsbury’s Laws of 
England, Vol. XVIII, para. 944, it is stated that: 


“ An increased rent may be reserved in case the lessee commits a breach 
of the covenants of his lease. Such a rent is commonly known as a penal rent; 
in general, however, it is not in the nature of a penalty, but is a liquidated 
sum or succession of sums payable by way of satisfactien,” 


And in the last sentence of the paragraph it is stated, «a 
receipt of the original rent is not a waiver of the landlord’s 
claim to the additional rent.” 

In Denton v. Richmond? a higher rent was made payable 
on breach of a condition mentioned in the lease deed. On the 
breach of the condition when rent was claimed at the higher 
rate, it was first pleaded that after the breach of the convenant 
the plaintiff with full knowledge of it received the lower rate 
without demanding the additional rent; and secondly that after 
the committing of the breach the plaintiff with full knowledge, 
etc, gave up and dispensed with his claim to receive the 
additional rent. Both pleas were in effect similar, as pointed 





1. (1834) 1 C. Mrand R. 55: 149 E, R. 991. 
_ 2, (1833) 1C. and M. 734: 149 E, R, 595, 
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out by Lord Lyndhurst, C. B.,and amounted to pleas of waiver. 
It was held that there was no case of waiver and the plaintiff 
was entitled to receive the additional rent claimed. In my 
opinion this case meets all the objections raised by the defendant. 
The proposition illustrated by this case is thus stated in Foa on 
Landlord and Tenant, page 181: 


“ Nor does the lessor lose his right to recover it by accepting the original 
rent only, even if such acceptance be with the knowledge that his right to the 
increased rent accryed.” 


It is argued that the increased rent which the plaintiff is 
thus entitled to get is in the nature of a penalty and the Court 
can relieveeagainst it. As pointed out in the extract quoted 
from Halsbury, the increased rent is not a penalty but is in the 
nature of liquidated damages. Foa in his book makes a state- 
ment to the same effect. He says, at page 180: 


“ In accordance with the principles already stated (referring to an earlier 
;ortion of his book where the distinction between penalty and liquidated 
damages is pointed out) additional rent or single sums, payable under the 
above circumstances, is payable as liquidated or ascertained damages in full; 
unless of course, also in accordance with those principles, such additional 
rent is made payable upon the breach of any one of several stipulations 
of an unequal degree of importance ”— d 


which is not the case here. Even if we assume that the 
provision contained in the deed is in the nature of a penalty, I 
do not think that Courts can give relief against it. It was held 
in Krishna Shetti v. Gilbert Pinto1 with reference to forfeiture 
of a lease and re-entry on breach of a convenant, that Courts 
have no power to relieve against the forfeiture and that the 
lessor was entitled@to possession on breach of the covenant. 

„For the pariod for which lower rent has been received, no 
doubt the plaintiff cannot claim the higher rent provided in 
the deed in case of breach of a covenant; but for future 
periods he is certainly entitled to claim the enhanced rent for 
the reasons given above. I would therefore set aside the 
decision of the lewer Court and restore that of the District 
Munsif with costs here and in the Court below. 

B. V. V. Appeal allowed. 


1. (1919) I. L, R. 42 Mad. 654: 36 M. L, J. 367. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice VARADACHARIAR AND MR. 
Justice Burn. 


Pateel Siddalingana Gowd .. Appellant® (Defendant) 
v. 

Tatana Gowdra Bhimana Gowd and l f 

three others .. Respondents (Plaintiffs). 


Limitation Act (IX of 1908), S. 14, Arts. 109 and 120—Applicability— 
Hindu joint family—Alienee from one member—Suit fo” partition and pos- 
session by others—Decree passed by appellate Court—Unsuccessful procee- 
dings for restitution—Subsequent suit for share of mesne profits—Bar of 
limitation—Suit as one for compensation as between co-owners. 


The plaintiffs were members of a Hindu joint family. The defendants 
held a mortgage over certain joint family properties executed by a step- 
brother of the plaintiffs. In execution of the decree obtained on that mort- 
gage the defendant himself became the purchaser of the properties but as the 
plaintiffs and another deceased brother of theirs were not parties even to the 
suit on the mortgage they resisted the defendant when he attempted to take 
possession as execution purchaser, The Court ordered their obstruction to 
be removed by an order, dated 4th April, 1918, and on the next day the plain- 
tiffs filed a suit under O, 21, R. 103, Civil Procedure Code, for a mere 
declaration. As shorily thereafter the defendant took possession the plaint 
was amended by the addition of a prayer for possession but no relief was 
claimed in respect of future profits. The suit for possession was dismissed 
in the first instance but the appellate Court passed a decree for partition and 
possession of five-sevenths share in the suit properties on 13th October, 1921. 
In execution of the decree the plaintiffs got possession of their share of the 
properties in May 1922. The plaintiffs instituted a suit in 1927 to recover 
their share of the profits for the years 1918 to 1922 and contended that their 
suit was in time because of S.14 of the Limitation Act, they having un- 
successfully prosecuted certain restitution proceedings from 1924 to 1927, The 
Court while negativing the applicability of S, 14 held that the suit was gover- 
ned by Art. 120 and not by Art. 109 of the Limitation Act and passed a decree 
in favour of the plaintiffs for the years 1921 and 1922 only? e 


Held, in appeal, that the earlier proceedings for restitution were not con- . 


ducted in “good faith”, nor did they fail by reasonof want of jurisdiction 
or cause of a like nature and consequently S. 14 of the Limitation Act did not 
apply so as to extend time in favour of the plaintiffs. . 

Ganapathi Mudaliar v. Krishnamachari, (1922) 43 M.L.J, 184 and Baijnath 
Lala v. Ramdoss, (1914) 39 Mad, 62; 27 M.L.J. 640, considered. 

Held further, that the claim was one for compensation as betwecn co- 
owners and not for mesne profits and the suit was rightly held to be governed 
by Art. 120 and not by Art. 109 of the Limitation Act, 

Yerukola v. Yerukola, (1922) LL.R.45 Mad. 648; 42’M L.J. 507 (F.B .), 
applied. : 

Watson & Company v. Ramchund Dutt, (1890) L.R. 17 I.A. 110; LL,R. 18 
Cal. 10; Robert Watson & Co.,Lid.v. Ram Chund Dutt, (1896) LL.R, 23 
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Cal, 799; The Midnapore Zamindari Co., Ltd. v. Naresh Narayan Roy, (1924) 
51 LA. 293; LL.R, 51 Cal. 631; 47 M.L.J. 23 (P.C.); Raghubans Narain 
Singh v. Khub Lal Singh, (1931) L.R. 58 I.A. 299; I.L.R. 11 Pat. 22; 61 
M.L.J. 186 (P.C,); and Subba Row v. Rama Row, (1916) I.L.R. 40 Mad. 291; 
30 M.L J. 341, referred to. 


Appeal against the decree of the District Court of Bellary 
in Original Suit No. 19 of 1927. 


V.S. Narasimhachari for appellant. 


B. Somayya and T. M. Venugopala Mudaliar for respon- 
dents. 


The following judgment was delivered by 


Varadachariar, J.-—This appeal raises a question of 
limitation in the following circumstances. 


The plaintiffs are members of a joint Hindu family. The 
defendant held a mortgage over certain joint family properties 
but that mortgage had been executed only by a step-brother of 
the plaintiffs. In execution of the decree obtained on that 
mortgage the defendant himself became the purchaser of the 
properties, but as the plaintiffs and another. deceased brother of 
theirs were not parties even to the suit on the mortgage, they 
resisted the defendant when he attempted to take possession as 
execution purchaser. The Court ordered their obstruction to 
be removed by an order, dated 4th April, 1918; and on the 5th 
April, the plaintiffs filed a suit under O. 21, R. 103, Civil 
Procedure Code, for a mere declaration. As shortly thereafter, 
the defendant took possession, that plaint was amended by the 
addition of a*prayer for possession, but it did not occur to 


‘anybody to add a prayer for future profits as well. The suit 


for possession was ultimately heard by the Subordinate Judge 
and dismissed on the 22nd March, 1921, but on appeal the 
District Court reversed the decree of the Subordinate Judge 
and gave the plaintiffs a decree for partition and possession of 
five-sevenths share in the suit properties. This decree -was 
passed on 13th October, 1921. A second appeal against that 
decree was dismissed by the High Court on 3rd-October, 1923. 
In execution of the decree of the District Court the plaintiffs - 
got possession of their share of the properties by May 1922. 


.On the facts above stated there can be no doubt that the plain- 


tiffs are entitled to five-sevenths.share in the profits received 
from these properties for four years, i.e., between 1918 and 
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1922; and on the allegations in. the written statement, it is 
clear that the profits are received each. year some time about 
March: ‘This suit was instituted only on the 30th March, 1927 
and it will be prima facie barred by limitation if Art. 109 
applied. The plaintiffs claimed that even under the three years 
rule of limitation they would be in time if they were allowed 
a deduction under S. 14 of the Limitation Act, (1) in respect 
-of the period during which the matter was pending in Second 
Appeal here te., between 13thy October, 1921 and 3rd October, 
1923 and (2) in respect of the period during which they were 
prosecuting certain proceedings by way of a claim for restitu- 
tion. These latter proceedings were pending from early in 
1924 till 9th March, 1927 when they were ultimately dismissed 
by this Court. The learned District Judge has held that the 
plaintiffs are not entitled to invoke the benefit of S. 14 of the 
(Limitation Act in respect of. either of these periods. Before 
us Mr. Somayya did not contend that S. 14 could be made 
applicable to the period of the pendency of the Second Appeal, 
but he maintained that the period during which the restitution 
proceedings were pending would be covered by S. 14 of the 
Limitation Act. He relied upon the decision of a Bench of 
this Court in Venkatragayya Appa Rao v. Murala Sriramulul 
as laying down that the word ‘appeal’ in S. 14 would also 
include “Revision Petition” and he argued that in the circum- 
‘stances of the present case there could be no doubt that the 
plaintiffs had been prosecuting the restitution proceedings 
diligently and in good faith. o 

For the purpose of the application of S. i4 it itis not sufficient 
merely to say that the word “appeal” will include “Revision 
Proceedings” as well. We must be satisfied that the proceed- 
ing was being conducted bona fide and that it failed on the 
ground of want.of jurisdiction or other defect of a like nature. 
The definition of ‘good faith’ in the Limitation Act itself, will 
show that it must be the result of due care and attention. It 
is difficult to-hold that by any reasonable construction of S. 144 
-of the Code, the present case could-have been believed to fall 
under that Section. Further, in view of the decisions of this 
Court in Ganapathi Mudaliar v. Krishnamachari? and Baiznath 
Lala v v. . Ramadoss3 it is nòt possible to say that the proceeding 


E 
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failed by reason of want of jurisdiction or other cause of a 
like nature. The mere fact that the plaintiffs might have 
honestly believed that they could get all that they are entitled 
to by way of proceedings in restitution will not suffice to give 
them the benefit of S. 14. We must therefore hold that the 
learned Judge was right in his view that the plaintiffs are not 
entitled to claim a deduction of either of the above periods. 
The learned Judge has however held that the suit is 
governed not by the three years rule of limitation under 
Art. 109 of the Limitation Act but by the six years rule under 
Art. 120. On this basis, he found that the plaintiffs would be 
entitled only to two years profits t.e., those received in March, 
1921, and March, 1922 but their suit would be out of time in 
respect of the earlier two years i.e., the profits received in 
March, 1919, and March, 1920. The appellant—defendant 
objects to this decree in so far as it allowed the plaintiffs? 
claim even for the two later years, the plaintiffs have filed a 
memorandum of objections claiming that the lower Court 
should have allowed profits even for the first two years. As 
we have already held that the plaintiffs are not entitled to the 
deduction of any period under S. 14 of the Limitation Act, the 
Memorandum ‘of Objections fails. As. regards the appeal 
Mr. Narasimhachari maintained that the learned Judge was not 
tight-in excluding the applicability of Art. 109, merely on the 
ground that the defendant’s possession in this case was in a 
sense under an order of a Court of law. . This portion of the 
learned Judge’s judgment is no doubt open to that criticism and 
in view of the degisions in Savarimuthu v. Aithurusu Rowthar1,. 
Rangaswami Kavundan:v. Alagayamman? and Suraj Ranjan 
Choudhury v. Premchand Choudhury it will not be possible to. 
maintain that position. But this conclusion is nevertheless. 
right on another ground. The suit isnot really one for ‘mesne 
profits’ as ordinarily understood nor even one of the descrip- 
tion more fully sẹ out in the first column of Art. 109. Accord- 
ing to. the plaintiffs’.case, they were entitled only to five- 
sevenths share in.the properties and the defendant as purchaser 
of the mortgagor’s interest would be entitled to two-sevenths. 
share in the property so that the parties were really in the 
pon of co-owners. The first column of Art. 109 see of 





~ (1901) LL.R. 25 Mad, 103: 11 M.L.J. 428 (F.B.). 
Ka “adin 2L.W. 169, 3. (1917) 22 C.W.N. 263, 
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property belonging to the plaintiffs ;and also of the profits 
thereof having been ‘wrongfully’ recéived by the defendant. 
Though the expression mesne profits is not used, this descrip- 
tion in the first column corresponds very closely to the defini- 
tion of mesne profits in Cl. (12) of S. 2; Civil ‘Procedure 
Code. Neither of the conditions assumed by the first column. 
can properly apply as between co-owners, because in such.a 
case the property cannot be said to belong to. the -plaintiffs 
alone nor could the profits received by the other co-owners be. 
held to have been wrongfully received by them. That is why, 


in several cases, it has been held that the proper conception- 


even in respect of a claim in the nature of damageg as hetween 
co-owners is that it is a claim for compensation and not a claim 
for: mesne profits (See) Watson & Company v. Ram Chund 
Dutti, Midnapur Zamindary Company, Lid. v. Naresh Narayan 
Roy? and Raghubans Narain Singh v. Khub Lall Singhs. It 
has also been held that in such cases the period of limitation is 
that prescribed by Art. 120 and not that prescribed by Art. 109 
See Robert Watson & Co., Lid. v. Ram Chand_Dutt.4 The. 


Midnapora Zamindary Company, Lid. v. Naresh Narayan Roy? - 


and Subba Rao v. Rama Raos. Mr. Narasimhachari, however; 
contended that even as between co-owners exclusivé possession 
by one may. sometimes become wrongful especially when he is. 
in possession in assertion- of a right. to the whole and denies 
the title of the other co-owners to any share. He relied upon 
a passage in Gurudas Kundu Chowdhury v. Kumar Hemendra 
Kumar Roy6 and on certain observations in Nrityamoni Dassi 
v. Lakhan Chandra Sent. The passage ine Gurudas Kundu 
Chowdhury v. Kumar Hemendra Kumar Roy is guardedly, 
expressed as their Lordships speak of the possession being “in 
one sense” wrongful, for.otherwise there will be no claim to 
compensation at all.. It will not be fair to interpret that 
sentence to mean that the claim is really one of the kind 
contemplated by Art. 109.. As regards the case in Nrityamoni 
Dassi v. Lakhan Chandra Sent it no doubt lays down that 
from the time that a co-sharer asserts exclusive claim or 
collects Be income in his own ‘exclusive right, limitation will 

woe WAN A a BEN EN it ae aa set 

1. (1890) L.R. 171.A. 110:.I1.L.R, 18 Cal. 10. (P.C.).` 
2. (1924) L.R. 51 LA. 293: LL.R. 51 ep 631: 47 M,L.J. 23 (P; C. 
3. (1931) LL.R. 11 Pat. 22. (1896) I-L.R. 23 Cal. 799, 
"5. (1916) LL.R. 40 Mad 291:30 M.L.J. 3417 
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begin to run; but we are now dealing with the question of the 
period of limitation and not with the starting point. The 
judgment of a Full Bench of this Court in Yerukola v. Yeru- 
kolal also lays down that as between co-sharers, the proper 
article applicable is Art. 120 and that limitation will begin to 
run from the time that there is an assertion of exclusive title 
or what may amount to ouster. The cases cited by Mr. Nara- 
simhachari in respect of the character of the possession held by 
alienees from aco-sharer, vis., Mutiusami v. Rama Krishna2, 
Sheik Abdul Gafur v. Ashamath Bibis and Thiagaraja Pillai 
v. Appavoo Pillai4 do not carry this part of the case any 
further. Qn the principle recognised by the Full Bench in 
Verukola v. Kerukolal they only show that limitation will 
begin to run as from the date when the alienees took possession, 
but.they do not show what the period of limitation applicable ~ 
is—whether it is under Art. 109 or Art. 120. The learned | 
Judge has relied upon Perumal Udayar v. Krishnama Cheityar6 
but no question of limitation arose in that case, because the suit 
was held to have been instituted within three years of the 
plaintiff’s attainment of majority. Similarly the observations 
in Pirthi Pgl and Uman Parshad v. Jowahir Singh® and those 
in Shankar Baksh v. Hardeo Bakshi do not help us in dealing 
with this question. They-deal with the question of the right 
to profits and not with the question of limitation. 


The principle of the Full Bench judgment in Verukola v. 
Verukolai, is clearly applicable here and the suit must be held 
to be governed by,the six years rule of limitation prescribed 
by Art. 120. 


On behalf of the appellant, Mr. Narasimhachari also took 
exception to the amount awarded by the Court below in respect 
of the mesne profits for the second period of two years. He 
contended that the defendant had been misled by some obser- 
vations of the learned Judge and that he had not therefore 
examined some more witnesses whom he intended to éxamine. 
The defendant’s affidavit on this point is contradicted by the 


i ST 


1, (1922) LL.R. 45 Mad. 648: 42 M.L.J. 507 (F.B.). 
2. (1889) I.L.R: 12 Mad, 292. 3. (1919) 11 L.W. 31. 
4, (1930) M. W. N. 246. ` 5. (1894) LL.R. 17 Mad. 251, 
6, (1887) 14 LA. 37: I. L. R. 14 Cal, 493 at 509 (P.C.). 
7, (1888) L.R. 16 LA. 71: LL.R. 16.Cal. 397 at 413 (P.C.). 
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affidavit filed by the learned counsel who appeared for the 
plaintiffs in the lower Court. ` But even apart from that, the 
affidavit itself suggests that the evidence available, at any rate 
from public records, related only to the year 1920—1921, and 
in the writteh statement also, it was only that year. that was 
claimed to have been a bad year. That fact was admitted even 
in the plaint and the learned Judge’ has taken due‘note of it 
and awarded a much smaller amount for that year than for the 
next year. In these circumstances, we see no force in the point 
about the non-examination of some witnesses whom the 
defendant intended to examine. Mr. Narasimhachari also 
took exception to the statement of the learned Judge that only, 


D.W. 1 spoke to the failure of the crops ‘ande not any other . 


witness. But the statement of the other witnesses is quite 
` vague and we do not see any reason to differ from the learned 
Judge in his appreciation of the evidence as to mesne profits. 
The result therefore is that the appeal and the memoran- 
dum of objections are both cismissed, but in the circumstances 
without costs. ain, 
B. V. V. Appeal n Memo of objections dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIcE PANDRANG Row. 


Kuppini Naicken `  ..- Accused* in Miscellaneous Case 
< No. 3 of 1933, on the file of 
_ the Stationary Second Class 

Magistrate of Coimbatore. 


Criminal Procedure Code, Ss. 488 (3) and 490—-Enforcement of order 
of maintenance—Imprisonment in default—Jurisdiction of Second Class 
Magistrate, 


A Second Class Magistrate is not competent to pass a sentence of impri- 
sonment for breach of an order for maintenance under SY" 488, Criminal 
Procedure Code. The power to enforce such an order does not necessarily 
include the power to sentence the person against Whom it is passed to 
imprisonment, 

Case referred for the orders of the High Court, under 
S. 438 of the Criminal Procedure Code, by the District Magis- 
trate of Coimbatore in his letter No. 1736 of 1934, D. 3, dated 
29th March, 1934. ` 

Public Prosecutor on behalf of the Crown. 


* Criminal R. C. No. 308 of 1934. TT "Ast August, 1934. 
(Case Referred No. 19 of 1934). . i 
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Accused not represented. 

Orper.—I concur in the view of the District Magistrate 
that a Second Class Magistrate is not competent to pass a 
sentence of imprisonment for breach of an order under S. 488 of 
the Code of, Criminal Procedure directing payment of mainten- 
ance. Even assuming that the words “any Magistrate” in 
S. 490 of the Code of Criminal Procedure have not been used 
with reference to the class of Magisirates referred to in Ss. 488 
and 489 of the Code of Criminal Procedure the power to 
enfofce an order of maintenance does not necessarily include 
the power to sentence the person against whom it was passed 
to imprisortment. The order of the Second Class Magistrate, 
‘Coimbatore, dated 8th December, 1933, is therefore set aside. 

K. C. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


f PRESENT — MR. JUSTICE CURGENVEN AND MR. JUSTICE 
CORNISH. 


Lanka Ramiah and another .. Appellants* (Respondents 


2 and 3) 
v. Ni 
The President of the Board of 
‘ Commissioners for Hindu Religi- 
ous-Endowments, Madras and 
another , ` ' _ «+, Respondents ` (Petitioner 
and first Respondent). 


Madras Hindu Religious Endowments Act (II of 1927), Ss.69 and 70 (2) 
—Recovery of contributtons—Procedure—Jurisdiction of executing Court— 
Validity of contPibution whether can be considered—Service of notice on 
archakas of temple—Objection as to non-service on trustee, 

The Court exercising powers under S. 70 (2) of the Madras Hindu 
Religious Endowments Act has the same powers and is subject to the same 
limitation as Would be a Court executing an ordinary civil decree. It should 
execute the demand made by the Hindu Religious Endowments Board as it 
stands and cannot erter into questions of its validity or propriety: and in 
particular no inquiry can be made into the merits of. the decision upon which 
the demand is made, Thus it cannot go into the question whether the Board 
has claimed contributions for period for which it has no right to make such 
aclaim. It is, however, opento the Court to decide in any particular case 
whether the property out of which it is proposed to realise the amount isa 
religious endowment within the meaning of the Act. 

Where notice of the execution is served on the erchakas of a temple they 
cannot resist the proceeding on the ground that notice was not served upon 





* C, M. As. Nos, 322, 323 and 324 of 1932, _... ..\, 23rd November, 1934 
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any other person as trustee. It is for the trustee of the religious institutions, 
who should have received notice to pay, to intervene and object on that score. 


Appeal against the orders of the District Court of Kistna 
_at Masulipatam, dated 28th March, 1932 and made in E. P. 
No. 98 of 1931, O. P. No. 14 of 1930 and E. P. No. 97 of 
1931, respectively. | 

B.T. M. Raghavachari for died 

P. Venkataramana Rao and Y. Govindarajulu for respond- 
ents. : e 


The judgment of the Court was delivered by 


Curgenven, J—These three Civil Miscellanepus Appeals 
arise out of three of a large number of applications made by, 
the Hindu Religious Endowments Board to the District Court 
of Kistna to enforce the payment of certain contributions 
leviable under Ss. 69 and 70 of the Madras Religious Endow- 


ments Act. The District Court, proceeding under sub-S. (2) ` 


of S. 70 of the Act, has ordered that the properties specified 
in the schedules to the applications should be proceeded against 
for the realisation of these amounts. The appellants, who are 
persons in possession of these properties, raised a large number 
of objections in the Court below as to the validity of the Act 
itself and of the action-of the Board, as well asa number of 
specific objections on the merits of each case. Some of these 
have been given up, including those relating to the validity of 
the Act. 


Before turning to those which are still bined we have to 
consider what are the limits of the powers of‘a Court in making 
an order under S. 70 (2) for the recovery of % contribution. 
The section provides that: 

“The. Court shall, on the application of the President of the Board or 


committee, recover the amount as if a decree had been passed for the amount. 


by the Court against the religious endowment concerned”? 


It is accordingly reasonable -to hold thatsthe Court has the 


same powers, and is subject to the same limitations, as would 
be a Court executing an ordinary civil decree. The general 
principle is of course that the Court cannot go behind the 
decree into the merits of the-claim; whether it is good or.bad 
in law, or in fact, the Court- must. take it at its face value. 
How far this principle extends in the case of an ordinary decree 


has been the subject of a good many: judicial decisions. We 


ourselves. had -occasion recently in Lakshmanan -Chettiar v.. 
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Chidambaram Chettiar! to consider, it is true obiter, the ques- 
tion and we approved a judgment of Jackson, J., in Govindan 
Nadar v. Natesa Pillai2, accepting the principle laid down by 
the Full Bench- case, Gora Chand Haldar v. Prafulla Kumar : 
Roy’, namely, that it is only where -the decree is made by a. 
Court which apparently had not jurisdiction, whether pecuniary 
or territorial or in.respect of the judgment-debtor’s person to- 
make -the decree, that the executing Court is entitled to refuse 

to execute it. Our attention has now been drawn to a Full 
Bench case of the Rangoon High Court S. A. Nathan v. 

S. R. Samson4, which, we do not think was brought to our 
notice in the previous case, which goes a good deal further and. 
considers that*an executing Court is not entitled to question: 
the validity of a decree even upon the grounds specified in the 
Calcutta decision. And a single Judge of the Calcutta High 


| Court itself, in Kalicharan Singha v. Bibhutibhushan Singha 


has followed this decision. It is, we think, clear that the trend. 


„of recent decisions is to incapacitate an executing Court from 


questioning the decree in any respect whatever, certainly in so 
far as the merits of the subject-matter of the suit are concerned. 
The views expressed in Zemindar of Ettyapuram v. Chidam- 
baram Chetty6 and Sami Mudaliar v. Muthiah Chetti7 are not 
in conflict with this principle. In Venkatasomeswara Rao v. 
Lakshmanaswami8 the referring Judges differed on this question 
and.the Full Bench to which it was referred found it unneces- 
sary to decide it. 

Our attention has been drawn to a certain other circum- 
stances in which a Court has to enforce an order by some 
outside authorfty for the payment of money as if it were due 
under a decree. There are English cases, for instance, dealing 
with the powers of Justices in enforcing the collection of poor 
rates, such as Cheney v. Tallowin® and Churchwardens of St. 
Stephen v. Great Northern and City Railway Companyl0, We 
find that in those cases the Justices recognised that their powers 
to question the correctness of the claim which they were asked 





1, (1934) M. W. N. 1377. 2. (1931) 61 M. L. J. 520. 
3. (1925) I, L. R. 53 Cal. 166 (F.B.). 4, (1931) I. L, R. 9 Rang. 480 (F.B.). 
5, (1932) I. L. R. 60 Cal. 191, 
6. (1920) I. L. R. 43 Mad, 675: 39 M. L, J. 203, - 
E - 7. ` (1922) 43 M. L. J. 293. 
LDO. 8. (1928) È L. R. 52 Mad. 275: as L. J. 175 (F.B.). 
< 9. (1904) 2K. B763, = - (1902) 86 L. T. Reps. 390. 
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to enforce were not qualified. But it is impossible to say that Lanka 
the procedure in such cases ‘is: in any strict sense comparable oa 
with that of a Court executing-a decree in this country and, pels 
accordingly, we cannot find that the analogy suggested is of Board, 
much assistance. Another class of cases relates to the enforce- Madras. 
ment of demands under the Co-operative Societies Act in this  Curgen- 
country which a Court is empowered to execute as if they were ven, Ji 
embodied in a decree.. Here, again, we think it is unnecessary 

to examine the several cases, for there is ne doubt that the 

principle has been distinctly recognised that the limitations of 

a Court’s power are similar to those of a Court executing an 

ordinary decree. In respect of the Religious Endowments Act 

itself a case has recently been decided by thes learned Chief 

Justice and King, J., in which this same point of a Court’s 

powers arose, the specific question being whether the District 

Judge could examine the demand made by the Board upon its 

merits and could decide that no demand should have been made 

for more than three years’ arrears of contribution. It was held 

that the District Judge would be in the same position as any 

other executing Court and would be precluded from deciding 

whether the demand was right or wrong. There is thus ample 
justification for the view that the Court must execute the 

demand made by the Board as it stands and cannot enter into 

questions of its validity or propriety. In particular, no inquiry 

can be made into the merits of the decision upon which the 

demand is based. 


The application of this principle is, we, think, sufficient to 
dispose of the only objections before us which might otherwise 
deserve serious consideration whether the Board has claimed 
contributions for periods for which it has no right to make 
such a claim. It is said that a demand for a period before the e 
present Act came into force would not be legalinasmuch as 
S. 7 of the Act does not retrospectively validate such a demand. 
We do not think this is a question which, in enforcing the 
demand, the Court can go into, nor can it go into other similar 
questions of the same. character, ds for instance whether it is 
open to the Board at any time to assess arrears or whether it 
must assess for each year in the succeeding year itself. 


The only further questions. then are whether the Court 
can satisfy itself-that the person to whom the notice has been 


addressed is a trustee and, further, whether the property which 
63 
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it is proposed to proceed against in the execution proceedings 
is trust property. On this latter point we have no doubt that 
it is open to the Court to decide in any disputed case whether 
the property out of which it is proposed to realise the amount 
is a religious endowment within the meaning òf the Act, 
because that clearly is a question which arises in execution 
itself, just as the liability of any property alleged to be that of 
a judgment-debtor for the satisfaction of a money decree 
would be a question arising in ordinary execution. 


With regard to C. M. As. Nos. 322 and 324, the trustees 
were served with notice of demand in each case and they failed 
to pay. An execution petition was then filed before the Court 
embracing the archakas as well as the trustees, and it is the 
archakas who are the appellants before us. If the Court in 
those cases finds that the property in the schedule to these 
execution petitions is part of the religious endowment, it may 
clearly be proceeded against to satisfy the demand, and any 
person who. may be interested in the property, such as these 
archakas may be, may bring into issue the question whether or 
not it is trust property. Of course, if it is trust property, they, 
cannot resist the enforcement of the demand against it. ` 


‘With regard to the remaining appeal, C. M. A. No. 323, it 
appears that notice was served upon the two archakas who are 
the appellants and it is stated.that notice was not served upon 
any other person as trustee. Here, again, inquiry must be made, 
if the fact is disputed, whether the schedule property is. part 
of the religious ehdowment and the.archakas, if in possession 
of it, may be atlowed to contest the issue; but we do not think 
that they have any right to dispute the. validity of the notice 
served by the Board on the ground that it was not served upon 
the trustee., If, in fact, there is some other trustee of the 
religious institution who should have received notice to pay, it 
was for him, and may still be for him, if he elects to intervene, 
to object on this score, and not for persons who, if the property, 
is trust property, have no right to resist the proceedings if, as 
they assert, they are not the trustees. This oase, therefore, we 
consider, cannot on this ground be distinguished from the 
other two cases, and the procedure will be the same in all. 
Accordingly. we think that the correct course will be to set 
aside the orders passed by ‘the learned District Judge in each 
of: these:three cases and: direct the Court-to inquire whether. 
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the property forms part of the religious’ endowinents of the 
specified temple and, if so, what steps should be taken to 
enforce the demand against it. 


We observe from the B Diary that saba of the 
immovable property has been ordered. It may be objectionable 
to effect sales of any portion of this property to meet these 
demands if they can be satisfied in any other way, as by the 
appointment of a receiver. We commend this point to the 
consideration of the Court below in making it$ final orders. 


The costs in this Court will abide and follow the result. 
B. V.V. _. — Cage remanded. 


PRIVY COUNCIL. e 
[On appeal from the High Court of Judicature at Allahabad.) 


. PRESENT :—Lorp ATKIN, Lorp ALNESS AND SIR SHADI 
Lat. A 


Babu Mahadeo Prasad Singh and others ` .. Appellants* 
a : ME 
Karia Bharti. i < - + n.e Respondent. 


Indian Limitation Act, 1908, Art..144—Sale of math property by mahant 
—Possession of alienee, when adverse to-the math—Locus, standi of de facto 
mahant to maintain suit to recover property for the benefit of the math, 

Plaintiff, alleging that he was the chela of one Rajbans (the last “mahani 
of a math) and was, after his death, duly installed. as the mahani, sued to 
recover possession of a village which -belonged to the math and which had 
been sold by Rajbans in 1914 to the defendants. Rajbans died „in 1916 and the 
suit was brought in 1926. The Courts in India found; on the evidence, that 
the plaintiff was neither the chela of Rajbans nor duly installed as mahani, 
The High Court held, however, that the plaintiff was the de facto mahant of 
the math and as such was entitled to maintain the present suit, which was 
accordingly decreed in his favour. 

Held, on appeal by the defendants to the Privy Council :— 


(1) That it was too late at this stage to contend that the suit should have 
been dismissed on plaintiff’s failure.to substantiate his allegation that he was 
installed as the mahant after the death of Rajbans.. . 

(2) That the défect, if any, in the plaint was capable of being remedied 
by an amendment if objection thereto had been taker in proper time in the 
Courts below. 

(3) That, under the Sie stanGes, the High. Court were justified in 
determining the real dispute on the merits. 


(4) That the plaintiff, as the person in actual possession of the math, was 
entitled to recover, not for his own benefit but for the. benefit of the math, 
the property which belonged to the math and which was now wrongly held by 
the defendants, who were in no better position than trespassers. 

A a meet A e aaa 
` *P.C. Appeal No. 8 of 1933. ` * 18th December, 1934, 
-Allahabad Appeal No, 26 of 1931. tees < 
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(5) That the sale of the village by Rajbans was a voidable transaction, 
and the possession of the defendants did not become adverse to the math. 
until the death of the alienating mahant (Rajbens) in 1916, and the suit 
having been brought within 12 years from that date was well in time under 
Art, 144 of the Indian Limitation Act, 1908, 


Mahanth Ram Charan Das v. Naurangi Lal, (1933) L.R. 60 Ind, App. 124; 
I. L. R. 12 Pat. 251; 64 M.L.J. 505 (P.C.), followed. 


Damodar Das v. Adhikari Lakhan Das, (1910) L.R, 37 Ind. App. 147; 
T.L.R. 37 Cal. 885; 20 M.L.J. 624 (P.C.), distinguished. 


Appeal No. 8 of 1933 from a decree of the High Court, 
Allahabad, dated the 20th April, 1931, which reversed a decree 
of the Subordinate Judge of Gorakhpore, dated the 31st March, 
1927. . 

_ The facts of the case are Gu Beni fully set out in the 
Board’s judgment. 

During the arguments reference was made to, Lal Chand 
Marwari v. Ramrup Girl Naurangi Lal v. Mahanth Ram- Charan 
Das? Mahanth Ram Charan Das v. Naurangi-Lal8 Damodar Das v. 
Adhikari Lakhan Dast Gnanasambanda, Pandarasannadhi v. Velu. 
Pandarams, 

DeGruyther, K.C. and Parikh for appellants. 

W, Wallach for respondent. 

18th December, 1934. Their Lordships’ judgment was. 
delivered by 

Sır Samani Lat.—This appeal relates to a village known 
as Saktni, which is situated in the District of Gorakhpur in the 
Province of’ Agra. The village formed part of the estate 
annexed to the math of Kanchanpur in that District and was. 
sold to the defendants, hereinafter called the appellants, on the 
ist March, 1914, by one Rajbans Bharthi alleged to be the 
mahant of the math at that time. Rajbans died on the 21st 
March, 1916, and the present action was brought on the 23rd 
February, 1926, by Karia Bharthi, who claimed to be his. 
successor as the*mahant of the shrine. , 

A large number of pleas were raised to defeat the suit, but: 
there are only two questions which have been argued on this. 
appeal; first, that the plaintiff was not entitled to maintain the 
suit; second, that the claim was barred by limitation. 





1. (1925) L.R. 53 LA, 24: LL.R. 5 Pat. 312: 50 M.L.J. 289 at 323 (P.C.). 
2. (1930) LL.R.9 Pat. 885 at 895. 
3, (1933) L.R. 601, A. 124: LL.R. 12 Pat. 251: 64 M.L.J. 505 (P.C). 
4, (1910) L.R. 37 I. A. 147: LL.R. 37 Cal 885: 20 M.L.J. 624 (P.C). 
5. (1899) L.R. 27 LA. 69: LL.R. 23 Mad. 271: 10 M.L.J. 29 (PC). 
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The facts of the case bearing on these questions do not 
admit of any real dispute. In April, 1894, one Bachchu Bharthi, 
who was admittedly the mahant of the math; died, and two 
persons, namely Rajbans Bharthi and Karia Bharthi came 
forward to claim the officeof the mahant. Karia was, at that 
time, a boy of only about thirteen years of age; and his father, 
acting as his guardian, settled the dispute with the rival 
claimant by a compromise. In accordance with this compro- 
mise Rajbans executed on the 2nd May, 1894, deed by which 
he promised to adopt the boy as his chela and declared him to 
be his successor to the office of mahant: As a result of this 
settlement, Rajbans was recognised and installed as the 
mahant of the math. DS 


On attaining majority. Karia repudiated the compromise 
and instituted in 1899 a suit to estáblish his claim to the office 
of mahant on the death of his guru Bachchu Bharthi. This 
claim was allowed by the Trial Court but dismissed on appeal 
by the High Court. Against the judgment of the High Court 
Karia preferred an appeal to His Majesty in Council, but, while 
the appeal was pending, he entered into a compromise with 
Rajbans. In compliance with the compromise Rajbans exe- 
cuted, on the 25th April, 1904, a document by which he 
assigned to Karia two villages Kanchanpur and Pathkauli, and 
also the building of the math situated at Kanchanpur; while he 


retained for himself the rest of thè property apptrtaining to 


the institution including the village of Saktni. The deed also 
provided that each of the claimants would be competent to 


alienate the property allotted to him without any objection by 


his rival. In the result, Karia did not prosecute his appeal to 
the Privy Council and that appeal was apparently dismissed 
without any decision on the question of a title to the 
mahantship. 


After this compromise Karia lived in the building of the 
math at Kanchanpur, and Rajbans took his abode at Pakri, 
one of the five villages which continued to be in his possession. 
Karia has admittedly alienated both the villages which were 
assigned to him by the compromise, ‘and Rajbans also has 
transferred some properties annexed to the institution includ- 
ing the village of Saktni. In the plaint filed by Karia in the 
present case he laid claim to the village in question-on the 
ground:that he was the chela of Rajbans, and was, after his 
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death, installed as the mahant of the math. The Trial “Court 
and the High Court have, however, held that he was neither. 
the chela of Rajbans, nor appointed to be the head of the 
institution. Both the Courts have also found that Karia, 
though not duly installed, was, in fact, the mahant of the math; 
but they differed on the question of whether he could, in that. 
capacity, recover the property. The learned judges of the 
High Court have answered the question in the affirmative, and - 
their Lordshipseare of opinion that.the GONG NAN reached si 
them is correct. 

There can be little doubt that Karia has been managing 
the affairs ðf the institution since 1904, and has since the 
death of Rajbåns been treated as its mahant by all the persons- 
interested therein. The property entered in the revenue records 
in the name of Rajbans was, on his death, mutated to Karia, 
and it is not sugġested that there is any person who disputes 
his title to the office of the mahant. In these circumstances. 
their Lordships agree with the High Court that Karia was 
entitled to recover for the benefit of the math the property- 
which belonged to the math and is now wrongly held by the 
appellants. They are in no better position than trespassers. 
As observed by this Board in Mahant Ram Charan Das v.. 
N aurangi Lal and othersl.a person in actual possession of the, 
math is entitled. to -maintain a suit to recover property. 
appertaining to it, not for his own benefit, but for the benefit. 
of the math. ; : 

On behalf of the pelana it is contended that the action. 
brought by Karia should have been dismissed,. when it was, 
found that he Could not substantiate ‘his allegation. that he was. 
installed as the mahant after the death of Rajbans.. But this; 
defect in the: statement of claim, if any, could have been- 
remedied by anamendment of the plaint, if the objection had; 
been taken in the courts below. It is clear that all the relevant 
facts were before “the High Court, and thê'learned judges were,. 
upon the facts found by theim, justified in determining the real” 
dispute on the merits. 


. The only other question raised on behalf of the appellants. 
is that-the claim was barred by limitation. This question must. 
be answered with reference to the law which obtained: prior to: 





1,- (1933) 60 LA. 124: LL.R. 12 Pat. 251: 64 M.L]; 505 P.C) nem 
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its amendment by the Indian Limitation (Amendment) Act I 
of 1929. It is common ground that the article-of the Indian 
Limitation Act of 1908 applicable to the claim is Art. 144, 
which prescribes a period of 12 years from the date when the 
possession of the appellants became adverse to the math. Their 
case is that in 1904, when Rajbans settled his dispute with the 
plaintiff, he ceased to be the mahant of Kanchanpur and repu- 
diated the title of the math to the village of Saktni as well as 
to the other villages which he got in purstancesof the compro- 
mise. On that ‘date, it is contended, he began to hold the 
property adversely to the institution, and the action, which was 
brought after the expiry of 12 years from that date? was pariga 
by time. 4 

It is, however, Gbvions that Rajbans had entered into the 
possession of the property in 1894 as the mahant of the math, 
and that his status as mahant was confirmed by the judgment 
delivered by the High Court in 1903. He admittedly held the 
village in question on behalf of the math until the compromise 
in 1904, and the mere fact that the parties to the compromise 
purported to confer upon each other an unrestricted power of 
alienation in respect of the endowed property did not change 
the character of Rajban’s possession. The deed of compromise 
makes no mention of the transfer of the office of mahant, and 
it is to be noted that Rajbans, though he migrated, thereafter 
to Pakri, did not relinquish his position as the mahant of the 
institution. In the sale-deed in question, as well as in .the 
other documents executed by him after 1904, he took care to 
describe himself as mahant, and even justified the sale in 
dispute on the ground that he required money tô discharge the 
debts which he had contracted for protecting the other property, 
appertaining to the math. This recital of legal necessity would 
have been wholly unnecessary, if he had repudiated the title of 
the math and was holding the property on his own behalf. The 
learned counsel for the appellants has tited the case of 
Damodar Das v. Adhikari Lakhan Das1 in support of his 
argument that the possession of Rajbans became adverse from 
the date of the compromise, but that case is clearly distinguish- 
able. The document dealt with therein was an assignment of 
the math as well as its properties, and-as observed by this Board 
in the case of Mahant Ram Charan Das, such an assignment 





1, .(1910) L.R. 37 I.A, 147: LL.R. 37 Cal. 885: 20 M.L.J. 624 (P.C.). 
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was void, and would in law pass no title; with the result 
that the possession of the assignee was adverse from -the 
moment of the attempted assignment. In the present case 
there is no assignment of the religious institution itself to 
Rajbans, nor any other transfer which was a void transaction 
and rendered his possession adverse. He was undoubtedly: the 
mahant of the math in 1904, and, while transferring certain 
items of property to Karia, he kept the rest of the estate for 
himself. It is ene of the villages retained by him that he sold 
in 1914, and that sale was a voidable transaction. The period 
of limitation for the recovery of the village did not begin to 
run until tife death of Rajbans in 1916. The action, which 
was commencéd in 1926, was, therefore, within the limitation 
prescribed by Art. 144, — 

The result is that this appeal fails, and their Lordships 
will humbly advise His Majesty that it should be dismissed 
with costs: l 

© Solicitors for appellants: T. L. Wilson & Co. 
Solicitors for respondent: H.S. L. Polak & Co. 
K.J.R. Appeal dismissed. 


[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT :— SIR Horace Owen Compton Bzastey, Kt., 
Chief Justice, Mr. Justice RaMEsAM AND Mr. Justice Kine. 


K. E. P. V. Venkétachalam Pillai .. Petitioner* (Plaintiff) 
>. 
Rajaballi M. Sajun .. Respondent (Defendant). 


Jurisdiction—Sale of goods—Suit by purchaser for damages for short: 
fall and inferigrity of quality of goods—Course of business—Payment for 
goods at buyer’s puce by means of hundies—Seller discounting hundies at his 
place—Jurisdiction of court to try suit. 

The plaintiff, who was a resident at Tuticorin, sued the defendant, who 
carried on business af Rangoon, to recover damages on account of short-fall 
and inferiority of quality of certain goods sold by the latter tohim. It 
appeared that the goods purchased by the plaintiff were to be. paid for by 
hundies and against bills of lading in favour of the defendant at Tuticorin 
by honouring the bills at the particular place. : 

Held, that part of the cause of action arose at Tuticorin and the court 
of that place bad jurisdiction to try the suit; and the fact that the defendant 





#CRP. No. 1306 of 1931, te . 17th December, 1934. 
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obtained payment by endorsement of the hundies at Rangoon would not de- 
prive the Tuticorin Court of its jurisdiction to try the suit. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise the 
order of the Court of the Subordinate Judge of Tuticorin, 
dated the 17th day of March, 1931 and made in C.M.A. No. 35 
of 1930 preferred against the order of the Court of the 


District Munsif of Tuticorin, dated the 2nd day of September, 


1930 and made in O.S. No. 150 of 1930. š 
A. Swaminatha Aiyar for petitioner. 


R. Krishnaswami for respondent. 
- The judgment of the Court was delivered by 


The Chief Justice —The plaintiff brought this suit in the 
District Munsif’s Court at Tuticorin. His claim as against the 
defendant who carries on business in Rangoon was. for short- 
fall in goods ordered and for damages on account of the 
inferiority of quality of those goods. Onan examination of 
the plaint it is clear.that the suit as framed is a suit by the 
plaintiff against the defendant as his vendor. A preliminary 
issue was taken that the District Munsif’s Court at Tuticorin 
had no jurisdiction to try the suit because no part of the cause 
of action had arisen there and the point was argued that in 
fact the relationship here was not that of vendor and purchaser 
at all but that of principal and agent, the defendant being a 
mere commission agent purchasing goods on the orders of the 
plaintiff. This was treated as a question of law by the 
District Munsif who held that the relationship was that of 
principal and agent and that the suit did not lien the District 
Munsif’s Court at Tuticorin. On appeal to the Subordinate 
Judge, this finding was affirmed. No evidence whatever was 
taken in the case and none of the other issues raised were 
tried. In our view, this is not a suit which could be dismissed 
on this preliminary objection. Obviously the suit as framed 
in the plaint was one which gave the District Munsif’s Court 
jurisdiction to try it. Apart from this, upon an examination 
of the documents another thing is perfectly clear and that is 
that whatever the relationship between the parties may in fact 
be, payment for the goods purchased by the plaintiff or on his 
behalf was to be made at Tuticorin. If that is so, part of the 
cause of action arose within the jurisdiction of the Tuticorin 


District Munsif’s Court. Here the goods were to be paid for 
64 
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by hundies and against bills of lading in favour of the defen- 
dant at Tuticorin by honouring the bills at the branch of the 
Imperial Bank of India at Tuticorin. Therefore the plaintiff 
could not get possession of the goods without paying for them 
at Tuticorin. Thecontention raised before us that because the 
defendant by endorsement of the hundies obtained payment 
for them at Rangoon it makes a difference depriving the 
District Munsif’s Court of its jurisdiction by reason of the fact 
that payment was in fact at Rangoon and not at Tuticorin. 
cannot be sustained. It is a common thing for vendors to 
discount the bills in the place where they carry on business. 
Nevertheless, the place of payment is the place where the bills 
are presented and where they are either met or dishonoured. 
For these reasons, the finding of the Subordinate Judge must 
be set aside and the suit remanded to the District Munsif’s 
Court for disposal of all questions raised in the plaint and 
written statement. The Civil Revision Petition must, there- 
fore, be allowed. The petitioner will have his costs here and 
in the lower appellate Court. The costs in -the District 
Munsif’s Court will abide the result of the suit. 
B. V. V. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 
S. Neelakanda Pillai .. Petitioner* (Defendant) 
v. : 
K. A. Kunju Pillai .. Respondent (Plaintiff). 

Civil Procedure €ode (V of 1908), Ss. 16 and 20—Property situated in 
Native State—Agreement for rent executed in British India—Suit for rent 
filed in British Indian Court—Defendant being subject of Native State — 
Jurisdiction to try suit. 

The plaintiff, a British Indian subject, sued the defendant, who wasa. 
subject of a Native State, for the recovery ofthe rent of a house in Cochin 
State and relied of a rental agreement which had been executed by the defen- 
dant in his favour in British Cochin. The defendant having taken objection 
to the jurisdiction of*the British Indian Court to try the suit, 

Held, that the suit for rent was governed by S. 20 and not S, 16 of the 
Code of Civil Procedure, and the cause of action having arisen in part at the 
place where the agreement was executed the Court of that place had jurisdic- 
tion to try the suit. 

Rungo Lall Lohea v. Wilson, (1898) I.L.R. 26 Cal. 204 and Kunja Mohan 
Chakravarty v. Manindra Chandra Roy Choudhuri, (1922) 27 C. W. N, 542, 
relied on. 

f : 


* C. R. P. No. 1127 of 1934, ‘3rd December, 1934, 
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Held further, that since the cause of action arose in part within the Neelakanda 


jurisdiction of the Court at British Cochin the suit was ; cognizable by that, Pillai 
Couri, even though the defendant was a non-resident foreigner. 7 Koa 
nj 


Gurdyal Singh v. Raja of Faridkot, (1894) L. R. 21 I. A. 171 : I. L. R. 22 Pillai. 

Cal. 222: 4 M.L.J. 267 (P.C.) ; Girdhar Damodhar v. Kassigar Hiragar, (1893) 
I. L. R. 17 Bom. 662; Ram Ravji Jambhekar v. Pralhaddas Subkarn, (1895) 
I. L, R. 20 Boñ. 133; Rambhat v. Shankar Baswant, (1901) 1.L.R. 25 Bom. 
528 ;Tadepalli Subba Rao v. Nawab Syed Mir Gulam Allikhan of Banganapallt 
(1905) LL.R. 29. Mad. 69; Maistry Rajabhat Narain v, Haji. Karim ‘Mamood, 
(1918) 35 M.L.J: 189 and. Guruswami v. Muhammad Khan Sahib, (1932). 
63. M. L. J. 761, reterred to. 
"Petition under S. 25 of Act IX of 1887, find S. 115 of Act 
V of 1908, praying the High Court to revise the Judgment and 
order of the Court of the Subordinate Judge of Cochin, dated 
the 10th day of July, 1934 and passed in S. C'S. No. 94 of. 
1933. i 

`N. R. Sesha Aiyar for petitioner. 

T. A. Ananta Aiyar for respondent. 
The Court delivered the following 


* | JUDGMENT.—The questionis, whether the Sub-Court of 
British Cochin has jurisdiction to try this action, which has 
been brought for the recovery of rent of a house in Cochin 
State, against the defendant who claims to be a subject of the 
State of Travancore. For the purpose of this judgment I am 
assuming that the defednant’s allegation that he is not a 
British Subject, is true, at the time of the suit he was not in 
British India, but the agreement to pay rent, on Which the suit 
is based, was executed in British Cochin. 4 


The first question that. arises is, is a suit for rent governed 
by S. 16 or S. 20 of the Civil Procedure Code? S. 16 provides 
inter alia that suits of a.certain description relating to immove- 
able property “shall be instituted in the Court within the local 
limits of whose jurisdiction the property is situate.” Then, 
there is a proviso which says that a suit to obtain telief respect- 
ing immoveable property may be instituted “either in the Court 
within the local limits of whose jurisdiction the property is 
situate or ih the Court within the local limits of whose 
jurisdiction the defendant actually and voluntarily resides or 
carries on business or personally works for gain.” For the 
defendant it is contended that suits for rent are governed by 
this proviso and that the Sub-Court of Cochin has no jurisdic- 
tion as neither the property is situate, nor the defendant is 
residing, within its local -limits.. ;I cannot agree with this 


Neelakanda 


illai 
v. 

Kunju 

Pillai. 


! 


508 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


contention. The short question is, is a suit for rent “a suit to 
obtain relief respecting immoveable property?” O’Kinealy, J. 
points out, in my opinion very rightly, in Rungo Lall Lohea v. 
Wilson} that in a suit by a landlord against his tenant for rent 
“there is no relief claimed in respect of land nor is it sought 
to deal with it in any way whatever”. Again in Kunja Mohan 
Chakravarty v. Manindra Chandra Roy Choudhuri? it has been 
held that a suit for arrears of rent is governed by the provi- 
sions of 5. 20 and that it may be instituted in any one of the 
Courts specified ih that section. In the present case there can 
be no question that the cause of action, at least in part, arose - 
in British Cochin where the contract was made and the 
agreement was executed. The case thus falls within S. 20 (c), 
which provides inter alia that a suit may be instituted within 
the local limits of whose jurisdiction “the cause of action, 
wholly or in part, arises.’ 

The next and the more important point that arises is, 
whether the application of S. 20 is excluded by reason, of the 
fact that the defendant is a non-resident foreigner. Mr. Sesha 
Aiyar for the defendant contends, relying upon the Privy 
Council decision in the Faridkot case (Gurdyal Singh v. Raja 
of Faridkot)3 that on general principles of International Law, 
a Court has no jurisdiction to entertain a suit against a non- 
resident foreigner in respect of personal claims. The proposi- 
tion so put is much wider than the decision of the 
Judicial Committee in the case mentioned warrants. In that 
case A sued B,a native of Jhind State, in the Court of the 
State of Faridkot, elaiming a certain sum alleged to have been 
misappropriate@ by B while in A’s service at Faridkot. At 
the date of the suit, B neither resided in Faridkot nor was he 
a domiciled subject of the Faridkot State nor did he owe 


* allegiance to that State. The Faridkot Court having passed a 


decree, A brought a fresh suit upon that decree in a British 
Indian Court. What the Privy Council held was, that by 
International Law the decree of the Court of Fridkot State 
was an absolute nullity and it should be so regarded by the 
Courts of British India. But an important reservation 
contained in their Lordships’ judgment must not be lost sight 


of: \ 
(i 
1, (1898) LL.R. 26 Cal. 204. Na. (1922) 27 C.W.N. 542. 
3, (1894) L. R. 21 I A. 171: I L, R. 22 Cal, 222:4 M.L.J. 267 (PC). 
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“It (the foreign decree) must be regarded as a mere nullity by the Courts 
of other nations except (when authorised by special local legislation) in the 
Country of the forum by which it was pronounced.” 

That shows that though by International Law such a 
decree is a nullity, in other words, will not be recognised by 
Courts of other nations, it is nevertheless valid, when autho- 
rised by special local legislation, in the Country of the forum 
by which that decree was pronounced. In the Faridkot case, 
the question arose when a suit based upon a fgreign decree was 
brought in a British Indian Court, it was held that the Courts 
in British India would not by International Law recognise the 
validity of such a foreign decree. Similarly, in Guruswami v. 
Muhammad Khan Sahib1 it was held that a Gourt in British 
India should refuse to execute a decree of a foreign Court 
passed in an action in personam against a British subject. In 
the present case the question is not whether, after a decree is 
passed, a foreign Court will recognise it (that question must, 
on the authority of Gurdyal Singh v. Raja of Faridkot? and 
Guruswami v. Muhammad Khan Sahib1 be answered in the 
negative), but whether a British Indian Court, having regard 
to 5. 20 of the Civil Procedure Code, will passa decree against 
a non-resident foreigner when the cause of action has arisen 
within its local limits. ` 

This distinction is very clearly brought out in the judgment 
of Starling, J., in Girdhar Damodhar v. Kassigar Hiragar3. 
The learned Judge observes that it would be the duty of the 
Courts acting in the execution of a statutory enactment, to 
give effect to it, it being immaterial whefher the judgment 
rendered would in the circumstances be recogni$ed by foreign 
tribunals as being consistent with International Law and the 
general principles of justice, and in support of this view he 
cites the observations of James, L.J.,-and Cotten, L.J., in 


Ex parte Blain, In re Sawers4. The question arose in this 


case under S. 18 of the Presidency Small Catse Courts Act and 
it was held that the Court’s jurisdiction was not excluded by 
reason of the defendant, who carried on business at Bombay 
by his agent, being a non-resident foreigner. This case is not 
a direct authority, as it does not deal with the head of jurisdic- 
tion relating to the cause of action but with a different head 





1. (1932) 63 M.L.J. 761. 
2, (1894) L.R. 21 I. A. 171: LL.R, 22 Cal. 222 : 4 M. L. J. 267 (P.C). 
3. (1893) LL.R. 17 Bom. 662. 4. (1879) 12Ch, D. 522. 
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altogether. But in Ram Ravji Jambhekhar v. Pralhaddas 
Subkarni a plaint was filed in the Bombay High Court with 
leave to sue under Cl. 12 of the Letters Patent. A part of the 
cause of action having been found to have arisen in “Bombay, 
it was held that the Court had jurisdiction against a non-resi- 
dent foreigner. The learned judges expressly referred to the 
passage already cited from the Faridkot casé and approved the 
principle laid down in Girdhar Damodhar v. Kassigar Hiragar®. 
In Rambhat v. Shankar Baswant8 the question . arose under the 
Civil Procedure Code and it was held that a British Court 
could pass a judgment against a non-resident foreigner when 
the cause of Action arose within the jurisdiction of that Court: 
The previous Bombay cases and the Faridkot case were referred 
to and followed. The Madras cases cited by Mr. Ananta Aiyat 
also support this view. Tadepalli Subba Rao v. Nawab Sayed 
Mir Gulam Allikhan of Banganapalli4, Maistry. Rajabhai 
Narain v. Haji Karim Mamood5 and Venkatalutchmi Ammal 
v. Srirungapatnam Srinivasamurthyé, In the last mentioned 
case, the point has been considered at length by Sir Arnold 
White, C.J. I may also refer to Srinivasa M oorthy v. Venkata 
Varada Aiyangart where ‘this question has again been fully 
dealt with. - 


In the result, the lower Court’s decicion is aila aad the 
Civil Revision Petition is dismissed with costs. 2 
B. V. V. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUTI SAMAN AND Mr: Justice 
STONE. 0 ° 
Sree Minakshi Mills, Ltd., through its 
. Managing Agents K. R.M. T. T. T. 
Thiagaraja Chetty & Co., represented 
. by Karumuthu Thiagaraja Chettiar.. Appellant* (Plaintiff) 
A ; vw ° $ : 
a & Sons and another  .~ Respondents ( Defend- 
anis 1 and 2). 


PETET A E EEA appointing Defendant Firm as Managing 
Agents—Directors to execute a draft of an agreement and affix the seal forth- 








(1895). LLL.R. 20 Bom. 133. 2. (1893) LL.R. 17 Bom. 662. 


x (1901) LL.R. 25 Bom. 528. . 4. (1905) LL.R. 29 Mad. 69. 
5. (1918) 35 MLJ. 189, 00) Ti M. L J. 91. 


(19 
7. (1906): LLR. 29 Mad 239: 16 M.L.J. 238. 
* Appeal No. 158 of 1928. ees 15th November, 1934, 
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with—-Defendant Firm acting as Managing Agent though no agreement Sree __ 
executed—Moneys of Company in Bank Deposit operated upon by the Minakshi 
Defendant Firm—Company suing the Firm and the Bank for moneys drawn Malis; TGs 
out by the Managing -Agenti and spent—Action for money had and received Callianjee 
against the Firm—Conversion against Bank—Company cannot receive from & Sons. 


Bank-—Indoor management rule—Firm also not liable to refund as defendant, 


-One of the articles of association of the plaintiff Company appointed the 
first defendant firm as Managing Agents of the Company for the period and 
‘upon the terms and conditions set out in a scheduled agreement and the Board 
-of Directors were authorised to execute the said agreement on behalf of the 
‘Company. By another article the Directors were directed forthwith after the 
registration of the Company, to affix the seal of the Company to the aforesaid 
‘agreement intended to be made between the Company and the Firm. The 
‘Company was registered on 15th July, 1921, and received its ‘ business’ 
-certificate on 29th March, 1923. After the date of incorporation the defendant 
firm purported to act as Managing Agents, opened a Current Account with 
‘the second defendant Bank in the name of the Company, déposited Company’s 
moneys with the Bank and operated on the said account until the date of their 
resignation of their Managing Agency on or about 7th November, 1921. The 
schedule agreement of Managing Agency was not however actually executed 
‘by the Company. Under the said agreement however, the Managing Agents 
had power to open Current Accounts with Banks and to issue cheques and to 
operate on the account. Out of the moneys drawn out by the Defendant Firm 
they paid themselves their remuneration as per terms of the scheduled agree- - 
ment and applied the rest of it for admittedly proper and legitimate expenses 
-of the Company. 

The plaintiff Company sued to recover from both the defendants, all 
the amounts so drawn by the first defendant Firm from the second defendant 
Bank, on the ground that the first defendant Firm was not entitled to draw 
out the Company’s money as no agreement was in fact executed appointing 
them as Managing Agents and thatthe Bank got no legal discharge for 
payment made by it to an unauthorised person, 


Held, that the second defendant Bank was not liable, because, though it 
had constructive notice of the Memorandum and Articles of Association, it 
was entitled to assume that the provisions therejn contained had been 
complied with by the Officers of the Company, especially as in this case where 
the Directors were directed to forthwith affix the seal of the Company to the 
scheduled agreement and that the first defendant Firm was duly appointed 
Managing Agents with powers conferred by the scheduled agreement. 
Mahony v. East Holyford Mining Company, (1875) 7 Eng. and Irish Reports , 
869, followed. i . - 


s 
(2) That the first Defendant Firm also was not liable as all the moneys 
had been expended by the firm in ways that were admittedly proper had the 
scheduled contract been sealed and that in the circumstances no action would 
lie for money had and received against the firm. 


An action for money had and received can lie where there are circum- 
stances which raise an express or implied contract to pay or what has been 
ascribed as a fictitious contract to pay. 


Assuming without deciding that the first defendant Firm could not legally 
sue to recover from the Company their remuneration and moneys expended 
by them on the Company’s behalf, the caseis different where the Company 
sues the Firm as defendant, to refund moneys drawn and spent on its behalf. 


e 


Sree 
Mifiakshi 


Mills, Ltd. 


v. 
Callianjee 
& Sons. 


Stone, J. 


512 THE MADRAS LAW JOURNAL REPORTS. [voL. 


There being no room for any doctrine of mistake, as everybody connected 
with the Company knew that the defendant firm were acting as Managing 
Agents though there was no actual agreement executed, it was not unconscion- 
able or improper for the Firm to retain the moneys paid to them. 


Scope of section for “ money had and received ” discussed. 
In re The Bodegar Company, Limited, (1904) 1 Ch. 276, cistinguished. 
Moses v. Macfertan, (1760) 2 Burr. 1005: 97 E. R. 673, explained and 
applied. 
Appeal against the decree of the Court of the Subordinate 
Judge of Madura, dated 30th September, 1927 and made in 
O. S. No. 80 of 1925 (O. S. No. 78 of 1924). 


S. Srinivasa Aiyangar and T. M. Ramaswami Aiyar for 
appellant. . g 


Advocate-General (Sir A. Krishnaswami Aiyar) and 
S. Panchapakesa Sastri for second respondent. 


The judgment of the Court was delivered by 


Stone, J.—This case raises two points one of which is of 
some interest. The facts are not in dispute. It is unfortunate 


` that the respondent who is the respondent to the appeal that 


raises the only question of any difficulty is not represented so 
that we have not had the advantage of an argument in support 
of the position he would presumably have maintained. 


The plaintiffs are a limited Company. The defendants 
are (1) a firm and (2) The Indian Bank, Ltd. 


The firms were at all material times acting as Managing 
agents of the plaintiff Company pursuant to an agreement. 
The terms of that agreement are scheduled to the Articles of 
Association and Art. 132, provides inter alia that the firm 
“ shall be and are hereby appointed the agents of the Company 
for the period and upon the terms provisions and conditions. 
set out in the (scheduled) agreement. . . . . . . andthe 
Board is hefeby authorised to execute the said agreement on 
behalf of the Company.” 


Art. 149, provides that any preliminary expenses “and any 
other costs, charges or expenses, which the Directors consider 
may be fairly deemed and treated as preliminary ” may be 
placed to a separate account. . . .. . . and “shall be 
chargeable on the profits or capital of the Company as the 
Directors may deem expedient.” 


Article 100, appoints the first Directors by name. 


a 
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Article 3 requires the Directors forthwith after the regis- 
tration of the Company to affix the seal of the Company to the 
scheduled agreement aforesaid with power to agree to modifica- 
tions though only, in one event, subject to the approval of the 
statutory meeting. 

The Company was registered on 15th July, 1921 and on 
29th March, 1923 received the certificate empowering it to 
commence business. The firm resigned all connection with the 
Company on or about 7th November, 1921. œ 

Between the date of registration of the Company and the 
date of resignation of the firm the moneys of the Company 
were deposited with the Indian Bank. The firm purporting to 
act as managing agents purported to operate on that account. 
There is no question but that under the powers conferred on 
the firm by the scheduled agreement the firm had power so to 
operate. 

Between the said dates the firm drew moneys from the 
Bank for two purposes (1) to pay themselves the remuneration 
reserved by the scheduled agreement and (2) to pay on behalf 
of the Company preliminary expenses incurred by the firm for 
the Company. It is not disputed that none of the money drawn 
went into the coffers of the firm except such as went by way 
of remuneration under the terms of the scheduled agreement. 


The questions arise because in point of fact the scheduled 
agreement was never executed by the Directors. 

As a consequence the Company now claims (1) all the 
moneys the Bank has paid to the firm as a consequence of the 
firm operating on the Company’s account, (2 from the firm 
all the moneys so drawn by the firm from the Bank. 

Counsel for the Company appellants very faintly argued 
the appeal as against the Bank very properly ohserving that if 
the Bank could not be regarded as put on notice of the need to 
have the scheduled agreement executed (wlfich notice would 
impose upon the Bank the duty to ascertain that the agreement 
was executed and the firm thereby authorised) the case was 
covered by Mahony v. East Holyford Mining Companyi. 

We are clearly of the opinion that though strangers to the 
Company have constructive notice of the memorandum and 


articles they are entitled to assume that the provisions therein 
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contained have been complied with by the officers of the com- 
pany. Hereby by the articles the Directors are directed forth- 
with to execute by affixing the seal of the Company to the 
scheduled agreement. Strangers to the Company are entitled 
to assume that that direction has been carried out and that as 
a consequence the firm were entitled to act as managing agents 
with the powers conferred by the scheduled agreement. 


The appeal as against the. Bank accordingly clearly fails. 


The appeaf as-against the firm raises points of more 
difficulty. 


It shoud be noted that if the firm can be regarded as im- 
pliedly employed as managing agents there is no question but 
that they have acted quite properly. 

There is therefore no suggestion that they are to be made 
liable for any dereliction of duty or because being in a fidu- 
ciary capacity they have betrayed their trust. All the moneys 
have been expended in ways that would be perfectly proper 
had the scheduled contract been sealed. In that event the firm 
would have been managing agents entitled to draw Rs. 1,000 a 
month (the amount they actually drew) and empowered to 
incur and pay the expenses they actually incurred and paid. 

The cases cited by the appellant proceed along the follow- 
ing well-known lines: 

(1) Prior to incorporation a company does not exist. 
Accordingly no contract can be made by it or for it. It cannot 
be in the position of principal and accordingly on incorporation 
it cannot ratify stich an agreement. This position has been 
established law since Kelner v. Baxter.1 Accordingly’ no 
action lies for breach of such a contract In re Northumberland 
Avenue Hotel Company, Bagot Pneumatic Tyre Company v. 
Clipper Pnoumgtic Tyre Company’ Melhado v. Photo Alegre 
Railway Companys. i 

(2) After irftorporation but prior to the certificate em- 
powering it to commence business a Company has no power to 
do business, contracts made by it are therefore provisional and 
not binding upon it unless and until the Company is entitled 
to commence business. See In re “Otto” Electrical Manu- 
facturing Companys. l 

1. (1866) 2 C.P. Cases 174. 


2. (1886) 33 Ch. D. 16, | 3. (1901) 1 Ch. 196. 
4. (1874) 9 C. P. 503. 5. (1906) 2 Ch. D. 390. 
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(3) The Articles of Association do not constitute a con- 
traċt as between the company and third parties other than 
shareholders as such or officials of the Company, e.g., Directors. 
Conséquently the firm`cannot enforce those clauses in the 
articles which provide for the execution of the scheduled 
agreement. Eley v. Positive Assurance Co.1 and Browne v. La 
Trinidad2, 


It is not proposed to examine the above propositions to 
see whether they precisely express the law of whether they 
should be in more guarded language because without deciding 
anything we assume in favour of the appellant that as stated 
they are correct. We also assume without deciding anything, 
that the firm here could not have ‘successfully sued the 
Company for the expenses they had paid; In re National 
Motor Mail-Coach Company, Lid.;Clinton’s Claims or for their 
remuneration as Managing agents sl re English and Colonial 
Produce Company, Lid.4 

“That however does not dispose of this appeal. The firm 
is not suing the Company. The Company is suing the firm and 
the action must be for money had and received. As Lord 
Mansfield observed in Moses v. Macferlan’ a case which has 
been overruled but which has been cited with approval so far 


as the excerpt we now use is concerned. 

“This kind of equitable action, to recover back money, which ought not 
in justice to be kept, is very beneficial, and therefore much encouraged. It 
lies only for money which, ex aequo et bono, the defendant ought to refund, 
It does not lie for money’ paid by the plaintiff, whichis claimed of him as 
payable in point of honour and honesty, although if could not have been 
recovered from him by any course of law, as in payment of a debt barred by 
the Statute of Limitations, or contracted during his infanéy, or to the extent 
-of principal and legal interest upon an usurious contract, or for money fairly 
Jost at play; because in all these cases the defendant may retain it with a 
‘safe conscience, though, by positive law, he was barred from recovering.” 

Although Lord Mansfield calls it an equitable Action, it is, 
in truth, an action which is derived from the old action for 

5 : . É : 

debt. It is one of the actions on the case and for it to lie 
there must be circumstances which raise an express, or implied 
contract to pay or what has been described as a fictitious 
contract to pay. That is, in the last event the circumstances 
must be such that by the fiction of a contract the law will 
gilt the obligation to pay an imaginary debt. 





“1, (1875) 1 Ex. D. 20 and 88.” ` 2. (1882) 37 Ch. D. rar 13 and 14. 
3. (1908) 2 Ch. 515. 4, (1906) 2 Ch. D.-4 
5. (1760) 2 Burr. 1005: 97 E.R: 676. 
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How entirely the action is dependant upon this contractual 
foundation (though the contract be only a legal fiction) can be 
seen by perusing Sinclair v. Broughami. There it was held 
that money paid by depositors to a building society pursuant to 
an agreement ultra, vires the money could not be recovered 
back by an action for money had and received (though a 
tracing action lay) because an ulira vires contract is null and 
void. There isin such cases no contract express, implied, or 
fictitious. Therefore the basis of the action for money had 
and received did not, in sucha case exist. 

Now although this aspect of the present case was only 
glanced at fh the argument before us it was sought to meet the 
observation that no action for money had and received lay in 
the circumstances here present by the case of In re. The 
Bodegaar Company, Lid.2. 

That case must be considered. There the article provided 
that on the’ happening of a certain event a Director shall vacate 
office. The event having occurred the office was ipso facto 
vacated and the Board had no power to condone or waive. One 
such event was entering into a contract with the Company W, 
a director, entered into a secret contract with the Company. 
That contract commenced in December and ended in June. 
Thereafter he continued to draw his remuneration as Director. 
At the general meeting in July he retired in the ordinary way 
and was re-elected. That happened on two successive years. 
Then the secret contract was discovered. Then W, ceased to 
act. Then W sought to sellhis shares. The company claimed 
the remuneration back and a lien for remuneration paid under 
a mistake of fact for the two years. It was held that for the 
period between the making of the secret contract and the 
termination of the secret contract W, was not entitled to 
remuneration as a Director, on the footing of quantum meruit 
or otherwise, and that for the fees paid during that period the 
Company were entitled to recover them back and had a lien on 
his shares. 

. In that case at page 286 Farwell, J., observes as follows: 
Lord Mansfield, speaking of the action for money had and 


received in Moses v. Macferlan8 says: 


“Jt lies for money paid by mistake; or upon a consideration which 
happens to fail”, 





1, (1914) A.C. 398, 2. (1904) 1 Ch. D. 276. . 
3. (1760) 2 Burr. 1005: 97 E.R. 676. 
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The mistake on which you can recover must as Bramwell, B 
puts it in Aiken v. Short) be a mistake ‘as toa fact which, if 
true, would make the person liable to pay the money; not 
where, if true, it would merely make it desirable that he should 
pay the money.’ That I apprehend means this. If you are 
claiming to have money repaid on the ground of mistake, you 
must show the mistake is one which led you to suppose you 
were legally liable to pay. The same proposition is really 
involvéd in the second head—Total failure of consideration. 


_ As Farwell, J., founded this part of his Judgment on 
Lord Mansfield we feel justified in placing greater reliance 
upon Lord Mansfield and his observations whichediscourage 
the view that money can be recovered back simpty becausé the 
person paying paid without there being any legal liability to 
pay. 

It is not, however, necessary to.disagree with In re Bode- 
gaar Campany, Lid.,2 on this point because here there was no 
mistake. In that case everybody thought the Director was a 
Director except the Director, who must have known that, 
having entered into a secret contract with the Company, he 
was not a Director. Here everybody contected with the 
Company (i.e., the men whose knowledge could be imputed to 
the Company) knew that the firm was not the managing agent 
under any express contract, knew that the firm was acting as 
managing agents, knew that the money was with the Bank and 
was being operated upon by the firm, knew that expenses were 
being incurred and being paid and being paid by the Firm with 
the money of the Company. It may be said this knowledge is 

. 

not proved (though we think it must bë imputed). It is not 
a question whether it is proved or whether the knowledge 
existed. The question is, was the only fact that could be 
known something quite different so that the Compañy, through 
its officers, was mistaken as to the true position? There is no 
such evidence. Obviously the Directors could not be mistaken 
about the fact that the scheduled agreement was not sealed. 
They must have known that it was not for they were the 
officers charged with the duty of executing it. 


Accordingly, in out opinion this case does not fall within 
In re Bodegaar Company, Ltd.1 even if that case on this point 


1. (1856) 1 H. & N. 210, 215: 156 E.R. 1180, 2. (1904) 1 Ch, D, 276, 
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was rightly decided. This case falls within the group of 
instances mentioned by Lord Mansfeld where money has been 
paid to a person A by B in circumstance such that A by action 
could not have recovered the moneys from B.but such that 
there is nothing unconsionable or improper in A, having been 
in fact paid, retaining the money. 


It follows that the appeal must be dismissed ET both 
respondents. As the first respondent Messrs. Calianjee & 
Sons, the firm aforesaid, are ex parte, there will be, so far as 
they are concerned, no order as to costs. The second Respon- 
dent, The Indian Bank, Ltd., are entitled to their costs. 


K. C.e —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice RAMESAM AND MR. Justice 
VENKATASUBBA RAO. 


Karri Seetaramayya .. Petitioner* (Counter-Petitioner) 
v. ; TO ee 
Pappu Subramanyam .. Respondent (Petitioner). 


Civil Procedure Code (V of 1908), O. 21, Rr. 58, 63, 96and 97—Execu- 
tion sale—Claim of tenant of judgment-debtor to occupancy rights—Sale 
directed to be held without prejudice to rights of claimani—Order if conclu- 
sive—Obstruction by claimant to purchaser taking delivery of possession— 
Procedure—Misconstruction of order on claim petition — Application for 
removal of obstruction dismissed on preliminary objection—Interference in 
Revision. E 


In execution of a decree obtained against one D, “the decree-holder 
attached certain lands and applied for sale thereof. A claim petition was 
then put in under O. 21, R. 58, Civil Procedure Code, by S, wherein he alleged 
that he had permanent rights of occupancy in the lands in question and that 
the judgment-debtor’s right was confined to the collecting of an annual cist 
which alone couki be sold by the decree-holder. He prayed either that the 
attachment should be cancelled and the sale stopped, or the sale restricted to 
the judgment-debtor’s right to collect the cist. The court thereupon made 
the following order: ‘‘ Whatever interest the defendant has in the lands put 
to auction wijl be sold and this petitioner’s rights are not prejudiced thereby, 
A note to that efftct shall be made in the sale list and the sale shall be held 
subject to that note’. The sale was held and the lands were purchased by the 
decree-holder himself who transferred his rights to P. Subsequently P filed 
an application under O. 21, R. $7 of the Code alleging obstruction by S and he 
prayed for removal of the obstruction. The lower Court held that the order 
on the claim petition became conclusive under O. 21, R. 63 of the Code and 
dismissed the petition without going into the merits. 

Held, that O. 21, R. 58 did not contemplate an investigation ae a claim by 
the tenant of the judgment-debtor and that the decision of the executing 
court thereon was not conclusive. : 


~ 





*C.R.P. No. 1473 of 1928. 21st December, 1934. 
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Venkataratnam v. Ranganayakamma, (1917) I.L.R. 41 M. 985: 35 M.LJ. 
335 (F.B.), and Saharabi v. Ali, (1922) 44 M.L.J. 141, referred to. 


- Held further, that in such a case the court should investigate the merits 
of the claim and even if it should hold that the claim of the obstructing 
tenant was bona fide, it should order symbolical delivery of possession under 
O. 21, R. 96 of the Code in order to make the proceedings complete. 


Where a court on a misconstruction of the order on a claim petition 
refuses to go into the merits of the case there isa failure to exercise juris- 
diction and it is competent for the High Court to interfere in revision. 

Biri Mohun Thakur v. Rai Uma Nath Chowdhry, (1892) L.R. 19 LA. 154: 
LL.R. 20 Cal..8 (P.C.), relied on. 


Petition under S. 115 of Act V of 1908 ptaying the High 
Court to revise the order of the Court of the District Munsif 
of Koovur in C.M.P. No. 132 of 1928, dated 23rd,April, 1928 
in O.S. No. 512 of 1922 on the file of the Coust of the Dist- 
rict Munsif of Cocanada. 

V. Viyyanna for petitioner. 

G. Lakshmanna for respondent. 

The Court delivered the following 


Jupements. Ramesam, J.—The facts out of which this 
Civil Revision Petition arises are fully stated by my learned 
brother. There are two stages inthis matter. The first is the 
claim petition E.A. No. 3433 of 1924 purported to be filed 
under O. 21, R. 58, Civil Procedure Code. Ex. A, dated 21st 

. November, 1924. The order upon this is Ex. B, dated 16th 
December, 1924. The second stage is in 1928—the obstruction 
by the petitioner before us to the decree-holdex in delivery 
proceedings followed by the application of the decree-holder 
under O. 21, R. 97. The order on this petition is the order 
against which this Revision Petition has been filed. In this 
order the District Munsif held that thé obstructor, that i is, the 
tenant on the land, is precluded by the order Ex. B from set- 
ting up his tenancy, he therefore directed delivery free of the 
tenant’s claim. o 


On the first matter my learned brother has fully consi- 
dered the decisions and the construction to be placed upon 
_ Ex. B and the effect to be given to it. I agree with him in 

thinking that it is not such an order as to compel the claimant 
to file a regular suit within one year under O. 21, R. 63. But 
apart from this, it seems to me that there is another reason 
why Ex. B should not have such an effect. When a claim 
petition is filed under O. 21, R. 58, where the claimant sets up 
some interest adverse to the judgment-debtor so as to entitle 
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him to ask the Court to raise the attachment in respect of the 
whole of the property or a portion of the interest in the 
property attached, the Court may refuse to investigate and 
dismiss the petition on the ground of delay (proviso to R. 58) 
or may proceed to investigate. Then the claimant should 
adduce evidence to show that he had some interest in, or 
possessed of the property which was attached (Rule 59). If 
the Court then comes to the conclusion that the property was 
not in the possegsion of the judgment-debtor or some trustee 
for him or a tenant paying rent to him, the Court allows the 
claim to raise the attachment wholly or partially (Rule 60). But 
if all that the claimant has established is a mortgage or charge, 


` the attachment may continue subject to the mortgage or charge 


(Rule 62). But if the Court comes to the conclusion that the 
property is in the possession of the judgment-debtor or a 
trustee for him or his tenant, the Court has not got to raise 
the attachment wholly or partially but proceed to sell the pro- 
perty. There is no claim to be allowed (Rule 61). Reading 
Rr. 60 and 61, we see that where all that the claimant has is 
merely the interest of a tenant paying rent to the judgment- 
debtor (whether the tenant is a tenant at will or from year to 
year or occupancy tenant) such a person’s possession is regarded 
as judgment-debtor’s possession and there is no attachment to 
be released. That is, for the purpose of investigating the ` 
objections to attachment and the :raising of the attachment 
wholly or partially, the possession of a tenant under the 
judgment-debtor is not regarded as antagonistic to the judg- 
ment-debtor however substantial the question which the tenant 
is an occupancy tenant may be for other purposes ; his possession 
is regarded as that of the judgment-debtor and if this is all the 
claim that is set up, on the facts of it, it is no objection to the 
attachment even if fully made out. Therefore the Court should 
always reject such a petition on the ground that the tenant’s - 
claim is not a kind of claim enquiry which is contemplated in 
a claim petition under O. 21, R. 58. This is absolutely clear 
from the conclusion which the Court has to arrive in Rr. 60 
and 61 and the consequence of such conclusions. I am there- 
fore of opinion that a claim by a tenant of the judgment- 
debtor is not a claim intended by the legislature to be 
investigated into by a petition under O. 21, R. 58. Therefore 
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it is not an order upon which a suit within-one:yéar shouldbe 
filed by.the party against whom the-order is made. |. f 


On’ the second point, “if the ‘obstruction ` is caused by a 
person claiming to be an’ occupancy ‘tenant’ ‘and therefore 
entitled to be in physical possession, the Court; should investi- — 
gate into the matter and if’it finds that the claim i is a bona fide 
claim, the Court should dismiss the application of the decree- 
holder-purchaser i in so far as it seeks to. get physical delivery. 
The Courtshould not dismiss the petition totally; it should 
order delivery under O. 21, R. 96, though the purchaser seeks 
delivery under O. 21, R. 95. In such a case some form of ‘deli- 
very is necessary to make the proceedings complefe as against 
the judgment-debtor, so that in a regular silit against the 
obstructor by the purchaser there should be no-further objection 
by the judgment-debtor that-the execution proceedings are not 
complete and that the suit does not lie under S: 47 of the-Code 
of Civil Procedure. (Vide remarks and the procedure indicated 
in the Full Bench judgment delivered to-day.in C: M. A. No. 42 
of 1932). If the Court finds against the, occupancy - tenant, 
then delivery. of physical possession can be ordered, (O, 21, 
R. 95) ; the Court ought to investigate the matter. The Court 
disallowing: the objection on the ground that -the tenant was 
precluded by the former-order on the claim petition is not one 
of the courses indicated in the Code and therefore irregular 
and the irregularity is so material and of such serious conse- 
quences that we should interfere in- revision. -Apart from the 
order on the claim petition it is possjble that the tenant might 
show his occupancy rights otherwise than by what he adduced 
in the claim petition, He may show- that the viflage i is an estate 
‘within the meaning of S. 3; (2); (d), of the Estates Land Act. 
This is another reason. why the District Munsif’s order is 
irregular. I concur with the order proposed by my learned 
brother. l NAR 

Venkatasubba Rao, J. — This case’ has, been referred to a 
‘Bench by Krishnan Pandalai, `J. and the question raised is as 
regards the effect of an order made upon a,claim ‘petition., In 
execution. of a decree.obtained against: one-.Damojipurapu 
Sithamma, ‘the decreé-holder: ‘attached certain lands and applied 
for sale thereof. A claim petition was then-put in under O. 21, 
R. 58 of. the Civil. Procedure Code, by Karri Seetharamayya 
(the petitioner -before -us),-wherein he alleged that he had 

66 


Secta. 
ramayya 
Subra- 
manyan, 


Ramiesam, T. 


= wie 
wa 


Venkata- 
subba 
Rao, J. 


Seeta- 
ramayya 


wv. 
Subra- 


manyam. 


, Venkata- 
subba 
Rao, J. 


522 THE MADRAS LAW JOURNAL REPORTS. -[voL. 


permanent rights of eccupancy in the lands in- question and 
that the judgment-debtor’s right was confined to the collecting 
of an annual cist of Rs. 300, and went on to say that the 
decree-holder was not entitled to bring the lands to sale but 
should be directed to sell the judgment-debtor’s fight, which,.’ 
as above mentioned, was limited to the collecting of the cist. 
On these allegations, . he prayed in the alternative, either that 
the attachment should be cancelled and the sale stopped or the 
sale restricted tq the judgment-debtor’ s right to collect the cist.. 
The Court made the following order: 

" This application was filed late and the sale is going on. Whatever 
interest the defendant has in the lands put to auction will be sold and this. 
petitioner’s rights, are not prejudiced thereby.” A note shall be made to that 


effect in the sale ‘list and the sale; shall be held subject to that note. This. 
petition is dismissed.” 


It is the effect of this order, dated 23rd TE 1924,. 
that has now to'be considered. 


The sale was held; the lands were purchased by the decree- 
holder himself, who transferred his right to Pappu Subra-. 
maniam (the respondent). The present application was filed 
under O. 21, R. 97 in 1928 (that is four years from the date of 
the order on the claim petition) by Subramaniam who com- 
plained that he was obstructed by the petitioner in obtaining 
possession and prayed for the removal of the obstruction. The 
petitioner pleaded that he was entitled to permanent occupancy 
rights and sought to rely upon a judgment of the High Court. 
delivered in 1919, recognising those rights. But the lower 
Court, upholding that respondent’s preliminary objection that 
the order on thg claim petition became conclusive under O. 21,. 
R. 63 as against the petitioner, refused to go into the merits 
of the case. The question is, has that order the effect of 
conclusively negativing the petitioner’s permanent rights of 
occupancy? ° » 


O. 21, R. 63, says that where an order is made against a 
party, it shall be conclusive subject to the result of a regular 
suit which under the rule he is entitled to bring and under 
Art.-11 of the Limitation Act such a suit should be brought 
within one year from the date-of the adverse order. As has. 
been pointed out in the referring order of Napier, J. in 
V enkataratnam v. Ranganayakamma) and again in the judgment. 





1, (1918) I. L. R. 41 Mad. $85: 35 M. L; J. 335 (F, B.). 
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in Saharabi v. Alit the result of holding that the order has 
become conclusive under O. 21, R. 63, is to reduce very often 


the period of limitation from twelve years to one year, and the 
question becomes therefore very important in each case, 
whether the order to be considered is in substance hostile to 
the party and he is bound to get rid of it by filing a regular 
suit: for, under the provision the order must be one made 
‘against’ the party. The question is one of construction of 
the order made in each case and I must remark, in view of the 
numerous cases cited before us, that to attempt to construe one 
order in the light of the observations made in respect of a 
totally different order, is hardly a safe or propér method of 
dealing with the point; and it should be observéd that in not a 


single case cited by Mr. Lakshmanna for the respondent, the 


order construed was worded in the way in which the present 
order is. To say that the petitioner is adversely affected by 
an order which expressly recites that his rights are not to be 
prejudiced, involves an obvious contradiction. The order, 
after reciting that the petitioner’s rights are not to be pre- 
judiced by the sale, goes on to provide that a note to that 
effect shall be made in the sale list and that the sale shall be held 
subject to thatnote. There is an important distinction between 


the terms of this order and many orders which have been. 


construed by the Courts in the cases to which our attention has 
been drawn. In those orders what invariably the Judge said 
was, “let the claimant’s objection be noted in the sale pro- 
clamation ”, whereas the present order is of quite of a different 


nature; it is not the mere objection "of the" claimant that is to. 


be noted (that is worth very little), but it “is the Judge’s 
observation that the petitioner’s rights are not to be affected 
by the sale. Had the order been carried out, and we must 
presume it was, the bidders would have been informed that the 
proposed sale was not to effect the permanent occupancy rights 


`. claimed by the petitioner—which rights tle order in distinct 


terms safeguards. The reason for the order having been 
worded in this way, is not far to seek. In support of his 
alleged right, the petitioner relied not upon some vague 
evidence but upon a definite adjudication by the High Court 
The Munsif, in the face of this, was not prepared to summarily 
réject his claim, nor was he disposed: on the last working day 
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of the Court (it is significant that the. order bears the date 
23rd December, 1924) to enter upona minute investigation. 

Therefore, on the one hand he refrained from giving a positive 
decision in favour ‘of. the ‘claimant and on the other, he was 
careful. enough to ‘preserve ‘and safeguard such rights as he 
possessed. There was need for caution, for, the Munsif could 
not have lost. sight, of - : the fact that the land i in dispute was a. 
large tract, comprising an, area of 100 a acres. It seems to me 
impossible to construe. the order in’ ‘question ashaving negatived 
the petitioner’s tights, for, nothing short: of a clearly hostile. 
order can operate: to produce the result contended for. The 
decision so much relied upon by the respondent, V enkataratnam 
v. Ranganayakammat scarcely supports him. It decided what 
till then was doubtful, that. even where a case fell within the. 
proviso, to-R. 58, which reads thus: ` 


“Provided that no such investigation | shall be made where the Court 
considers that the claim or objection was designedly or unnecessarily 
delayed.” f 


The order should be held to be conclusive. In ‘some later 
cases ‘it has been held that this and. rio more is the effect of 
that decision. Kumaraswami Sastri and- Devadoss, JJ. s in 
Lingama Naidu v. ‘Official Receiver, Madura? after pointing 
out that the Full Bench ruling must be regarded as a decision 
on the facts ef that particular case, observe that it is confined 
to cases where the disposal has been either on investigation or 
on refusal to investigate-upon the ground that the claim is filed 
too late. ‘Similarly, on a difference of opinion between Spencer 
and Krishnan, JJ. zit was held by Sir Walter Schwabe, C.J., 
in Abdul Khadir v:-Somasundaram Chettiar that “ the Full 
Bench held, and held only, that where a decision is given on 
the ground that the matter has been designedly or unnecessarily 
delayed, that ista decision and an ‘order against the applicant 
under O. 21°R. 63, to which Art. 11 applies.” Notwithstand= 
ing, the: doubts ` expressed in these two cases regarding the. 


correctness ‘of the principle laid down by the learned Judges > 


of the Full Bench,-we are bound by that decision; but ‘does it 

necessarily follow that it should be treated-as an authority in 

construing the present order? “In the-réport of that “case the 

whole of ins relevant order has hot tl aay quoted.” After 

Sg ht a sis) EL. RO41 Mad. 985: 35 ML. 7.335: EB). “oe F 

L laen en aan am an 2B (1928) IDLO SHa wien ee ee ak. 8 
3, (1922) I. L, R. 45 Mad827: 43 M.L.J. 467 (474), 
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referring to certain. matters in regard to which the Zamindarini 
was in default, the Judge remarked: 

«The petitioner's prayer that the sale should Le held subject to this claim 
for cist which has not yet been proved, is inadmissible. The allegations of the 
Zamindarini Will be notified to the bidders with the remark that the Zamin- 
darini did. not take steps tor her claim being enquired into during the last ten 
months.” 

First, it must be noted that there is a eae statement here 
that the zamindarini is not entitled toan order that the sale 
should be held subject to her claim; secondly, what is to be 
notified to the bidders is the assertion of the zamindarini, 
which in the previous sentence has been found not proved. 
What happened in the present case is the exact opposite of 
this; it is not the claimant’s assertion that is to be notified but 
the Judge’s decision that by the sale the oe s tight is 
not to be affected. 


Since the Full Bench decision, in numerous cases the 
orders were construed as not having negatived the rights of 
the claimant Ayya Pattar v. Attupurath Mankkal Karnavanl, 
Lakshmi Ammal v. Kadiresan Chettiar®, Saharabi v. Alis, 
Kumara Goundan v. Thevaraya Reddit, Lakshminarasamma v. 
Navugotla Pydanna’, Abdul Khadir Sahib v. Somasundaram 
Chettiar6, and Lingama Naidu v. Official Receiver, Madurar. 
Neither these cases nor those on which Mr. Lakshmanna relied 
Narasimha Chetty v. Vijiapala Nainars, Ponnusami Pillai v. 
Samu Ammals, Lakshumanan Chettiar v. Parasivan Pillai, 
Aisamma v. Moidinil and Ramalingayya v. Narayanappaie do, 
in my opinion, afford us the slightest help, but I cannot help 
remarking that in no case where the claimafit’s contention 
prevalied, was the order so favourably worded as in the 
present. 

On the question whether the Revision Petition lies (the 
respondent, I must say, has not taken the objection) the case 
- presents no difficulty. Here, there was a “failure to exercise 





1, (1919) M.W.N, 805. 2. (1921) 41 M.L.J, 198. 
3. (1922) 44 M.L.J. 141. 4,. (1924) 48 M. L. J. 616. 

5. A.I.R. 1925 Mad: 265, 

6, (1922) LL.R. 45 Mad. 827 : 43 M.L.J. 467. 

7, (1928) 1101. C. 511. 
8, (1014) ZL.W. 206.0 77 9, (1916) 31° M.LLJ. 247. 

10. (1919) 37 M, L. J. 159. 

"(1923) LL.R.47 Mad. 100: 45 M.L.J. 690. 
12, ALR. 1926 Mad. 593. i 
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jurisdiction, as the lower Court, by reason of its misconstruing 
the order on the claim petition, declined to go into the merits 
of the case, namely, whether or not the claimant had perma- 
nent occupancy rights. Birj Mohun Thakur v. Rai Uma Nath 
Chowdhry1 a decision of the Judicial Committee, is a parallel 
case. There, where the Court refused to confirm a sale under 
S. 312 of the Code of 1882 believing that it had no power to 
do so on a wrong construction of the section, their Lordships 
held that there Was a failure to exercise jurisdiction and that 
the decision was subject to revision. Similarly, where the 
lower Court on a wrong construction of O. 21, R. 89 dismissed 
an application made under that section, it was held by a Full 
Bench of this’Court that the order was subject to revision. 
Sundaram v. Mamsa Mavuthare. 

In the result, the Civil Revision Petition is allowed and the 
order of the lower Court is set aside, and it is directed to deal 
with the petition on its merits. 

It need hardly be pointed out that, should the petitioner be 
found entitled to permanent occupancy rights, the proper order 
to make is (an order binding as much upon the parties here as 
upon the judgment-debtor) that the respondent shall be putin 
possession only of the melvaram right; in other words, that he 
shall have symbolical possession of the land. 


The respondent shall pay the petitioner’s’costs of the Civil 
Revision Petition. 


B. V. V. o’ i Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice PANDRANG Rao. 

C. S. Rajagopala Aiyar .. Petitioner* ‘(fourth Accused) 

: a , 

Palaniswamy Goundan .. Respondent (Complainant).. 
Complaint against Sub-Magistrate—Offence .of sub-Magistrate in the 

actof preventing breach of peace—Cognizance of such offence by Courts— 

Total Governments sanction essential — Cognizance ` without ‘sanctidn” by 

Court illegal—Proceedings can be quashed. Š 


If a Sub-Magistrate goes, at the request of ; a Receiver appointed by 
Court, to the spot to prevent breach of peace which is apprehended, it follows 
that what he does or is said to have done after reachirig the place where the 





¿Lo (1892) L. R.I9LA, 154: 1. L. R. 20 Cal. 8 (P.C). 
2.- (1921) LL.R. 44 Mad. 554: 40 M.L.J. 497 (F.B.). 
* Cr. M. P. No. 1019 of 1934. aa gh 26th October, 1934. 
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breach of peace has been feared, is done in his official capacity as a Magis- 
trate and in the performance of what he considers to be his duty as a 
Magistrate. Even if he exceeds his powers and even if he thereby commits 
any offence no complaint in respect of any such offence can be entertained by 
any Court without sanction of the -Local Government. The Court’s cogni- 
zance of such &n offence without obtaining Local Government’s sanction is 
illegal and the proceedings against him can be quashed. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to 
quash the proceedings in C. C. No. 113 of 1934 on the file of 
the Court of the Sub-Divisional Magistrate of Pollachi. 

V. L. Ethiraj and M. Krishna Bharathi for petitioner. 

The Public Prosecutor on behalf of the Crown. 

The Court delivered the following ° 

Orver.—This application is not opposed by the learned 
Public Prosecutor who concedes that the petitioner must be 
deemed to have acted in his official capacity as a Sub-Magis- 
trate when the acts alleged against him in the complaint were 
committed. Itis abundantly clear that this must have been 
the case. The Sub-Magistrate went to the spot at the request 
of the Receiver appointed by the Court as the Sub-Inspector of 
Police was away and the Sub-Magistrate took a small police 
force with him for the purpose of preventing a breach of the 
peace which was apprehended. It follows that what he did or 
is said to have done after reaching the place where the breach 
of the peace was feared was done in his official eapacity as a 
Magistrate and inthe performance of what he considered to 
be his duty as a Magistrate. Even »f he exceeded his powers 
and even if he thereby committed any offence no complaint in 
respect of any such offence could be entertained by any Court 
without the sanction of the Local Government. The Joint 
Magistrate’s action in taking cognisance of the offences said 
to have been committed by the petitioner im this case in the 
absence of sanction by the Local Government is contrary to 
law, and the proceedings now pending before him in this case 
are quashed _so far as the petitioner, t.e., the Sub- tae state 15 
concerned. 

KC hee a l Proceedings quashed. 
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IN THEHIGH COURT-OF JUDICATURE AT MADRAS, 


PRESENT SIR HoORACE-OWEN Compton BEASLEY, Kt.; 
Chief Justice AND MR. JUSTICE KING. 
Kottapalli Lakshminarayana, minor 

by mother and guardian Ra Tg 


-mamma -5 > Appellant* (second-Res- 
BoB 2 ; pondenty 
Kanuparti Hantfmantha Rao ~.. Respondent (second- 
Petitioner). 


Hindu Loi Debts—Father s survetyship debis—Sons’ liability, 


` A Hindu father stood surety fora judgment- debtor and executed a bond ` 
undertaking that tħe judgment-debtor for whom he stood surety would file 


an insolvency petiton within one month, Fhe insolvency petition was not 
fled. ` 


Held, ihat the undertaking amounted to a guarantee for confidence or 
iaar and that the sons of the surety were not liable under the bond. 


` Appeal under Cl. 15 of the Letters Patent against the 
judgment and‘ order of the Hon’ble Mr. Justice -Pakenham 
Walsh; dated 31st March, 1933 and made in A.A.A.O.-.No. 127 
of 1929 preferred to the High Court against the Order of the 
Court of the Subordinate Judge of Bapatla in A.S. No. 19 of 
1928 (E2P. No. 480 of 1926 in O. 5. No. 86 of. 1916, District 
Munsif’s Court Bapatla). f ae 
OR, Bhimasankaram ‘for appellant. 

K. Kanteswara Rao for respondent. 4 

Thé judgment’ of the. Court was delivered by 

King, J —Thé question in this. appeal is a simple one, vis., 
whether the sohs.of one Kothapalli Venkatasubbayya who 
executed. a security bond in 1919 and is now dead are liable on 


; that bond: By the terms of the bond the surety undertook that 


a judgment-debtor would file an insolvency petition within one 
month, and the insolvency petition was not filed: The District 
Munsif of Bapatlatheld that the sons were liable. The Addi- 
tional Sub-Judge of Bapatla that they were not, ‘and in Second 
Appeal Pakenham Walsh, J. restored the decree of the District 
Munsif. | | 2 o 

It is common n ground at ‘the hearing before us and was 
fully recognised in the judgment of Pakenham Walsh, J. that 
the question of the son’s liabtlity-must first be determined with 


Sa ooo 


*L.P. Appeal No. 72 of 1933. 20th September, 1934. 
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reference to the classification of suretyship debts in the ancient 
texts. Four kinds of such debts are distinguished (t) for 
appearance, (ti) for-confidence or for honesty, (ili) for pay- 
ment of money and (iv) for delivery of assets. -Pakenhain 
Walsh, J. holds that the guarantee that the judgment-debtor 
will file an Insolvency Petition falls under none ofthese four 
heads, and then proceedsto conclude that the sons are liable on 
the principle of pious obligation since this debt is neither 
illegal nor immoral. . 


. With all respect to the judgment of the learned Judge we 
find it very difficult to appreciate his reasons for differing 
from the Sub-Judge. They are contained in* one simple 
sentence. It seems to me that it is stretching language very 
widely to say that ‘this man will file an Insolvency petition’ is 
the same as saying he is a respectable man. On the other hand 
it seems to us beyond all argument that. what the surety say 
in his bond in effect is this. ‘The judgment:debtor says he 
will file an Insolvency Petition. I know him. He. is an 
honest man who will carry out his promise, and the Court can 
have confidence in his doing so.’ If this isnot a guarantee ‘for 
confidence’ or ‘for honesty’ then those words can have no 
intelligible meaning. The learned Judge relies on no reported 
case nor is any authority cited before ts to confine the meaning 
of these words to a guarantee that a man is a man of wealth 
and standing, and the phrase. ‘He is a respectable man’ which 
is taken from Max Muller’s ‘Sacred Books of the East’ is 
obviously not meant to ‘be restrictive of exhaustive but is 
clearly only a pharaphrase of the statement. ‘He is an honest 
man in whom so far as the- matter guafanteed is concerned you 
may have confidence’. 

We are accordingly of opinion that ihis appeal must te . 
allowed with costs here and in Second Appeah and the: decreè 
of the Sub-Judge be vesige: 


K.C. Appeal ‘ion 
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PRIVY COUNCIL. 
` [On appeal from the High Court of Judicature at Bombay. ] 


PRESENT:—Lorp THANKERTON, LORD ALNESS AND SIR 
SHADI LAL. 


Liladhar Nemchand RA ppellant* 
2 D. 
Rawji Jugjiwan .. Respondent. 


Contract— Alteration in—Liability of original party after such altera- 


tron, e 


Where a contract note relating to the sale and purchase of certain shares 
was originally drawn by the appellant, a share-broker, in favour of the 
respondent, but at the respondent’s request, his name was deleted from the 
note and that of one H, substituted therefor, 


Held, that the’onus was on the appellant to show that, notwithstanding 
the alteration in the contract note, the respondent remained liable to him in 
respect of the transactions in the shares in question. 


Held, further, that, the appellant had failed to discharge that onus. 

Appeal No. 68 of 1933 from a final judgment and decree 
of the High Court, Bombay, dated the 5th April, 1932. 

Sir Thomas Strangman for appellant. 

Chinna Durai and Miss G. E. Miles for respondent. 

15th February, 1935. Their Lordships’ judgment was 
delivered by 

Lord AtnEss.—This appeal is taken from a final judg- 
ment or order of the High Court of Judicature at Bombay, 
dated the 5tk April, 1932, which in effect reverses a judgment 
or order of that Court in its ordinary original civil jurisdic- 
tion, dated the 9th, October, 1931. The defendant in the suit 
in which these orders were pronounced, who is the present 
appellant, isa share broker in Bombay. The plaintiff in the 
suit, who is the present respondent, was a client of his. 

The principal question submitted for the decision of the 
Board—a question of fact—is whether asale for the settlement 
of April, 1920, and a purchase for the settlement of May, 1920, 
of 500 shares of the Simplex Mills, Ltd. (hereinafter referred 
to as “Simplex shares”), and certain resultant transactions, all 
of which were effected by the appellant, were transactions for 
which the respondent was liable to the appellant. 


The first Court held that the respondent was liable; the 
Appeal Court held that he was not. 





* P, C. Appeal No. 68 of 1933, 15th February, 1935. 
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“On the Ist December, 1922, the respondent instituted the P.C 


present suit against the appellant for the market value of nine” -Liladhar 


sharés of four mill companies in Bombay, which were said to ` Nemehand 
have beeri handed by the respondent to the appellant, on or Rawil 
about the 16th May, 1920, for sale. The appellant, in his written Jugjiwan. 
statement, averred that, on the 20th June, 1920, these shares Lord 
KANE y os Alness. 

were handed over to him in security of the respondent’s indeb- 
tedness in respect of certain share dealings with him, and he 
also counter-claimed for certain sums alleged to be due to him 
by the respondent. The appellant claimed the right to retain 
the shares till he was paid the debt due to him, or to sell them 
in satisfaction of his claim against the respondent. 

In the suit an order was made, by consent, referring to P 


the Commissioner to take an account of the dealings between 
the parties from the Ist January, 1920, to the 31st October, 
1920, and to ascertain and report what sum was due by the one 
to the other on the 16th May, 1920, and the 20th June, 1920. 
The appellant duly lodged his account before the Commissioner, 
Mr. Wadia, and to these objections were lodged by the respon- 
dent. On the 23rd March, 1929, the Commissioner reported. 
He found that there was due by the respondent to the appellant 
Rs. 8,162-3-0, on the 16th May, 1920, Rs. 18,587-3-0, on the 
20th June, 1920, Rs. 24,209-11-0, on the 31st October, 1920. 
‘The transactions relating to the Simglex shares referred to 
supra were included in the accounts considered by the 
Commissioner. 


The respondent filed Seah toethe report of the 
‘Commissioner, whereupon the case came ‘before Mr. Justice 
Baker for decision. In the result, on the 12th December, 1930, 
he set aside the report of Mr. Wadia, and remitted the case for 
consideration to another Commissioner, Mr. Dadachan/ji, who” 
had, inthe meantime, succeeded the first Cofnmissioner. On 
the 29th June, 1931, Mr. Dadachanji reported. He found that 
Rs. 2,849-11-0 was due by the respondent to the appellant on 
the 16th May, 1920, Rs. 3;375-5-0 due by: thé appellant to the 
tespondent on the 20th June,‘ 1920,-and Rs. 2;247-3-0 due by 
the respondent to the appellant on the 31st October, 1920. The 
difference between the results arrived ‘at by the two Commis- 
sioners ‘is dué-in large measure to ‘the fact ‘that the second 
Commissioner eliminated ‘from the accounts certain dealings in 
Fespect of the 500 Simplex shares referred to. 
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The appellant filed exceptions to the second report, which 
were heard by Mr. Justice Kania. On the 9th October, 1931; 


“he gave judgment, setting aside the report, allowing all the 


appellant’s ‘exceptions, and restoring the report of the first 
Commissioner. The respondent appealed against the judgment 
of Kania, J., on the points decided against him, and, on the Sth 
April, 1932, the Appeal Court upheld the findings of the second 
Commissioner regarding the Simplex shares. Both Courts, it 
may be added, aéso dealt with a certain question of surcharge; 
which is not, however, before the Board in this appeal. 

The principal question for determination is whether the 
respondent fs under liability to the appellant in respect of the 
contract relatitlg to the Simplex shares. 

The respondent deposed that the contract note relating to 
these shares was originally drawn in his favour: that he 
requested the appellant, in so far as the Simplex shares were 
concerned, to delete his name from the note, and to substitute 
for it the name of one Halai: that the appellant duly did this: 
and that a fresh contract note relating tothe Simplex shares 
was made out in Halai’s name, and sent to him by the appel- 
lant. The appellant, in his evidence, admitted these statements. 
A copy of the contract note, showing the deletion referred to, 
is before the Board. The appellant, nevertheless, maintained, 
that the transactions relating to the Simplex shares were 
entered into.by him, not for Halai, but for the plak, and. 
that the latter is liable in respect of them. 

` The appellant{s counsel frankly admitted that the onus 
rests on him of showing that, despite the altered terms of the 
contract note, the respondent remained liable to him in respect 


.of the transactions in Simplex shares. The question before 


the Board therefore resolves itself into this—whether the 
appellant hał discharged that onus. Counsel for the appellant 
advanced certain arguments, leading, so he contended, to the 
conclusion that the onus resting upon him had been discharged. 

Their Lordships have carefully considered the contentions 
urged on behalf of the appellant, but they regard these conten- 
tions as quite insufficient to yield the inference desired by him. 
‘They find themselves in complete agreement with the judgment 
of Beaumont, C.J., and, in particular, with the passage at 
pp. 184-5, where his Lordship says :— z 


“Indeed I agree with most of the reasonings and the ‘criticism on the 
accounts in the judgment of Mr. Justice Kania, but I am unable to agree 
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with the conclusion at which he arrived. because it seems torme that he has 
not directed his mind to the real difficulty in the defendant’s way upon which 
the learned Commissioner Mr, ‘Dadachanji based his decision. The question 
on this appeal is whether the plaintiff is liable in respect of dealings in 500 
simplex shares. If heis liable it must be ona contract and the defendant 
must show the-contract. Now, where is the contract on which the defendant 
says that the plaintiff i is liable in respect of those Simplex shares? Ex, D is 
a ‘contract note of the defendant addressed to the plaintiff in which he origi- 
nally included amongst ‘other dealings a Badla transaction in respect of 500 
Simplex shares.. They were to be sold for the April Vida, and bought for 
the May Vida. According to the defendant’s own evidence, the plaintiff saw 
him and told him that that transaction should be in Halai name; and accor- 
dingly the defendant striick out of this contract all reference to the 500 
Simplex shares, and according to his own evidence he made out a new 
contract in respect of these shares with Halai. Well now, thequestion before 
the Court being whether the contract iù respect of the 500 Simplex shares 
was made- with the plaintiff or-Halai, when I find that” originally it was 
proposed to be made with the plaintiff, but that at his request it was altered 
and the contract was made with Halai, I should require very strong evidence 
to show that notwithstanding that alteration the plaintiff was to remain liable 
on the contract.” NK 
‘That evidence, in their Lordships’ opinion, is not forth- 
coming, and accordingly the judgment of the Appeal Court on 


the.principal question in the case must stand. 


‘The appellant, however, contends that the judgment of the 
Appeal Court falls to be rectified in respect of the sum found 
due to him by the respondent. The Appeal Court found due 
‘by the respondent to the appellant :—Rs. 7,099-11-0 at the 16th 
May, 1920, Rs. 874-11-0 at the-20th June, 1920, Rs. 6,497-3-0 
at the 31st October, 1920. Now the appellants accounts from 
the 21st June to the 31st October, 1920, are accepted both by 
the Judges and by the Commissioners; and they show for that 
period a loss of -Rs. 5,622-8-0, incurred by the respondent. 
Included in that period there is shown:—(a) In the . July 
account, a loss of Rs. 3,000 on 100 Simplex shares; (b) in the 
August account, a profit of Rs.-8,717-8-0 on 100 Simplex 
shares—in other words, a profit balance of Rs? 5; 717:8- 0. Itis 
clear that the dealings in regard to 70 ou of ‘the 100 shares 
deferred to are further dealings arising püt`of the original 
contract. In their Lordships’ opinion these.dealings fall to be 
eliminated from the account, just as-the dealings.arising out of 
the contract os to the June’ account have already ` -been 
éliminated. see” Ea Ss oror 


ag! 
a R od . 


p Now, jE the, den aa in 70 ee the -100_shares -are to i 
eliminated from the account, then ;. seven-tenths. - of 
Rs. 5,717- 8- 0, i.e., Rs. 4,002-4-0 falls to be'added-to the debit 
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balance of Rs. 6,497-3-0 found by the Appeal Court to bé due 
by the respondent to the appellant on the 31st October, 1920. 
The order pronounced by the Appeal Court falls to be corrected 
to that extent, and should total Rs. 10,499-7-0. Subject to 
that alteration upon the order, their Lordships will humbly 
advise His Majesty that the appeal should be dismissed. The 
respondent will have the costs of the appeal. 

Solicitors for appellant: Barrow Rogers & Nevill. 

Solicitor fot respondent: Harold Shephard. 

K. J. R. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. Justice PAKENHAM WALSH. 


Narayanaswami Vanniar .. Petitioner* (first Accused) 
v. 
Karumbayiram Periyari .. Respondent (Complainant). 


Criminal Procedure Code (V of 1898), S. 403—Applicability—Convicticn 
by Village Panchayat Court—Setting aside by Joint Magistrate in revision as 
Panchayat Court had no jurisdiction—Fresh complaint on same facts—Ilf 
barred—Madras Village Courts Act (I of 1889), S. 76 (8)—“Misconduct.” 


Petitioner was convicted of an offence by a Village Panchayat Court, and 
on application by way of revision to the Joint Magistrate, the latter set aside 
the conviction, finding that the Panchayat Court had no legal existence at the 
time, and hence had no jurisdiction. On the same facts an identical complaint 
was filed before the same Panchayat Court, and petitioner contended that 
S. 403, Criminal Procedure Code, barred a new trial on the same facts- with 
regard to the same occurrence. ` 

Held, that there was no bar, because the Panchayat Court which originally 
tried and convicted the petitioner had no jurisdiction to try him, and the 
conviction having beew set aside on account of such illegality the order 
setting aside the conviction was no bar to the petitioner being retried on the 
same charge at the instance of the prosecution. 

Obiter: S. 76 (8) of the Madras Village Courts Act empowers the joint 
Magistrate to: set aside an order of conviction on the ground of want of 
jurisdiction of the Court which tried the offence; want of jurisdiction 
amounts to legal “ neisconduct” within the meaning of S. 76 (8) of the Act, 
justifying interference. 

Abdul Ghani v. E®peror, (1902) L L. R. 29 Cal. 412 and Liakat Hossein 
v. The Emperor, (1907) 12 C. W: N. 246, followed. 


Case-law discussed. : H: 
> Petition under Ss. 435 and 439 of the Code of the 
Criminal Procedure, 1898, praying the High Court to revise 
the order of the Court of the Second Class Magistrate of 








> * Cri, R, C, No.97 of 1934. > ` 28th August, 1934. 
` Cri, R. P..No, 90 of 1934. ; i i 
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Kodavasal, dated 23rd- January, 1934 and made in C.C. No. 8 
of 1934. 

M. S. Venkatarama Aiyar for R. Srinivasa Aiyar for 
petitioner. 

P. Krishnamachari for complainant. 

K. Venkataraghavachari for the Public Prosecutor (L. H. 
Bewes) on behalf of the Crown. 


The Court made the following 


ORrDER.—The Petitioner and others were accused before 
the Village Panchayat Court, Narayanamangalam, Tanjore 
District, and convicted of an offence. A revision petition was 
filed in the Court of the Joint Meagistrate, Negapatam, in 
C.M.P. No. 43 of 1932, under S. 76 (8) of the Madras Village 
Courts Act. The Court found that the Bench had no legal 
existence at the time and hence no jurisdiction. It set aside 
_ the conviction and directed the fines paid to be refunded. On 
the same facts an identical complaint was filed before the 
same Panchayat Court in C.C. No. 2.0f 1932. The Petitioner 
put in a petition to the Sub-Magistrate, Kodavasal, to stop 
further proceedings and discharge the accused on the ground 
that S. 403, Criminal Procedure Code barred a new trial on the 
same facts with regard to the same occurrence. 


The Court held there was no bar and against this order the 
present Revision Petition is filed. The argument for the 


Petitioner is that under S. 423 (b). Criminal Procedure Code,. 


if a Court does not order a re-trial it amounts to an acquittal. 
The learned Advocate for the Petitioners admits that the 
Appellate sections of the Code are not applicable to proceedings 
under the Panchayat Courts Act the only. section of the 
Criminal Procedure Code that is made applicable being S. 403 


and that the order of the Joint Magistrate must be held to” 


have been under the powers of revision conferred by S. 76 (8) 
of the Village Courts Act. But he argues, that a revisional 
jurisdiction is in its essence appellate and quotes Chappan v: 
Moidin Kuttil (this case was with reference to S. 662 of the 
Civil Procedure Code of 1882 corresponding to S. 115 of the 
Civil Procedure Code of 1908). He also quotes In the matter 
of the Petition of Dijahur Duti2, where it was held that a 
Magistrate had no power to remand a criminal case to a 


1. (1898) L L. R, 22 Mad. 68 at 81:8 M. L, J. 231 (F.B.). 
2. (1879) I. L. R. 4 Cal. 647. 
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subordinate Magistrate for retrial after the case has once been 
dismissed. He also quotes a recent decision by Burn, J. in 
Chinna Similan v. Peria Similani that in the case of an appeal 
from anorder of acquittal or conviction the appellate Court 
has no jurisdiction to order a de novo trial but can only alter 
or, réverse such order and direct the trial Magistrate to write 
a proper judgment. That case appears to’me to have no 
relevancy whatsoever, because the present.is a case ‘of setting 
aside a conviction and the Petitioner’s own argument is that 
though the appellate sections of the Code arenot applicable the 
revisional power is the same as the appellate power and if 50, 
cleärly the Joint Magistrate had power on .Petitioner’s own 
argument to ofder a re-trial if he had wished to do so. | 

For the Crown it is argued. that the original trial was a 
nullity having been held by persons who had no power to do so 
and fell under S. 530 (p), Criminal Procedure Code. There- 
fore the Joint Magistrate had no power to order a re-trial there 
having been no trial. For this ‘position there is the direct 
authority of Abdul Ghani v, Emperor? and Liakat Hossain v. 
The Emperor. In the first of these cases it was held that 
where a Magistrate who had no jurisdiction for an, offence 
triable exclusively by Sessions and where the Sessions Judge, 
on appeal had merely discharged the accused, there was nothing 
in law to, prevent a Court of competent jurisdiction from 
instituting fresh proceedings against the accused and committing 
him. It was further held that inasmuch’as S. 423, Criminal 
Procedure Code, contemplates an order for a re-trial by a 
Court’ ‘of competent jurisdiction, and the trial had -been set 
aside owing to the Magistrate having had no jurisdiction to 
hold it, no trial had in fact taken place, so that the Sessions 
Judge could not possibly have ordered a re-trial. 

_. In the Second case it was held 'that it is not necessarily the 
duty: of the High Court to order a re-trial of a person whose 
conviction is set “aside on account of an illegality in his trial 
and that when the conviction and. sentence passed upon an 
accused: is set aside by the High-Court.on the ground that: the 
Magistrate who tried the accused had no jurisdiction to do SO, 
the, order ‘of the High Court setting aside the. conviction and 
sentence is no- -obstacle to the. accused being Te- tried on the 





(1933) M. W:N. 2 
2. (1902) ` LL. R. 2. 29 Cd 412, 3. KUN i2 C WI N. 246. 


IN 
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‘same: charge’ at the: instanceof the-prdsecution.. These cases 
‘are exactly in. - point and no authority contra has been quoted 
to me.. ie ee ee 
-As the petition must fail on this TAN I will only. just 
mention two: other arguments raised for the Crown. ` 
The first was that in any case the revisional E 
given to the Joint Magistraté under S.:76: (8): of the-Act is 
no greater than that which he’ has under S. 439, Criminal 
Procedure Code, and that as the latter section does-not empower 
him to order re-trial he could not in ‘any.case have done so. 
‘But S. 76 (8) clearly gives him a power of setting: aside an 
‘order of conviction which he has not got under $. 439 of the 
Criminal Procedure- Code, so that it cannot be ‘argued that he 
has not got the further power, incidental to that, of ordering 
a.re-trial. . The. other argument was that hé had not even the 
power to set aside the conviction because want of jurisdiction 
‘does not fall among the reasons mentioned in S. 76 (8) of a 
Act justifying his interference. “Want of jurisdiction ” 
_ certainly in my opinion legai “misconduct” within the Coe 


-of the section. 
3 P Sas 
“The penton must he dismissed. 


K. C a n —— a < Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE. AT MADRAS: 
"Present — MR. JUSTICE- VENKATASUBBA Rao. A 


Kovur Parvathamma . Petitioner* (Petitioner) * 

A ja? ES ee OTa Ng 
Kovur Subbamma and another ... _ Respondents (Respondents 
= ep ae ee AK i 1 and 2). 


Arbitration—Arbiirator having interest connected with his dtities— 
Whether reference was revocable—Circumstances when-reference revocable— 
Applicant's knowledge .of such interest.of the arbitrator, aot a sufficient 
ground for upholding reference—Illiterate woman—Incapacity to comprehend 
the consequences of submitting to an interested arbitrator—Onus'' of proving 
that she “was aware of the consequences on those supporting the reference.’ 


An arbitrator, who-has an interest dependent upon his decision, will Be . 


‘disqualified if the fact has not been disclosed at the time of his appointment, 
` ` Ifthe parties with full knowledge of the facts, select an arbitrator whọ 
thas to-perform other duties which will not permit of his being: an impartial 
person inthe ordinary sense of the word, the Court will not release them 
from the bargain upon which they have agreed, ni 

' Rüssel 6 on “Arbitration 12th Edn, | pages ; 40 and 41. 


: a . 
wy, capo ts ` ; 





*C. R. P. NG. 832 of 1933, woe. tu it 7th iNovember;-1934, 
68 : 
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Where in a partition suit the matters were referred to arbitration and the 
arbitrator who was a pleader, had been retained by some creditors of the 
estate who contended that the plaintiff’s share was liable for their debts, and 
hence the arbitrator had an interest so connected with his duties as to render 
it unjust that the plaintiff should be held bound by the agreement, but the 
plaintiff, it was found, was aware of that fact as well, on the question whether 
in the circumstances the arbitration reference should not be revoked as. 
prayed for, 

Held, that the law throws around persons such as the plaintiff in this 
case, who was an illiterate woman unable to sign even her name, a special. 
cloak of protection. The onus of proving that there was something more 
than that she had bare knowledge of ‘the fact had not been discharged and. 
hence the reference should be revoked. 

It is incumbent upon the party desiring to uphold the reference to- 
arbitration, tosshow that not only was the plaintiff dimly conscious of the 
fact that the arbitrator had an interest but that she thoroughly comprehended: 
the transaction and was made aware of the implications and the consequences. 


‘of her act. bar 


Kali Baksh Singh v. Ram Gopal Singh, (1913) L. R. 411. A. 23:1. L. R.. 
36 All. 81: 26 M. L. J. 121 (P. C.), followed. 


- Held further, that the Court had inherent e E and could in the- 
exercise of its inherent powérs revoke such a reference, It would be futile- 
to proceed with an arbifration'which was grossly irregular and-defective, “ 


Lachman Machhua v. Moghal Mian, A. I. R. 1925 Pat. 720; Anand Dáš- 
v. Rambhushan Das, A. I. R. 1933 Pat. 566 and Bhola Nath v.. Raghunath 
Das Mithan Lal, (1929) I. L. R. 51 All. 1010, relied on. 


Petition under S. 115 of Act y of 1908 and S. 10704 the: 
Government of India Act, praying the High Court to revise. 
the order ofthe. Court of the District Munsif of Kanigiri,. 
dated 17th March, 1933 and made in 1. A. No. 210 of 1933 in, 
O. S. No.. 780 of 1932. . E Ree iea 


B.T. M. Ragbavachari for Kn AA 


‘Ss. Subramanya Sastri for P. K. Deva Rao and C. A Sa 
manya Aiyar for respondents. : 


The Court delivered the following oe 

Jupeminte—I must hold that it has been clearly proved’ 
that when the arbitrator was chosen, the plaintiff was aware- 
that he had such an interést as would ordinarily disqualify him 
from acting as such. I-take it also as established beyond doubt, 
that her pleader acted in her best interests and perfectly bona 
fide. The question is, can the reference in these circumstances. 
be revoked? There are two principles well settled : 


- 1. An arbitrator, who has an interest dependent upon his: 
decision, will be-disqualified if. that. fact ae not. ‘been ag 
at the time of his appointment. 


LXVIII] THE: MADRAS LAW JOURNAL REPORTS. 589 


2. If the parties with full knowledge òf the facts, select 
an arbitrator who has to perform óther duties which will not 
permit of his being an impartial person in the ordinary sense 
of the words, the Court will not release them from the bargain 
upon which they have agreed. 


Russel on Arbitration, 12th Edn., pages 5 40 ae 41. 


The reason for the second rule is thus stated by Bowen, 
L. J., in Jackson v. Barry Railway Co.1: 

“They (the parties) knew well that he possibly eor probably must be 
committed to a prior view of his own and that he might not be impartial in the 
ordinary sense of the word. ....... It is no part. of our duty to 
approach such curiously coloured contracts with a desire to upset them. 

. To do so would be to attempt to dictate to the efmmercial world 
the conditions under which it should carry on its business?” 


In the present case the facts are these. The suit, which 
has been referred to arbitration, relates to the partition of an 
estate. A material issue in the case seems to be, are certain 
debts binding upon the plaintiff and is her share in the estate 
liable for them? Now it transpires that the arbitrator, who is 
a pleader, had been retained by some creditors of the estate 
who contend that the plaintiff’s share is liable for their debts 
and that some suits had been filed by him on their behalf inter 
alia against the plaintiff. That being so, there can be no-doubt 
that the arbitrator has an interest’so connected with his duties 
as to render it unjust that the plaintiff (granting that she had 
no knowledge of the fact) should be held bound by the agree- 
ment. But I have ‘just said’ that I accept the lower Court’s 
finding that the: plaintiff was on the date of the arbitrator’s 
appointment, aware of this fact. 1 should have therefore, if 
no other principle was involved, dismissed the plaintiff’s appli- 
cation; but the plaintiff is an illiterate woman unable to sign 
even her name and in my opinion something more must be, 
shown than that she had bare knowledge of the fact. The law” 
throws around’ such persons (to adopt the language used in a 
Privy Council case) a special cloak for their protection: Kali 
Bakhsh Singh v. Ram Gopal Singh2. It is incumbent upon the 
party desiring to uphold the reference, to show that not only 
was the plaintiff dimly conscious of the fact that the arbitrator 
had an interest but that she thoroughly comprehended the 
transaction and was made aware of the implications and the 
conseqtiences “of her act. That ‘Ontis; it is tiot prétended, has 





1. (1893) 1. Ch. 238. .” 
soy (1913) L. R. 411. A. 23: PE RAISI: 26 M. L. J.121 (P. Ċ). 
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been discharged ; indeed: to this aspect of the case no one seems 
to have drawn the lower Court’s attention. 

I must therefore set aside the lower Court’ s order and 
revoke the reference. ~7 a 

Mr. Subramania Sastri for the’ respondents contends that 
the plaintiff has miiscénceived her remedy; there being no pro- 
vision in the. Civil: Procedure Code, enabling her to make an 
application of this kind: I am not prepared to agree that her 
only remedy is te attack the award after itis made. The Court 
has in my opinion inherent jurisdiction and it can in the 
exercise of its inherent powers revoke such a reference. It , 
would be futfle to proceed with an arbitration which is grossly 
irregular and “defective. My view receives support from 
Lachman M achhua v. Moghal Mian1,-Anand Das v. Rambhu- 
shan Das? and Bhola Nath v. Raghunath Das- Mithan Lals. 
Some: ‘cases taking the opposite view have been cited, but I 
must-express my respectful dissent from them. 

‘Tn’ the’ result, ‘the lower Court’s decision is set aside; “but 
1 direct’ that the. parties shall bear their respective costs in 
this.and in the ‘Court below., 

As regards the fees received by the. arbitrator, my decision 
is that no party shall be entitled to claim a refund of them. 

ae + Order set aside. 


at ary 





_ PEULL BENCH: J. f | l 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 5 

PRESENT :—SIR Horace’ Owen Compton BEASLEY, Kt., 
Chief J ustice, Mr. Justice RaMESAM AND Ma. JUSTICE PING: 


Yeluri Satyanarayana ‘ (decea- ` 
sed) and others - 5 ʻi Petitioners* ` ` (Plaintiff and 
S De i nil) 
Yelluri Mallayya,¢ and others .. Respondents (Defendants). 


Promissory “‘note—Execution of promissory note for minors by guardian 
—No description of thé guardian at the place of signature in the docwment-— 
Construction of the note—Guardian excluding personal liability—Liability of 
minor under Hindu Law not affected by guardian executing the-note—Note 
to discharge debts of a binding nature—No conditional liability of minor 
created by the promissory note. 

«Where a. promissory note had been executed by a woman as mother and 
guardian of her mitior sons (the defendants) and the body of the note, which 
~ de A. + R..1925.Pat.720. . 2 A. L R. 1933 Pat. 566. . ..-. 

3. get L L.R. 5i All. 1010. 
* C. R. P. No, 1061 of 1930. 7 itis. T i 19th December;.1934, 
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itself was in renewal of'a previous note by-her,.contained the words~ repre- F.B. 
sented by their mother and-guardian P’, but she had signed the note without e 
any such description attached to her name, and hénée the question arose, on a _Satya- 
construction, whether it could be found: that the :suit promissory note was araga, 
intended to make the defendants (minor sons) liable, |. -Mallayya. 
Held, that one should look at all the surrounding circumstances in. "7" 5 


inferring the intention, and seeing that the promissory note in the suit had `” 
beenin renewal of earlier promissory notes ultimately leading’ up to the 
father’s liability, the proper inference to draw would be that the intention of 
the makers was to exclude the PESONA liability of the gadah and to make 
the wards liable. f 

Subbanna v. Subbarayudu, (1925) 50 M. L. J. 125, reread to. 


` On the further question whether in stich circumstances .it is within the 
competence of a guardian by executing a promissory note to make the minors 
liable to the extent of the joint family property in their hands, © 

Held, that the liability of a minor under the Hindu Law was not affected 
by the fact that the promissory note was made by a guardian, 

Batcha Ramajogayva v. Vajjula Jaganadham, (1918) LL.R. 42 Mad. 185: 
36 M.L.J. 29 (F.B.), followed. 

V enkata Jagannadha Rao v. Venkata Kumara Mahipathi Surya Rao 
Bahadur, (1930) LL R. 54 Mad. 163: 60 M.L.J. 56; Ramakrishna Reddiar v. 
Kasivast Chidambera Swamigal,-(1927) 27 L.W. “322: 54 M.LJ. 412; 
Meenakshisundaram Chetty v. Ranga Aiyangar, (1931) 35 L.W. 397 and The 
Impérial Bank of India, Madras v. Veerappan, (1934) 67 M.LJ. "573 at 580, 
referred to. 

What is meant by the phrase unconditional personal liability is that ika 
liability mentioned in the note should not be ‘made contingent on some event, 
for ifit is so made conditional or contingent upon the happening of some 
évent, it will not conform to the definition of a promissory note. But so long 
as the form of the note conforms to the definition of a promissory note under 
the Negotiable Instruments Act, it is not the less unconditional simply 
because when the matter goes to a Court of Law and the defendant raises 
some defence, the plaintiff has got to establish certain facts before he can 
succeed against the minor. That such a fact has got to be established does 
not make the liability under the promissory note a conditional liability. 


Opinion of Reilly, J., in Swaminatha Odtyar v. Natesa Atyar, (1932) 
I L.R. 56 Mad. 879 at 883: 65 M.L.J. 350, not approved. 


Petition under S. 25 of Act IX.of 1887, praying the, 
High Court to revise the decree of the Court ef the District 
Munsiff of Guntur in Small Cause Suit Do 1399 of 1929. 

D. Narasaraju for petitioners. 

P. Satyanarayana Rao for respondents. 2; 

The Judgment of thé Court was delivered by. 

‘Ramesam, J.—This Revision Petition arises out of Ramesam, J. 
Smal Cause Suit- Nor 1399~of- 1929-on~-the-file-of the 
Court of the District Munsif of Guntur in which the plaintiff 
sought to recover a sum of money due to-him evidenced by the 
-promissory note (Ex. A) which itself- was in renewal of an 
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earlier promissory note (Ex. A-1). Both these notes were 
executed by the defendants’ mother Venkayamma. In the 
body of the notes the minor defendants are described as the 
makers with the words “represented by their mother and 
guardian Venkayamma” but shé signed the notes without any 
such description attached to her name. Ex. A-1 itself was in 
renewal of an earlier promissory note (Ex. A-2) executed by. 
the defendants’ father on the 28th February, 1922. According 
to the Hindu Law the sons are liable to pay their father’s debt 
to the extent of the joint family properties received by them 
from their father or other assets inherited by them from him. 
The Districte Munsif held that on a construction of the suit 
promissory note it was not intended to make the defendants 
liable. Referring to Subbanna v. Subbarayudui the learned 
District Munsif observed: 


“ that the liability on a promissory note must be determined on the word- 
ing of the note and, in each case, the question is whether the instrument has 
been so drawn in form as to make the executant liable personally or only in 
his capacity as agent, guardian etc,” 


He then.thought that the mother did not intend to make 
the sons liable because she had used feminine gender in the 
operative part of the note. This seems to be scarcely relevant 
as one finds it difficult to conceive in what other form the 
promissory note canbe drawn up. Finally purporting to follow 
the decisions in Ramaswami Mudaliar v. Muthuswami Aiyar?, 
Subbanna v. Subbarayudul and Muthuswami Naicken v. Soma- 
sundaram Mudaliar’ he dismissed the suit. The plaintiff has 
filed this Revision Retition. f 

The Revisign Petition first came on for hearing before 
Sundaram Chetti, J. The respondents did not appear. Follow- 
ing the decision in Ramajogayya v. Jagannadhan4 and 
eMeenakshisundaram Chetti v. Ranga Aiyangars the learned 
Judge set aside the lower Court’s decree and passed a decree in 
favour of the plaintiff as sued for. Afterwards the respondents 
applied to set aside the ex parte decree by showing sufficient 
cause for their non-appearance. The er parte decree was 
accordingly set aside and the petition came up for'disposal 
‘before our brother Varadachariar, J. The learned Judge 





1. (1925) 50 M.L.J. 125. " 2, (1915) 301.C. 481 (1). 
3, (1927) 53 M.L.J. 814. 
"4. (1918) LR, 42 Mad. 185: 36 MLJ. 29 CB). 
co 7 £5, (1931) 1891. C. 383. 
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referred the matter to a Bench of two Judges who referred it 
to a Full Bench. 

In Subbanna v. Subbarayudul the question in a similar, 
case was whether the guardians were personally liable. It was 
held that they were not as it was clear on the note that they 
intended to exclude personal liability. Whether the minor was 
liable or not did not arise in that case. But as it must have 
been intended to bind somebody and. as it was held that the 
guardians were not liable, probably it would have been held that 
the minor was liable if the question had arisen. A portion of 
the case related to executors and the conclusion was different. 
‘This case does not therefore support the District Munsif’s 
conclusion. l . 

The decision in Muthusami Naicken v. Somasundaram 
Mudaliar,? is a decision of a single Judge. 

The case in Ramaswami Mudaliar v. Muthuswami Atyar8 
was decided in 1915 and ‘is similar to the case in Muthusami 
Naicken v. Somasundaram Mudaliar2. So far as the form of 
the promissory note and the intention of the maker are concer- 
ned, the case before us is similar to Subbanna v. Subbarayudul, 
The intention of the maker of the note was to exclude the 
personal liability of the guardian but to make the wards liable. 


One must look at all the surrounding circumstances in 
inferring the intention. Seeing that the note was in renewal 
of earlier promissory notes—ultimately leading up to the 
father’s liability, I think this is the proper inference to draw. 

But the further question arises*whether in such circum- 
stances it is within the competence of the guardian by executing 
a promissory note to make the minors liable to the extent of 
the joint family property in their hands. On this point it was 
held in some of the early cases that the minors may be liable 
under such circumstances: See Subramania Atyar v. drumuga 
Chetti, Krishna Chettiar v. Nagamani Amyals and VENENA: 
swami Naicker v. Muthusami Pillai6. 

The matter came up before a Full Bench in ee 
v. Jagannadhan’, Wallis, C.J., held that a guardian cannot make 





i, (1925) 50 M.L. J. 125. 


2, (1927) 53 M.L.J. 814. - 3, (1915) 301. 6 481, 
4. (1902) LL.R, 26 Mad. 330. 
5, (1915) I, L. R. 39 Mad. 915... 6 (1917) 34 M. L. J. 177. 


7. (1918). Í. L. R. 42'Mad. 185: 36-M.L,J. 29 (ŒF. B.). 
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F.B; B: personal covenants in the name of: the ward.so’as to impose 
Satya: personal liability upon him, relying upon Waghela Rajsanji-v. 
-narayana Shekh Masludini, But Seshagiri Aiyar and Ayling, JJ. held 
Malaya. that such a wide proposition was not intended to be laid down 
Ramesam, J; in Waghela Rajsanji'v. Shekh Masludini, and they were of 
opinion that the liability of a minor under.the Hindu Law is 

not affected by the fact that'the promissory note was made by 
a guardian. They-referred'to a number of decisions of this. 

and other High Courts which are in accordance with that view.. 

This decision has always been followed in this Court as settling 

the law, and I do not think that anything has happened since to’ 

induce me ta depart from. that decision. Its effect, as stated 

by Curgenven, J. in Zamindar of Polavaram v. Maharajah of 
Pittapuram?, is that any liability to which the mitior would be 
subject under the Hindu Law is not the less a liability because 

it was‘ incurred by his guardian on his behalf: See. also. 
Ramakrishna Reddiar v. Chidambara S wamigal,3 8 and Meenak- 
shisundaram Chetty v: Ranga Aiyangar.4 - 


‘In. the Imperial Bank: of India at’ Madras ~v. y cerappan 
our brother Pandrang Row, J. observed: 

«The appellant bank can succeed in fixing the liability on the minor in res- 
pect of the promissory notes only if itis shown that the bank .: .-. believed in 
good faith that there was a real necessity for the execution of the promissory 
notes or that the agent was acting for the benefit of the minor’s business.” 

`. In that case it was found that this was not shown, and 
hence the Bank failed. ` There is no such difficulty in the 
present case. ‘That decision implies that-minors may be liable 
on a promissory nete under sich circumstances. 

| But the degision in, Meenakshisundaram Chetty v. Ranga 
Aiyangar,* has been doubted ‘in Swaminatha Odayar v. Natesa 
Aiyar.6 In the latter.case the promissory note was executed 
° by a person who was not the lawful guardian at all but at 
p. 883 Reilly, J. ‘proceeded to observe: 
“how can any guarglian impose a liability upon a minor by executing a 


promissory note on his behalf? Ifapromissorynoteis to effect anything, it 
must create an unconditional personal liability.” 


- The doubt seems to arise because of the fact that the payee 
of the note can succeed against the minor and ‘his estate only if 





1. (1887) L. R. 141, A; 89: L.L. R. L Bom. 551 (B.C). 
- "2, (1930) I, L. R. 54 Mad. 163: 60 M. L. J. 56, 
3. (1927) 27L. W. 322, > > 4. - (1931) 35L. W. 397. 
; s > 5. 67 M.L. J. 573at p580. -~ | 
_ 6, (932). 1. L.R. 56 Mad. 879: 65 M, Lu J, 250. 
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certain facts are established. : This ig true... But-I do not think 
this fact makes the liability under the promissory note one 
other ‘than an unconditional personal liability. What is meant 
by ‘that phrase is thatthe liability mentioned in the note should 
not be madé contingent on some event, for if it is so made 
conditional or contingent upon the happening of some event it 
will not conform to the definition of a promissory note. But 
so long as the form of the promissory note conforms to the 
definition of a promissory note under the Negotiable Instru- 
ments Act, it is not the less unconditional simply because when 
the matter goes to-a- Court of law and the defendant raises 
some defence, the plaintiff has got to establishecertain facts 
before he can succeed against the minor. -The truth is that in 
no transaction entéred'into by a guardian on behalf of a minor, 
can the opposite party succeed, if challenged, without establish- 
ing some facts such as that the transaction was for the benefit 
of the minor or some such other fact. That such a’ fact has 
got to be established does not, in my opinion, make the liability 
under the promissory note a conditional liability. On the 
doubt entertained by Reilly, J., it follows that a promissory note 
on behalf of a minor is impossible. Such a view is opposed to 
the trend of all the decisions in all the High Courts including 
the Full Bench decision.in Batcha Ramajogayya v. Vijjula 
Jagannadhan.t I am unable therefore to agree with the doubt 
suggested by Reilly, J. The actual conclusion in the case before 
him rested on the fact that the promissory note was not execu- 
ted by a lawful guardian at all. Otherwise, that decision must 
be regarded.as overriled. > j 


It was suggested that in such a case the suit should be on 
the debt and not on the note. But this seems to be a merely 


verbal distinction and not one of substance: Krishna Chettiar v.o i 


Nagamani Ammal. A note is only evidence of a debt. Itis true 
that in the case of insufficiently stamped promissory notes 
parties are not allowed to fall back upon the debt where the 
debt and the making of the note were simultaneous. Such a 
principle is necessary to protect the interests of public revenue. 
It is not necessary to extend the principle beyond such a case. 
In my opinion therefore the plaintiff is entitled to a decree. 
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This is also the view of Sundaram Chetti, J. and of Varada- 
chariar, J. 


I would therefore set aside the decree of the District 
Munsif and give a decree to the plaintiff as prayed for with. 
costs throughout. 


The Chief Justice :—I agree. 

King J.:—I agree. 

KGa ; ——— Petition allowed. 
IN THE HIGH'COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Horace Owen COMPTON BEASLEY, Kt., 
Chief Justices AND Mr. Justice CORNISH. 


The Nedungad Bank, Ltd. .. Petitioner* first Res- 

pondent in O. S. A. 

; No.15 of1930 on the 

v. file of the High Court) 
Thayarammal alias Mangayarkarasi 
Ammal of unsound mind. Arjuna 
Gramaniis appointed guardian of 
Thayarammal alias Mangayarkarasi 
Ammal vide order dated 14th 
November, 1934 on C.M.P. No. 4197 

of 1934 .. Respondents  (Ap- 

pellantsin do.). 


Morigage bya minor—Court holding mortgage woid—Finding as to the 
money having been got by fraud played upon a mortgagee Bank and also for 
binding purposes—Decree directing payment by the mortgagor of the money 
to the Bank to cancel the deed and to return it—Reciprocal obligations— 
Mortgagee’s application for money—Bank entitled to sale of the property 
under O. 34, R. 7, Civil Procedure Code. 

Where an appellate Bench of the High Court came to the conclusion that 
a mortgage by a minor executed in favour of a Bank was void, though it 
found that money had been obtained from the Bank by means of a fraud 
played upon it and that the money had been used for purposes binding upon 
the family, and under the circumstances upheld the plea of minority of the 
mortgagor, though at the same time it granted relief to the defendant Bank by 
directing, in the decree, payment by the minor’s next friend to the Bank on or 
before a-specified date the mortgage amount with interest, and also that the 
Bank was to deliver up to the other party the mortgage deed duly cancelled, 
and the specified date had passed long since and no effort whatever was made 


“to pay the mortgage amount and interest to the Bank and the question arose, 


on a petition by the Bank, as to what was the proper order to be made conse- 
quent upon the appellate Courts’ order nearly three years ago, 


#C.M,P, No. 3403 of 1934... 24th January, 1935. 
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~ Held, that cases suchas this called for reciprocity, since by reason of the 
appellate Courts’ order and the form in which the decree had been drawn up 
it was to be takenas a decree for redemption. Hence the Bank, the petitioners 
in the Civil Miscellaneous Petition, were entitled to claim the benefit of 0. 34, 
R. 7, Civil Procedure Code and to ask for the sale of the properties comprised 
in the mortgage. g r 
Petition praying that in the circumstances stated in the 
affidavit filed therewith, the High Court will be pleased to 
issue an order directing the sale of the mortgaged properties 
forming the subject-matter of O. S. Appeal No. 15 of 1930 
preferred against the judgment of the Hon’ble Mr. Justice 
Waller, dated 5th November, 1929 and passed in the exercise 
of the Ordinary Original Civil Jurisdiction of the High Court 
in C. S. No. 595 of 1928. 


T. L. Venkatarama Aiyar for petitioner. 


K. Raja Aiyar and E. R. Krishnan for first respondent. 


The Court made the following 

OrpER.—It is only necessary to state the facts quite 
briefly. The appeal related to a suit by the mother of one 
Balakrishna Gramani by her next friend Chellammal and two 
others. Balakrishna Gramani had executed a mortgage in 
favour of the respondent Bank. It was a suit to have that 
mortgage so declared invalid and asking for its cancellation and 
other reliefs on the ground that Balakrishna Gramani was a 
minor on the date when he executed the mortgage. Waller, J. 
before whom the suit came on the Original Side ruled against 
the plaintiff's plea of minority of Balakrishna Gramani and 
dismissed the suit. On appeal I ‘and my learned brother 
Cornish, J. came to the conclusion that Balakrishaa Gramani was 
a minor on the date of the execution of the suit mortgage. We 
also came to the conclusion, that the money had been obtained 
from the Bank by means of a fraud, played upon the Bank and 
that the money was used ‘for purposes binding tipon the family. 
Under these circumstances we upheld the glaintiff’s plea of 
minority of Balakrishna Gramani and at the same time granted 
relief to the defendant Bank. We directed that, on payment by 
the appellants to the Bank on or before the 25th July, 1932 of 
the mortgage amount with interest, the mortgage deed executed 
by Balakrishna Gramani in favour of the Bank was to be set 
aside and that the defendant Bank was thereupon to deliver up 
to the plaintiffs-appellants the mortgage deed duly cancelled 
and all the title deeds of the mortgaged properties in their 
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possession or power. The date specified, namely, the 25th 
July, 1932 arrived and has long since ‘passed. No effort. 
whatever has been made by the appellants to pay the mortgage 
amount and interest to the respondent Bank; and so far as our 
information goes, no interest has been paid upon the mortgage 
amount and no sum by way of repayment of principal has-been 
paid. The position, therefore, is that the appellants who have 
got from the appellate Court a decision on the question of 
minority which of course means that the mortgage was ‘void as 
against them and who are remaining in possession of the’ 
property are going to’ do nothing. They are neither going to 
repay the prjncipal nor make any payment towards interest. So 
far as they are concerned, in view of the- appellate Court’s: 
decision on the minority question, the mortgage is 4 mere piece 
of paper and they-are,.by reason of the appellate Court's order, 
left in a better position than that in which they were before 
they filed the suit. These observations are not intended to 
decide conclusively any question as to’ whether in any suit, 
which might hereafter be brought by the Bank upon- the mort- 
gage the appellants could successfully defend it. It is not 
necessary for us here to make any observations with regard to’ 
it and it being unnecessary it is undesirable that we: should 
here say anything at all about the Bank’s rights with regard 
to that mortgage and any suit based uponit. The question 
here is what.is the proper order to make consequent upon the: 
appellate Cotirt’s order made nearly three years ago. - It has 
been suggested to us and with some force'that, by reason of 
the appellate courts ordet and the form in which the decree 
is drawn up, itds to be.taken as a decree for redemption and 
our attention has been directed to Idumba Parayan v. Pethi 
Reddit which we think we can accept as: an authority in 
support of this proposition. The same or-nearly’ so -position 
has been. dealt With in other cases by Sir Walter Schwabe, C.J., 
in Abdul Shaker Sahib v. Abdul Rahiman Sahib? and also by 
Venkatasubba Rao, J. in a more recent case viz., Akshaya- 
lingam Pillai v. Avayambal Ammal3 where the rights of parties 
in suits ‘claim specific performance are’ discussed. We 
think that Courts in making. an order such as we made intend 








1, (1919) LL.R. 43 Mad, 357: 37 M.L.J. 695. ` 
2, (1922) LL.R. 46 Mad, 148: 44 M.L.J. 107. 
3. . (1932) LL.R. 56 Mad. 796: 64 M.L.J. 5367" 
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to give reciprocal rights to all the parties concerned., Relief 
is given to the plaintiff. .The plaintiff can redeem the mort- 
‘gage or get specific performance of his contract by- fulfilling 
certain conditions. At the same time it is intended. that the 
other party the defendant should be given: certain rights. I 
am clearly of the opinion that cases such as this call for 
reciprocity. That being so,.it seems to me that the Bank, 
the Respondents in the appeal—the petitioners in this petition— 
are entitled to claim the benefit of O. 34, R. 7, Civil Procedure 
‘Code, and to ask ‘for an order for the sale of the properties 
‘comprised in the mortgage.. That being .so, the C.M.P. is 
allowed ‘and an order for-the sale of the propertigs comprised 
in the mortgage is made. The peten Renewal) have their 
costs of this petition, Rs. 35.. 


> Cornish, J—I agree. 


K. C. ` . —— ; Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT Sir Horace Owen COMPTON BEASLEY, Ki, 
Chief Justice AND Mr. JUSTICE CORNISH. 
‘The President, of the Board of Commis- 

sioners,; for. the Hinde ‘Religious - « 

Endowments, Madras - OS Mi di Appellant® (Peti- 
a v. : `. | tioner). 
Nagarathina Mudaliar and others - .. Respondents (Res- 

: pondents and their 
® successor as Trus- 

š l tea). 
Madras Religions Endowments Act (II of 1927), Ss, 9 (11) and 70 (1) 


and (2)-—Kattalai, a religious endowment—Powers of Board to assess the 
trustee of an endowment and to execute it against him as a decree. 

A kattalai isa religious endowment within the meaning” of S.9 (11) of 
‘the Act. ‘That being so, S. 70 (1) of the Act authorises the Board to assess 
the trustee of a specific endowment, with contribution*under S. 69 of the Act, 
and sub-S, (2) of S. 70 enables the Board, having so assessed the trustee, to 
recover the amount so assessed by means of execution proceedings.” 


‘Appeal against the order of the District Court of West 
‘Tanjore, dated 29th October, 1931, in E. P. No. 143 of 1930. 
-~ P. Venkataramana Rao for appellant. 

T. K. Subramania Pillai for respondents. 
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- The judgment of the Court was delivered by 


The Chief Justice —This is an appeal from an order of 
the District Judge of West Tanjore dismissing E. P. No. 143 
of 1930 by the President of the Board of Commissioners for 
Hindu Religious Endowments, } Madras, against the respondents 
here who are the trustees of a separate kattalai attached toa 


temple. They are what is known as kattalaidars. The appel- 
ant purporting to act under S. 70 of the Madras Hindu 


Religious Endowments Act (II of 1927) filed the execution 
petition to recover the amount stated therein which, according 
to the appellant, is the share of the contribution to be made by 
the kattalai to the Madras Hindu Religious Endowments Board. 


‘under S. 69 of the same Act. It was contended before the 


learned District Judge that the appellant acted without juris— 
diction in assessing the respondents with this contribution and 
the learned District Judge upheld that contention. Dealing 


‘with S. 69 he was of the opinion that a separate kattalai. 


attached to a temple does not.come under that section and he 
accordingly dismissed the execution Pekan. eee this. 


appeal. - - ~ 


The argument put forward on behalf of the appellant i is. 
that, in view of decisions of this High Court, the executing 
Court had no power ‘to go behind the decree’ which it had. 
before it for execution; and it has also been held that. 
sub-S. (2) to S. 70 makes such an order of the Boarda decree,- 
S. 70 (2) says: ` 

“ the Court shall, on the application of the President of the Board or 


Committee, recover tHe amount as if a decree had been passed for the- 
amount by the Coust against, the religious endowment concerned.” 


The earlier. part. of the sub-section reads: 
« Such trustee ‘shall, within three months of his receipt of such notice or 


within such further time as may be granted by the Board or Committee pay 


out of the funds of the math or temple concerned the amount so demanded,. 
to the President. of the Board or Committee, as the case may be, o or to any 


person authorised by him.” 


“To see what the notice therein is one has to turn to S. 70. 
(1) which reads as follows: 


~a The costs, expenses and contributions payable under Ss. 68 and 69° 
shall be assessed omand notified to the trustee of every math and temple in 
the prescribed manner. Where the contribution of a portion of the contribu- 
tion has to be paid by a specific endowment the same shall be assessed on 
and notified to the trustee of the specific endowment also.” 


- It is-argued-on- behalf-of the respondents- that the latter 
eet of S. 70 €1) does not enable the Board orthe’Committee 
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to proceed against them under sub-S. (2) of the same section 
and that all that that provides for is a notification to the 
trtistee of a specific endowment of the contribution which he 
has to make to the ‘temple itself; and it is argued that no 
reference whatever is made in S. 69, which provides for the 
annual contribution from the endowments to the Board, to any 
contribution to be paid directly by any specific endowment. In 
my view, this contention cannot be upheld. It was necessary 
to put it forward for the purpose of satisfying us that this was 
a matter in which the executing Court had the right to dismiss 
the exectition petition by reason of the fact that on the face of 
it the appellants had no jurisdiction whatever to pass the 
‘decree’ which the executing Court had before it. In my view, 
- the contention put forward by the respondents is wrong. The 
contention that there is no direct liability from the trustee of 
any specific endowment towards the Board appears to me to be 
fallacious; and if that contention were upheld, the latter part 
of S. 70 (1) would be entirely meaningless. It is difficult to 
imagine why that provision has been inserted unless the trustees 
of the specific endowment were intended to become Gan 
liable to the Board. Having been assessed and notified, i 
seems to me that the Board is entitled to proceed ae 
sub-S. (2) of the same section in execution. The contention 
. that ‘religious endowment’ which appears in the last line of 
that sub-section does not refer to kattalais and specific endow- 
ments of that nature cannot seriously be urged in view of the 
recent decision of Bench of this High Court consisting of 
Ramesam and Verikatasubba Rao, JÌ., in P ythilinga Pandara- 
sannadhi v. Ranganatha Mudaliari, where it*was held that a 
kattalai is a religious endowment within the meaning of S.9 


(11) of the Act. That being so, it seems to me quite clear- 


that S. 70 (1) authorises the Board to assess the trustee of a 
specific endowment and sub-S. (2) of that section enables the 
Board having so assessed the trustee to re¢over the amount so 
assessed by means of execution proceedings. It is admitted 
here that the kattalai in question is a specific endowment and 
that the respondents are the trustees thereof. This, in my 
view, concludes the matter. The position, therefore, was that 
the executing Court.had before it a decree which it was bound 
to execute. On the face of it there was nothing which showed 
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that the Board had. acted without: jurisdiction in making the 
order upon the respondents which has the effect of a decree. 
It is only in cases where.a Court has passed- a decree which it 
is obviously has no jurisdiction to pass that it can even faintly 
be argued that an executing Court can refuse te execute a 
decree which it has before it. . ; 
For these reasons the order of the lower Court must be 
set aside and the appeal allowed with costs. 
Cornish, Je] agree. ` 
"K. C. Appeal allowed. 
* -© PRIVY COUNCIL. | 
[On appeal from the High Court of the Judicial - 
Commissioner, Ajmer-Merwara, Ajmer. | 


PRESENT :—Lorp TOMLIN, Lorp RUSSELL OF KILLOWEN 
AND SIR LANCELOT SANDERSON. . 


Rai Sahib Pandit Chandrika Prasada dias A ppellant® ; 
v. > 

The Bombay, Baroda: and Central India 

- Railway Company ©. a. Respondents. 


Landlord and Tenant--Estoppél, Indian Evidence Act, 1872, S. 116— 
Indian Limitation Act, 1908, Art. 139—Tenant allowed to hold over afier 
expiry of term of lease—Adverse possession. 

A tenant holding over after the expiry of the lease cannot, in a suit by 
the lessors (a-railway company) to recover possession, take the objection that 
the suitis misconceived, and that the only persons who could grant a lease 
were X,Y and Z, and that, if there was anybody who could recover posses- 
sion of the land, it must be X, Wand Z. 

Held, further, that in the present case, the lease indes the terms of which 
admittedly the defendant-tendnt went into and continued in possession was iri 
form a lease by the railway company, (.e., the plaintiffs), and the defendant 
was estopped from disputing his lessors’ title so long as he remained in 

e possession under an agreement which he had made with them; (see S. 116, 
Indian Evidence Act, 1872—K.J.R.). 

Where a tenant was in possession under a lease dated the Ist Janaki; 
1911, expressed to be €or one year, and after the expiration of the term he 
was allowed by the landlord to continue in possession as tenant upon the 


same terms, 


Held, that the tenant’s possession, as from the Ist January, 1912, (le. 
the date of the expiration of the term of the lease) was not adverse so as to 


cause limitation to run against the landlord, under Art. 139, Limitation Act, 
from that date; and thata suit brought by the landlord on the 12th April, 
1924, for the Tecovery of the property was not, therefore, barred by limitation. 





18th J anuary, 1935, 


TPC Appeal 11 No. 4 of 1934., 
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_ Appeal No. 4 of 1934 from an appellate decree of the 
Judicial Commissioner of A jmerMerwara; dated the 2nd 
January, 1931. 


Dunne, K.C. and Khambatta for poia 


DeGruyther, K.C. and W allach for respondents were not 
called on to argue. 


18th January, 1935. Their Lordships’ judgment was 
delivered by - eo 


Lorp Tomiin.—This is an appeal from a decree of the 
Judicial Commissioner of Ajmer-Merwara in a guit in which 
the respondents, the railway company, sought to*recover certain 
land and buildings thereon in the possession of the appellant. 
Before the Subordinate Judge the railway company obtained 
an order for possession on certain terms which involved the 
payment to the appellant of a sum of 2,446 rupees, 8 annas. 
On appeal, that order was reversed and the suit was dismissed 
by the District Judge. A further appeal was taken to the 
Judicial Commissioner when, in its turn, the judgment of the 
District Judge was reversed and an order for possession was 
made on terms which involved payment to the appellant of a 
sum of 5,000 rupees. 


The circumstances of the case are unusual di are shortly 
these. In 1891 the railway company, who oceupy certain 
Government land for the purposes of their railways, formulated 
and put into operation a scheme for housing certain of their 
employees on part of such land. The idea seems to have been 
to form a village community consisting of the workmen in the 
company’s employment on the land in question. The land was 
to be leased at ground rents by the railway company tọ the 
workmen, who were to build their own houses with money lent 
them by the company and recoverable by monthly instalments 
with interest. There was to be a committee, with the carriage 
and wagon superintendent of the railway company as chairman, 
and through that committee the affairs of the community were 
to be managed. It seems to have been part of the scheme, at 
any rate as it was put-in practice, that, when a workman ceased 
to be employed by the railway company, by reason of death or 
otherwise, possession of his holding had to be given up but he 
or his representatives received a paymient in respect of the 
building which he had put upon it. 

70 
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In January of 1899 the appellant, who was in the employ 
of the railway company, but in a gradé somewhat superior to 
those of the other occupants of these holdings, acquired certain 
plots and paid, in respect of the buildings which had been 
erected thereon by the previous occupiers, a sum of 1,363 
rupees 11 annas.. He went into possession and remained in 
possession for a number of years upon terms which are to be 
found in certain annual leases from the railway company 
executed by him, although in fact, they do not seem ever to 
have been executed by the railway company. It is not, however, 
disputed that he was in possession upon the terms of those 
documents. There are four of them in the record. They are 
each expressed to be a lease for a year. The earliest is dated 
the ist January, 1902, and the others are dated the Ist January, 
1906, the Ist January, 1907, and the Ist January, 1911, the 
lease of the Ist January, 1911, seems to have been the last. He 
undoubtedly remained in possession after the 31st December, 
1911, upon the same terms. He, in fact, remained in possession 
till 1923; but between the Ist of January, 1912, and 1923, 
certain events happened which led up to this action. 


- Before these events are described, attention should be 
called to such of the terms of the leases as seem to be material. 
The lease taken for reference is that of the Ist January, 1911. 
There seems to be no difference between the leases so far as the 
material parts are concerned. It is expressed to be between 
the superintendent of the cafriage and wagon department of 
the railway company on behalf of the railway company of the 
one part and the appellant of the other part. Under clause 1 
the company agrees to let and the tenant agrees to take the 
land in question from the Ist January, 1911, at the monthly 


* rent of 12 annas during the term. Under clause 2, the tenant 


is prohibited from assigning, underletting, or parting with the 
lease without the ewritten consent of the superintendent. In 
clause .3,. which is the critical clause, there is this provision :— 
«In case the said tenant shall die or leave the service of the said company 
from any cause whatever during the continuance of the term hereby granted 
the said term shall immediately cease and determine and the said company 
shall take and pay for to the said tenant his heirs executors or administrators 
the value of the said messuage or dwelling house and buildings on the said 
land at a price to be fixed by the said superintendent, whose decision as to the 
price or value of the same shall be final.” ; 
The first observation to be made is that, assuming the 


term comes to an end by reason of the death or departure from 
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the service of the company of the tenant, there seems to be, 
on the language of clause 3, nothing to justify the retention of 
the land by the tenant after the expiration of the term, on the 
ground that he has not actually been paid the value of the 
messuage. There is no doubt an obligation on the railway 
company to pay the value of the messuage in accordance with 
the terms of that clause, but it does not seem to be a condition 
of his giving up possession of the land that he should be first 
paid. ad 

It ought to be said that the payments which he made urider 
his tenancy in regard to rent were always made jn fact to the 
village committee, of which the superintendent, was chairman; 
both before and after the expiration of the last of the leases. 

In fact, he remained in possession until 1923; but in 1916 
he ceased to be employed by the railway company, and, upon 
that, notice was given to him to surrender his holding under 
the terms of the clause, and the superintendent of the carriage 
and wagon department proceeded to make a valuation for the 
purposes of the clause. That valuation came out at the figure 
which is mentioned in the judgment of the Subordinate Judge, 
upon payment of which he was ordered to surrender the land, 
namely, 2,446 rupees 8 annas. j 

The appellant objected to the amount of the valuation as 
being insufficient and he offered by way of compromise to accept 
5,000 rupees. That was not acceptable to the railway company, 
and there followed for some yearsa series of negotiations, in the 
course of which various proposals for settlefnent of the dispute 
were suggested, most of them being impossible *to carry out for 
various reasons; but during the whole of that time the appellant 


was allowed to remain in possession till 1923 on the terms or 


continuing payment of the ground rent. e 


In 1924 the suit was launched by the railway company to’ 


recover possession. As already indicated, the Subordinate 
Judge gave judgment in favour of the r4ilway._ company for. 


possession upon payment of the sum which had been fixed. as 


the value by the superintendent. 


It should be mentioned that before 1915, AN the i 


of his original occupation of the premises and 1915, the appel:, 
lant had made additions to the buildings on the premises, and, 
again, between 1920 and the date when the. action . was. com. 
menced, he had made certain further additions. ` 
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P.C, When the case came before the District Judge, the District 
Pandit Judge reversed the judgment of the Subordinate Judge and 
Chandrika dismissed the suit as barred by the statute of limitations, taking 


Prasada 6 
v. the view that, on the 1st January, 1912, after the expiration of 
Bue tE I the last of the leases, the appellant had been in adverse posses- 
= sion, and that Art. 139 of the statute of limitations began to 
Tomlin, run against the railway company from that date, and that, 


accordingly, on the 12th April, 1924, when the suit was com- 
menced, the fulleperiod of twelve years had run and the suit 
was barred. 


The Judicial Commissioner has taken a different view. 

He thought that, because the appellant was clearly in occupa- 
tion after the ist January, 1912, as tenant ‘upon the terms of 
the lease, the statute did not run. He also took the view that 
the railway company were entitled to possession, but that the 
sum which they ought to pay to the appellant for the value of 
the buildings was the sum of 5, 000 rupees, and he made an 
order for delivery of possession on payment of that sum, also 
giving to the appellant an opportunity of removing additional 
buildings which he had erected on the premises after 1920 and 
before the suit was commenced. With regard to the buildings 
which he had added after his original entry and before 1915, 
the Judicial Commissioner regarded these as proper to be 
included in.the valuation and to be covered by the 5,000 rupees. 
He arrived at the 5,000 rupees in this way. The superin- 
tendent of the carriage and wagon department, in making his 
valuation, had made it of the basis of taking the first cost of 
the buildings and allowing a moderate sum for depreciation, 
but he had excluded from his valuation certain additions made 
. by the appellant before 1915 which he regarded as unnecessary 
e additions, out of keeping with the rest of the property, and he 
held that the apptllant ought not to be allowed the cost of those. 
The Judicial Gommissioner took the view that the superin- 
tendent had adopted the proper principle of valuation, but that 
he was wrong in omitting the particular items which he had 
omitted. Two of those items had been mentioned and accor- 
dingly the Judicial . Commissioner added those to the 
superintendent’ s total. That brought the total up to 3,343 
rupees, 8 annas. He then said that there was not any evidence. 
with regard to other items, and that it was obvious that the 
proper sum must lie somewhere between 3,343 rupees, 8 annas 
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and the 5,000 rupees which the appellant had offered to take at 
the'time when he rejected the figùre of the valuation. 


‘Their Lordships think that the Judicial Commissioner was- 


not correct in treating the letter in whiċh the appellant ‘offered 
to take 5,000 rupees as an admission that 5,000 rupees was the 
proper figure, because it is plain on the language of the letter 
that he was offering to accept that sum as a matter of compro- 
mise; but that misreading of the letter does not appear to 
affect the questions which their Lordships have to determine. 


_ The points which have been made by the one petere 
their Lordships’ Board are these: First of all, it is$aid that the 
suit is misconceived; that the only persons who” could grant a 
lease were the village committee, and that, if there was anybody 
who could recover possession of the land, it must be the village 
committee. That point seems’ to their Lordships to be a hope- 
less one. - In fact, the leases under the terms ‘of which 
admittedly the appellant ‘went into and continued in possession 
are in form leases by the company acting through their agent, 
the superintendent. The position of the appellant must be that 
he cannot dispute his lessors’ title so long as he remains in 
possession under an agreement which he has made with them; 
and not only that, but in their Lordships’ view, it is quite 
obvious that so far as the’scheme was concerned, if that is to be 
looked at at all, the railway company, who did.not own the 
land but were only occupants of Government land for the pur- 
poses of their undertaking, never made over the land to the 
village committee. The village committee had no title to it; 
the village committee was merely acting as the agent of the 
railway company in managing this settlement which the 
tailway company had created. Therefore, that point fails. 


The next point is the one accepted by the’ District Judge, 
namely, that the appellant was in adverse possession as from 
the Ist January, 1912, and therefore the statute has run. In 
their Lordships’ view, that is an impossible contention. It is 
quite plain that, long after the’ Ist January, 1912, this 


appellant continued in possession as tenant on the terms which. 


are found expressed in the leases, and there is no period of 
time from which. it can be said that the statute ran so as to 
debar the respondents from their remedy for the KAON of 
the property. 
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P.C. That leaves only the question of amount. So far as that 
Pandit is concerned, as their Lordships understand the argument it is 
Calis put in this way: The superintendent ought really: to have 


ETEC ascertained the replacement value, and the replacement value 

"Ry. Co. would have worked out at something like 9,000 rupees, or 

Lord 11,000 rupees, those being the figures which were respectively 
Tomlin, 


suggested as the replacement value by the representative of the 
appellant i in 1917 and by the representative of the railway com- 
pany in 1922. “In their Lordships’ judgment, replacement 
value is an impossible basis for the valuation, and they are of 
opinion that,the Judicial Commissioner was right in approving 
the principle ypon which the superintendent acted in his 
valuation, t.e., first cost. less depreciation, and in including the 
particular items which the superintendent had omitted. 


That being so, the question is whether the Judicial Com- 
missioner’s decision in regard to the 5,000 rupees can be 
impeached. It was never suggested in the Courts below, or, 
indeed, before their Lordships’ Board, that the Judicial Com- 
missioner was not justified, when be found an error in the 
-superintendent’s valuation, in correcting it. It was not 
suggested that he ought to have sent the matter back for a 
fresh valuation, and he was not invited to send it back for a 
fresh valuation; and in the appellant’s case before this Board 
the fact that he did not do so is not raised as a matter of 
objection at all. Therefore the only question is: Can it be said 
that the Judicial Commissioner has not awarded enough to the 
appellant when she fixed the figure of 5,000 rupees? In their 
Lordships’ view there i$ nothing to support the view that that 
amount is insufficient. Counsel has not pointed to any evidence 

or any circumstance which, when once the principle of 
replacement Value has been displaced, would justify any finding 
to the effect that 5,000 rupees was insufficient. 


In those.circumstances, it seems to their Lordships that the 
appellant has failed to make out that the Judicial Commissioner 
erred in the conclusion at which he arrived; that the appeal 
must fail, and must be dismissed with costs. l 


Their Lordships think that the appellant should be allowed 
three months from the date of the Order in Council in which 


to remove that portion of the buildings which was. spected 
after 1920. 
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Their Lordships will humbly advise His Baie accor- 
dingly. 

Solicitors for appellant: H. S. L. Polak 6 Co. 

Solicitors for respondents: India Office. 

K.J.R. 





Appeal dismissed. 
_ PRIVY COUNCIL, 7 
[On appeal from the High Court of Judicature 
at Fort William in Bengal.] ° 
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Semble: The Privy Council is competent to go behind the concurrent 
finding of fact by the Courts in India that certain property which stood in the 
name of a Hindu widow was held by her as benami for her deceasedihusband, 
when that finding has been reached in fact upon a misconstruction of ne 
relevant documents in the case. ‘ 

Held, however, that in the present case, on the true construction of the 
document in question, the Courts in India were right in coming to-the 
conclusion that the property was held by the widow as, benami for her Tate 
husband. (Page 2 of the judgment). z 

Appeal No. 65 of 1933 from a decree of the High Court, 
Calcutta, dated the 3rd July, 1931, which varied a decree of 
the Subordinate Judge of 24 Parganas, cece the Sth December; 
1927. 

_ The facts of the case are set out in the Board’s judgment, The 
parties were Hindus governed by the Dayabhaga Law. 
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and to have a partition of the estaté of which they alleged 
those properties were part. 

The state-of the family, with the affairs of which this suit 
is concerned, is this: One, Haralal, who died in 1874, had 
three. sons, Mahendra, Narendra (who was a defendant) and. 
Kedar. Kedar died in Octobér, 1918, leaving two sons, who 
are the defendants in the suit and appellants before their 
Lordships. Mahendra died on the 21st November, 1902, leaving 
a widow, Anandamoyi, who was a pro forma defendant in the 
suit, but has since died, and a number of children, of whom 
three were daughters and one was a son. The son was Kalipada. 
On the death of Mahendra, Anandamoyi became the guardian 
of Kalipada. Kalipada died on the 26th September, 1909, and 
thereupon Anandanioyi t6bk out administration in respect of 





.the estate of Kalipada, and, as his administratrix, became 


representative of the estate of Mahendra. Anandamoyi had a, 
limited interest in the estate of Kalipada, who was the heir to 
Mahendra, and, subject to that limited interest, the estate of 
Kalipada belonged to respondents Nos. 1—3, who are children. 
of sisters of Kalipada. 

Before her death, which Sekei on the 19th November: 
1932, namely, on the 8th August, 1923, Anandamoyi had 
surrendered her limited interest to. respondents Nos. 1—-3. 

There are three matters. the subject-matter of the present 
appeal. These matters do not-cover all the grounds covered by 
the decrees in the Courts in India. 

The first point relates to property which is called No. 1, 
and the naturę of the point is this. The property stood i in the 
name of the widow of Haralal, and the question was whether 
it was part of Haralal’s estate, so that one-third of it belonged 
to the estate of Mahendra, or whether it was part of the estate 
of the widow of Haralal; in other words, whether she held it 
as benami for Hagalal or not. Both the Courts in India have 
held that the property belonged to the estate of Haralal, but it 
is said that, although in one sense that is a conctirrent finding 
of fact, it has been reached in fact-upon a misconstruction of 
the relevant document. The relevant document is dated the 
27th August, 1894, and is a deed signed by Haralal’s widow 
by which she released her interest to her three sons, Mahendra, 
Narendra and Kedar. It is in these terms :— 


- «I have been in possession of the lands and buildings with all rights and 
appurtenances thereto, which my husband, Babu Haralal Das, acquired during 
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“his lifetime, in my own name with my Nij funds given by him for the purpose 
of my maintenance and religious rites; and my acts are being performed, 
‘carried on with the profits, that is, rents, etc., thereof. My husband is dead. 
You, three brothers, enjoy the -profits of the immovable prop‘ rties that stand 
in his own name by possessing the same in equal shares as his heirs. There 
‘is no other heir besides you three brothers. . I cease to have any claim to the 
-profits of the properties ‘that’stand in the name of my husband, the late 
Haralal Das, and which are enjoyed and possessed by you three brothers, as 
-charge for my maintenance and religious rites, etc., save and except in the 
properties that stand in my own name and enjoyed and possessed by me. If 
I pnt forward any’claim to profits arising out of the properties that stand in 
-my husband’s own name, it will be null and void.” e 


Now the question is whether on the true construction of 
‘that document the widow of Haralal in effect admitted that the 
“property was property which belonged to Hagalal, subject to 
ther rights for maintenance and religious rites, so that in effect 
she held it as benami for his estate? There is, in substance, 
‘no other material than this document upon which a conclusion 
“can be reached. 


The Courts below have come to the conclusion that on the 
‘language of this document the property was held by the lady as 
-benami for Haralal. Their Lordships are of opinion that the 
‘language of the document is consistent only with that view, 
-especially having regard to the latter portion of the instrument, 
‘where the phrase occurs: “Ë cease to have any claim to the pro- 
‘fits of the properties that stand in the name of my ‘husband, the 
‘late Haralal Das, and which are‘enjoyed and: possessed by. you 
three brothers, as charge for my maintenance and religious 
rites, etc., ‘save and except in the properties that stand in .my 
‘own name and enjoyed and possessed by me”. It seems to their 
Lordships. that that language. can only mean that all the alee 
-of the widow to maintenance. and charge for religious rites, and, 
“that she was releasing her interest in the properties that stood 
‘in Haralal’s own name, while still retaining her right to be 
‘maintained and have the expenses of religious rites provided 
‘for out of the property which had been placed in her name by 
ther husband. `` 


In their Lordships’ opinion, the appeal on this point fails. 
Now the second point arises in connection with two pro- 
perties, one known as 62, Police Hospital Road, Calcutta, and 


‘the other known as 24, Police Hospital Road, Calcutta.’ The 


case in regard to these two properties is shortly this: Ananda- 
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moyi, as administratrix of her son, Kalipada, made application 
in the District Court for leave to sell his shares of these pro- 
perties for payment of certain debts. She first applied on the 
20th December, 1917, and she then stated that Mahendra, that 
is, her deceased husband, had died, after having incurred a 
vast amount of debt due to different creditors, and amongst 
the creditors were Kedar—that is, one of the brothers of her 
husband—for the sum of Rs. 14,057-9 annas, and Provabati 
for mortgage debt, principal and interest, Rs. 6,706-2 annas-5 
pies; and she stated that if the creditors sued to obtain decrees 
and put up the properties of the deceased to sale, then valuable 
properties would be sold for small values, and substantial loss 
would be caused to the petitioner. 

On that there was no order, and she was directed to sub- 
mit accounts for the period of her administration and to explain 
how she proposed to deal with other debts. 


In consequence, on the 5th June, 1918, she presented 
another petition in which she gave a fuller account of her 
husband’s debts, and made a more far-reaching proposal. The 
application states that Mahendra contracted debts from diffe- ` 
rent creditors, that over and above the debts already paid off 
out of the debts due to the above creditors, the total sum of 
Rs. 29,629-1 anna-10 pies was the debt due from the estate of 
the aforesaid deceased, namely, the sum of Rs. 14,008-7 annas- 
4 pies, due to Kedar, the sum of Rs. 7,052-4 annas due to 
Provabati, and the sum of Rs. 8,568-6 annas-6 pies due to. 
Mukerji and Chatterji. Then she referred to her previous. 
application and, said that there was a mortgage decree for the 
sum due to Mukerji and Chatterjiin a suit in the Court of the 
Subordinate Judge of the district, which was passed on the 
10th November, 1914, and that the sum of Rs. 8,568-6 annas-6. 
pies was a debtsdue from her husband, Mahendra, being the 
moiety of the decrgtal sum, including interest up to date, and 
that the decree was about to be put into execution. Then she 
said that it was necessary to sell the Police Hospital Road 
properties and another property, otherwise the amounts due to- 


the creditors would be increased by interest, and valuable pro- 


perties would be ‘sold away in saat and serious loss 
would be occasioned. 

Then with ‘regard to. No. 62, „Police Hospital Road, she- 
said that other purchasers were not willing to purchase the 
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same, and that Kedar, who was the creditor for Rs. 14,000 
odd, was ready and willing to purchase the petitioner’s own 
share in the said property at its highest price of Rs. 5,000. 

With regard to 24, Police Hospital Road, she said that 
Kedar was willing to purchase this also for Rs. 5,333. 


Next she referred to another property known as the Abad 
property, and said that Narendra was ready and willing to 
purchase it for Rs. 15,000. Then she said that her own main- 
tenance could be met out of the income of the? properties left, 
free from incumbrance, besides the three properties aforesaid, 
and thatthe whole of the debts due to the aforesaid creditors 
would be paid off with the sale proceeds of the properties. 


Then she prayed that the court would be pleased to grant 
permission to sell the Police Road properties and the Abad 
property. A 

That application was referred to the report, and hein due 
course made his report on the 17th June, 1918. He refers to 
the fact that as the result of her first application Anandamoyi 
had been ordered to submit accounts, and that he had been 
directed to report. Then he refers to the debts which had been 
mentioned by Anandamoyi, amounting to Rs. 29,629-1 anna-6 
pies, and then states the further petition for permission to sell, 
which covered the Abad property, proposed to be sold for 
Rs. 15,000, and that he had, again, been directed to report. 
Then he says this: “It is proposed that the one-fourth share of 
the property No. 1, and the one-third sharg of the property 
No. 2” (those are the two properties which constitute the 
matter under the second head of the appeal’ “will be sold to the 
co-sharer Kedar for Rs. 10,333, and that the one-half share of 
the Abad property—that is, the property No. 3—will be sold 
to Narendra for Rs. 15,000; it is further proposed that with 
the consideration money received from Kedar. his dues will be 
paid off” (that means the Rs. 14,000 odd) “and that with the 
consideration money received from Narendra the debts due to 
Provabati and the debt due to ae and Chatterji will also 
be paid off”. l 


Next, he says, that the debt to sae: is Rs. 14,008-7 annas- 
4 pies—that is the sum which is mentioned in the second petition 
—but the consideration to he paid by himis Rs. 10,333. Then he 
proceeds as follows : “I told the pleader that the price of the 
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properties should be more. The pleader explains that the 
municipal assessment will show the price to be not more than 
that offered and that the property is undivided, and that there 
is the idol established in premises No. 62, Police Hospital 
Road, which is also her only family residence, and that the 
creditor Kedar, who is the purchaser also, will not press for 
the remainder of the debt and will gave a remission. Sol 
think this value may be accepted.” He further points out that 
as regards the Abad property Rs. 15,000 will not cover the total 
of the two debts, which is Rs. 15,620-10-annas-6 pies, and says 
that he had asked the pleader to raise the price of this property 
to Rs. 15,62], so that the two debts may be fully satisfied. “The 
pleader informed (sic) that under the circumstances the pur- 
chaser, who is a co-sharer, has agreed to raise it as suggested.” 
He concludes as follows: “There is no possibility of paying off 
the debts from the small income of the estate. Under the 
circumstances, permission may be granted to sell one-fourth 
share of premises No. 62, Police Hospital Road, for Rs. 5,000, 
and one-third share of premises No. 162, Lower Circular 
Road for Rs. 5,333 to the co-sharer Kedar on condition that 
the debts due to him be satisfied in full as proposed and to sell 
the half share of lands’—that is Abad land—« for Rs. 15,621 
on condition that the debts due to the estate of ‘Provabati and 
Mukerji and Chatterji? be paid in full and on condition 
that proofs be filed within three months.” 


As the result of that report, on the same date, the 17th 
June, 1918, an order was made in these terms: 


“ Permission is granted to sell one-fourth share of premises No. 62, 
Police Hospital Road, for Rs. 5,000, and one-third share (5 Cottas 5 Chittaks 
15 sq. feet) of the easternmost bare land measuring 16 Cottas of premises 
No, 162, Lower Circular Road with brick-built boundary wall and a one- 
storied house, etc., for Rs, 5,333, to the co-sharer Kedar Nath Das on condi- 
tion that the dtbts glue to him be satisfied in full as proposed and to sell the 
half-share of lands 1,472 Bighas in Mouzas Gopalpur, Arapunch and Gillender 
Abad, Thana Baruipus and Sonarpur for Rs. 15,621 on condition that the 
debts die to the estate of Arka Prosad Ganguli and Keshab Chandra Mukerji 
and others be paid in full and on condition that proofs be filed within three 
months.” 


On the 31st July, 1918, in pursuance of the order, the 
share in No. 62, Police Hospital Road, was conveyed to Kedar 
by Anandamoyi, the consideration being expressed to be 
Rs. 5,000. It recites what had taken place in regard to the 
matter. Apparently the conveyancé of the other property was 
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not executed until a later date, namely, the 3rd December, 
1918. In the meantime, on the 21st October, 1918, Kedar had 
died, and, therefore, the parties to this second conveyance were 
his sons, the present appellants. It was made between 
Anandamoyi on the one part, and the appellants on the other 
part, and it conveyed to them the share in the property, No. 24, 
Police Hospital Road. In the course of-that conveyance it 
recited that the sons and heirs of Kedar had requested the 
vendor to sell and convey to them the one-third share in the 
premises for the sum of Rs. 5,500, to be appropriated in full 
of the balance of the said debt of Rs. 14,008, and that Ananda- 
moyi had agreed to execute the conveyance; and the indenture 
witnessed that in consideration of Rs. 5,333 “being in full 
satisfaction of the balance of the debt retained by the purcha- 
ser, Anandamoyi conveyed and confirmed unto the appellants 
the property in question. 


Now it appears from the order paper that after those 
conveyances had been executed, the matter came before the 
Court again for proof of the due satisfaction of the debt, and 
that on the 11th April, 1919, the translator reported on the 
matter, and that the permission for the sale of the shares in 
the two Police Hospital Road properties on the terms which 
had already been sanctioned was confirmed. The report is of 
some importance, because it refers to some documents with 
reference to which something will have to be said later. It 
says: “The first two properties were sold and the purchasers 
have put in the sale deeds”—those are the two conveyances to 
which reference has been made—‘and a paid off hatchitta. It 
appears from those documents that the properties were sold at 
Rs. 10,333 and that the debts due to the purchasers 
(Rs. 14,509-12-annas) were paid off in full according to the 
terms of the order, dated 17th June, 1918.” Then after refer- 
ring to the sale of the other properties not having been com- 
pleted, it concludes thus: “As the debts due to Kedar have been 
paid off in full as directed by order, dated 17th June, 1918, the 
permission for sale of the aforesaid properties may be 
confirmed.” That was submitted for the judge’s order, and it 
was in due course confirmed by the judge. 


It is to be observed that so far as the plaint is concerned, 
the claim was by respondents Nos. 1 to 3 to have those convey- 
ances set aside for fraud, misrepresentation and undue 
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influence. The learned Subordinate Judge has taken a course 


-which appears to be somewhat unusual. He has confirmed the 


conveyances, but has arrived at the conclusion that the purcha- 
ser, that is Kedar, now represented by his sons, the appellants, 
ought to pay in respect of those conveyances’ a sum of 
Rs. 2,300. As their Lardships understand it, he has reached 
that conclusion by examining some of the materials in connec- 
tion with the accounts between the parties. He has gone 
behind the ordgr of the Court, and he has said that certain 
matters lead him to entertain doubts as to the bona fides of the 
entries in certain hatchittas, which are accounts stating the 
amount due to Kedar in making up the Rs. 14,000 odd, the 
release of which was to be the consideration for these proper- 
ties. Those accounts were not framed at one time, but they 
were a series of continuous accounts over a number of years, 
and were signed by Anandamoyi; but the matters to which 
he refers, he said, led him to entertain doubts as to the bona 
fides of the entries in the hatchittas, so that he excluded them 
from consideration altogether, and, having excluded them from 
consideration altogether, he was left only with certain receipts 
for payments made by Kedar in respect of a mortgage on the 
joint estate, which were included in the entries in the hatchit- 
tas but did not include all the entries in the hatchittas. The 
total of those receipts before the Subordinate Judge was 
Rs. 24,000, or thereabouts, and the learned judge took the 
simple course of saying: “Well, Mahendra’s estate was only 
liable for one-third, therefore the debt due to Kedar could not 
have been, if I exclude consideration of the hatchittas, more 
than Rs. 8,000” Then he comes to the conclusion, that that 
being so, the purchaser’s representatives ought to find in cash 


, the difference between Rs. 8,000 and Rs. 10,333, which was 


the total of the expressed price of the two properties. Accor- 
dingly, he declared that they were liable to pay that amount. 


n ; 
Now when the judgment of the High Court is turned to, 
it will be found that they took the view that it was not possible 
on the materials before them to ascertain what the debt due to 
Kedar really was. The judgment contains this passage: 
“It is possible that on accounts being taken on a proof footing, not so 
much as Rs, 14,000 and odd or even Rs. 10,333 was due to Kedar; but the fact 
that he had made some and considerable payments to discharge what was 


justly due by Anandamoyi upon Provabati’s,mortgage cannot be doubted. To 
that extent and in that way she was indebted to Kedar, and a consideration 


e 
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which absolved her liability so far as that indebtedness was concerned cannot 
be regarded as any but a good consideration. It is possible, we cannot say 
that it was so, that on a proper accounting Kedar stood indebted to Ananda- 
moyi [called by the Judge in error “Provabati”] on other hands, but for that 
Anandamoyi had her ordinary remedies, and the fact of such indebtedness 
can, in our opinion, on no principle, vitiate these transactions. Kedar might 
have kept Anandamoyi ignorant of her dues from him, if there were any; but, 
if treating his own dues from her separately from her dues from him, he 
wentin for these transactions, it cannot be said that he practised any fraud 
on Anandamoyi so far as these transactions are concerned. Nor, again, can 
it be said that there was a collusion between the parties to defraud the Court, 
for the Court would have granted the permission in any @ase as soon as the 
debt was shown to exist, regardless of the fact that as the result of a proper 
accounting or of a litigation Anandamoyi stood a chance of recovering some 
money from Kedar. We hold, therefore, that there was no collusion nor any 
fraud such as would entitle the plaintiffs to be relieved of the transactions of 
which they complain.” ° 

It might have been expected at that point that it would 
follow that the claim of the respondents Nos. 1 to 3 to have 
this transaction set aside would have failed; but ina later 
passage the judgment of the High Court states this: 

“ As regards the hatchitta we agree with the Subordinate Judge, for 
reasons we have already given, for viewing Kedar’s and Narendra’s dealings 
with Anandamoyi with suspicion, that it is not such a piece of evidence on 
which we can implicitly rely. The learned Judge has given good reasons for 
his conclusion on this point, and the plaintiffs have supplemented these 
reasons by pointing out at least one otheritem whichis inexplicable. A few 
more receipts have been produced before us, and their genuineness has not 
been disputed on behalf of the plaintiffs. They show a further payment of 
Rs. 1,320 on account of Srimati Provabati’s mortgage, in which Anandamoyi’s 
share would be Rs, 440, Our conclusion is that the transactions as to proper- 
ties Nos. 3 and 4’—those are the shares in the Hospital Road properties— 
“should be upheld, and the only modification that should be made in the decree 
of the Subordinate Judge, so far as these tranSactions&re concerned, is that 
the defendants 2 and 3 should get a credit fora sum of Rs. 440 against the 
order of payment of Rs. 2,300 which the lerrned judge has made. 32 

The actual formal decree of the High Court varied the 
decree of the Court below by directing the defendants to 
“refund to the plaintiffs the sum of Rs. 1,860 with interest 
thereon at the rate of six'per cent. per annum from:December- 
1918, until realisation, and that the total amount of the princi, 
pal and interest do form a charge on properties Nos. 3 and 4.” 

In their Lordships’ view, the conclusions at -which the 
‘Courts in India have arrived on this head of the appeal cannot 
be supported. 


No attempt has been made to set aside the order of the 
District Court which sanctioned the sale. That order was 


made after irtquiry and report by -the reporter. -The High: 
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Court themselves pointed out that the permission to sell would 

have been granted in any case as soon as the debt was shown 

to exist, and, although their Lordships have been invited to 
say that there was no proper inquiry, in the Court which gave 

the permission, as to the real existence of the ‘debt, it is’ 
impossible for them to reach that conclusion having regard to: 
the language employed by the reporter in his original report of 

the 17th June, 1918, and having regard, not only to the order 

which was madg upon that report, but to the subsequent order 
confirming the sale after the conveyances had in fact been. 
executed. 


It seems’to their Lordships impossible in this suit to reach 
the conclusion Which the learned judges in India have reached. 
Their Lordships take the view that upon the evidence there was. 
no justification for rejecting the hatchittas, and, therefore, 
quite apart from the question as to whether the Courts in India 
were entitled to go behind the order of the District Court, their 


-Lordships are of opinion that they reached a wrong conclusion 


in regard to the fact as to the debt, and that the hatchittas 
ought to have been regarded in considering what the amount 
of the debt was. What the learned judges in India, in fact, 
have done is to confirm the transaction and force upon the 
parties different terms. The sale, in fact, was a sale of the 
property in consideration of the release of a debt of Rs. 14,000 
odd. The Courts in India have treated it as though it were a 
sale for cash amounting to Rs. 10,333, and as though. only 
Rs. 8,000 or some, figure of that sort, had in fact been paid, 
and that, therefore, there remained a balance of unpaid pur- 
chase money. “That seéms to their Lordships to be giving to. 
the transaction a wholly different shape to that which it in 
fact bore, and not, in the circumstances of the case, to be 
justified. 2t is, in their Lordships’ opinion, inconceivable, 
whatever the machinery and methods of the Courts in India 
may be, that the learned judge could have sanctioned a trans- 
action in which the consideration was the release of a debt 
without having first satisfied himself that the debt in fact 
existed. That view seems to be the view which the High Court 
themselves took in the passage to which reference has been 
made. 


For those reasons, in their Lordships’ judgment, the appeal 
in this regard must succeed. : 
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Now there remains one other point, and that arises in con- 
nection with a share in the property, No. 41, Market Street. 
The conveyance was dated the 10th November, 1918, between 
the two conveyances before referred to, Kedar being then dead. 
By it Anandamoyi conveyed to the appellants the share of 
No. 41, Market Street. The consideration was expressed to be 
Rs. 1,000. After reciting that Kedar had paid from time to 
time a large amount in respect of the mortgage debt due to 
Provabati, the conveyance was made in gonsideration of 
Rs. 1,000 and concluded with these words: “To this effect I 
execute this deed of sale of my own free will and in sound 
mind and on getting a set-off of the consideration money 
mentioned in the kabala against the sum due to your father.” 
That transaction was carried out without any application to 
the Court, or any permission from the Court authorising 
Anandamoyi to convey to the appellants. The Subordinate 
Judge took the view that it was a valid transaction. The High 
Court have reversed him in that regard, and they have reached 
the conclusion that there was no consideration for the convey- 
ance, and that the conveyance cannot stand. Their Lordships 
are of opinion that the High Court reached a proper conclusion 
in regard to this matter. It seems to their Lordships quite 
plain, having regard to what took place in connection with the 
properties, the subject-matter of the second head of the appeal, 
that all the money which had been paid by Kedar at the date 
when this conveyance was executed to discharge liability under 
the Provabati mortgage was covered and satisfied by the con- 
veyances which were the subject- matter” of the transaction 
under the second head of the appeal. The rectipts for Kedar’s 
payments end on 12th August. Kedar himself died on the 
21st October. There had already been in July a conveyance 
of one of the properties, the subject-matter of the second head 
of appeal, and the present conveyance took place i in November, 
1918. There is no evidence that betweeh the 12th August, 
1918, and the 21st October, 1918, when he died, Kedar had 
made any further payment at all, and in those circumstances 


there seems to have been, in their Lordships’ judgment, no 
proof of any consideration given for this conveyance. In this 
respect the High Court were right, and their Lordships are of 
opinion, therefore, that the appeal under this head also must 
fail. . 
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The result of that is that the appeal fails on the first point 
and on the third point, and succeeds on the second point. It 
is to be observed that the first point covers a matter which, in 
point of value, isof the most importance; the second point is 
relatively small, and the third point is not nearly so great as 
the first point. 

Their Lordships are of opinion that the proper order to 
make is to direct that the decree of the High Court be varied 
by substituting for the first operative part thereof an order and 
decree that the decree of the Court of the Subordinate Judge 
be varied by directing that the plaintiffs’ suit for a declaration 
of title to and recovery of possession of the properties Nos. 3 
and 4 be dismissed, and that in other respects the decree of the 
High Court stands. 

Their Lordships will humbly advise His Majesty accord- 
ingly. 

The appellants are to pay to the respondents 1 to 3 one- 
third of their costs of this appeal, and there will be no other 
order as to costs. 

Solicitors for appellants: Barrow, Rogers and Nevill. 

Solicitors for respondents: W. W. Box & Co. 

K. J. R. —— Decree varied. 

[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Sir Horace OWEN COMPTON BEASLEY, Kt., 


Chief Justice, MR. Justice RAMESAM AND MR. JUSTICE KING. 


Chava Ramanayudu’ "|. Petitioner* (Plaintiff) 
we : 
Suryadevara Seetharamayya and 
e others .. Respondents (Defendants). 


Abkari Act(Madrgs Act I of 1886)—General Sales Notification clauses 27, 
37—Abkari license—Parinership between a person licensed by Government 
and another—Absence gf sanction for such partnership by Governmeni— 
Illegal—Non-licensed partner cannot recover advances paid. 

Where in an abkari auction a person was the highest bidder and he 
entered into a partnership with another to carry on the business without 
getting the permission of the Government previously for such partnership 
though subsequently the license was granted to him alone, 

Held, that such a partnership was an illegal one and the other partner in 
whose favour no license was issued could not bring a suit to recover the 
advances made by him to the partnership. 

je i a ee 


*C. R. P. No. 1026 of 1931. 19th December, 1934. 
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Petition under S. 25 of Act-IX of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Tenali in S. C. S. No. 63 of 1930, dated 22nd 
December, 1930. 

V. Govindarajachari for petitioner. 

V. V. Chowdhury and G. S. Venkatarama Aiyar for 
respondents. 

The judgment of the Court was delivered by 


The Chief Justice.—This was a suit on 4 promissory note. 
The plaintiff was one Chava Ramanayudu and there were*four 
defendants. The amount claimed was Rs. 907-13-0. The first 
defendant admitted the claim but pleaded non-liability on the 
ground that the plaintiff exonerated him. The third defendant 
was ex parte. Defendants 2 and 4 pleaded that the suit 
promissory note was for advances to be made by the plaintiff 
for carrying on a toddy shop which they (the defendants and the 
plaintiff) agreed to work as partners after the first defendant 
had already become the successful bidder for the year 1927- 


1928 and that the partnership was an illegal partnership. The. 


learned Subordinate Judge finds as a fact that the promissory 
note was executed for advances to be made by the plaintiff for 
the partnership, that the plaintiff was a partner and that the 
first defendant who obtained the license was not shown to have 
obtained the Collector’s permission to work the shop in partner- 
ship. In view of these findings he dismissed the suit. 


The question before the learned Subordinate Judge was 
and before us is whether the partrlershippwas formed for the 
purpose of doing something which was either éllegal or opposed 
to public policy. The General Sales Notification issued annually 
by the Commissioner of Excise under thé Abkari Act laying 
down the general conditions applicable to all: abkart and opiun? 
licenses by Cl. 27, provides: 

«No privilege of supply or vend shall be sold, tyansferred or sub-rented 
without the Collector’s previous permission. Nor, if the Collector so orders, 
shall any agent be appointed for the management of any such privilege 
‘without his previous approval.” 

This condition is one of those which is set out in the 
abkari license. Cl. 37, provides for the penalties to be inflicted 
on the infraction of any of the conditions of the license by a 
licensee or by any person in his employment. -The effect of 
Cl. 27 is that a partnership in an abkari business is prohibited 
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unless the previous permission of the Collector has beem 
obtained. In Nalain Padmanabham v. Sait Badrinadh Sarda 
the facts were that A and B were farmers of opium revenue 
under Government. They obtained a license from the Collector 


‘for the sale of opium subject to the condition, améng others, 


that they should not sell, transfer or sub-rent their privileges 
without the permission of the Collector (similar to Cl. 27 in 
this case). A and B, without the sanction óf the Collector, 
entered into an agreement with C, by which they admitted him 
as a partner in the opium business. C having brought a suit 
for ‘dissolution and winding up of the business, it was held 
that the agreement was void and the suit was not maintainable, 
the effect of the agreement between A and B on the one hand 
and C on the other being to enable C to sell Opium without a 
license, an act directly forbidden by the opium Act and made: 
penal by it, that the contract being intended to enable C to do 
what was forbidden by law was unlawful and void, that the 
provisions of the Abkari and Opium Acts are not intended. 
merely to protect public revenue but the prohibitions contained 


‘in them are based on public policy and that the agreement was- 


also illegal as it amounted to a transfer by A and B of their 
privilege to C in violation of the condition against transfer 
subject to which the license was granted. In the course of 
the judgment reference was made to Marudamuthu Pillai v. 
Rangasami M ooppan? where it was said: 


“The provisions of the Abkari Act, as a whole, show clearly that every 
person carrying on abkari business as a principal must be licensed,” 
and . . 


“hold that a persop who has not got a license could still be a partner 
with one who has a license and as such partner carry on the business with or 
without the other would enable the unlicensed partner to evade the liabilities- 
intended by the law to be cast on persons carrying on abkari business.” 


° Other cases in point are Behari Lall Shaha v. Jagodish. 
Chunder Shaha8 and Raghunath Lalman v. Nathu Hirji Bhate4. 
For the petitioner,*however, reliance was placed upon the: 
following cases, viz., Appadurai Mudali v. Murugappa 
Mudalib, Nanna V azhmumi Mudaliv. Nathamunié andNarayana-~ 
murthi v. Subrahmanyam’. In the first case, which isa decision. 
of Odgers and Madhavan Nair, JJ., plaintiff lent a sum of 





d 


(1911) I. L. R. 35 Mad. 582: 21 M, L. J. 425. 

2, (1901) TLE, 24 Mad. 401 3. (1904) I LR t; SÍ Cal. 798. 
4. (1894) LL.R. 19 Bom, 626. 5, %1925) 23 L,W. 209. 

6. (1929) 122 I.C. 3 7, (1928) 114 I.C. 655. 
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money on a promissory note to a partnership. The partnership 
consisted of defendants 1 to 3 and took a contract of sale of 
arrack in certain shops and borrowed money from the plaintiff 
for the purpose of that business. First of all, in the opinion 
-of Odgers; J., the business was not an illegal one on the ground 
that there was no sufficient material for the Court to so decide 
and even on the supposition that the condition of the license 
was that all the names of the licensees or persons concerned 
in that particular business by way of partnesship must appear 
on the face of the license it was a question whether qn the 
evidence of the plaintiff he could be said to be particeps criminis 
in the carrying on of the illegal trade because, "assuming that 
there was a prohibition in the terms of the ltcense, there was 
no evidence that the plaintiff ever knew of it. The important 
‘distinguishing feature in that case is that the plaintiff was not 
a member of the partnership but was a stranger lending money 
to it. In the present case, the plaintiff was a partner and, if 
the partnership had for its object the carrying on of an illegal 
business, the plaintiff as a member of that partnership cannot 
be heard to deny that he had guilty knowledge. In the second 
‘case, Which is a decision of Anantakrishna Aiyar, J., the 
plaintiff. was a partner and sued for the taking of the partner- 
ship accounts between him and defendants 1 and 2 and for the 
recovery of the amount to be found due to him on the taking 
of the accounts. The suit was decreed but ọn appeal the 
Subordinate Judge reversed that decree and remanded the suit 
to the District Munsif for a fresh trial and whilst doing so 
suggested that the District Munsif might at the retrial consider 
a new ground pressed before him, namely, th&t the partnership 
wasillegal. At the retrial, the first defendant putin an additional 
written statement contending that the partnership in questiog 
was illegal and opposed to public policy. The District Munsif 
found that the contract of partnership was illegal and opposed 
to public policy. The District Judge on*appeal reversed the 
decision and the case came up on second appeal before Ananta- 
krishna Aiyar, J. The facts were that the first defendant held 
a license to sell toddy in a shop and according to him took the 
plaintiff as a partner in respect of that business. The license was 
not produced by the first defendant. The District Judge held that 
since the license relating to the year in question had not been 
produced, there were no grounds for saying that the contract 
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of partnership was illegal. The license, however, was produced 
in second appeal and was sought to be admitted in evidence, 
but Anantakrishna Aiyar, J. refused to allow it to be admitted 
in evidence at that stage. Anantakrishna Aiyar, J, held that 
it was essential that the license granted to the first defendant 
should be produced and that the view of the District Judge was. 
correct in stating that at the time the partnership was formed 
the first defendant had not begun to trade in toddy and had no 
stock which hegmade the joint property of all the three 
partyers. In this view the partnership could not be held to be 
illegal as there was nothing prima facie illegal in such a 
partnership under the Abkari Act. The decision in this case 
appears to me to*have turned on the absence of proof that the 
partnership was entered into for an illegal purpose. In the 
last case, which is a decision of Reilly, J. it was held that 


‘although a partnership entered into in contravention of a 


license or of any rule under the Abkari Act is void and the 
licensee of a toddy or arrack shop cannot legally take a partner 
without sanction, yet it is not illegal for several persons to 
enter into a partnership for the purposes of bidding at a toddy 
shop atiction and if successful in the auction of obtaining a 
license and of carrying on a toddy shop business. Reilly, J. 
holds, that it is not illegal for persons to enter into a partner- 
ship for the purpose of carrying on a toddy shop business or 
one for which,they hope at a future date to obtain a license. 
That is quite true if it is intended at a future date to get a 
license in the names of all the partners. That is not the fact 
here as a few dates Will show. The first defendant was a suc- 
cessful bidder at*the auction on 30th July, 1927 and it was in 
his name that the license was issued on Ist October, 1927. The 
promissory note is dated 17th August, 1927 and the money was. 
therefore lent éo the partnership after the first defendant had 
become the successful bidder at the auction and was the person 
in whose name the lfcense would be issued. The first defendant 
in his evidence said that the two months’ deposit of Rs. 140: 
was paid by him about the 20th August. After the license was. 
issued it is plain from the evidence that the partnership carried 
on the business. The permission of the Collector required by 
clause 27 of the General Sales Notification was neither obtained. 
nor applied for-and there is evidence that the plaintiff himself 


was collecting the money of the business and keepiñg accounts. 
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One thing, therefore, is perfectly clear, namely, that an illegal 
partnership was actually being carried on; but it is contended 
that at the date of the commencement of the partnership it has 
not been shown that it was formed for an illegal purpose. The 
plaintiff in his evidence did not say that it was intended to 
apply for the Collector’s permission for a transfer of the 
license or to carry on the business in partnership nor was there 
any cross-examination of the defence witness with regard to 
this point. The question is whether the learned trial Judge 
was right in drawing the inference from the facts that itewas 
the intention of the partnership to carry on the business in the 
name of the first defendant alone. In my view, tfat is the only 
fair inference. The partnership was formed after the first 
defendant had become the successful bidder. The license 
would, therefore, be issued in his name. No application had 
been made for the issue of the license in the names of the 
partners. In fact no such license was ever asked for nor was 
the permission of the Collector obtained and the fair inference 
is that the object of the partnership was to do that which it 
did in fact do, namely, carry on the business in contravention 
of Cl. 27. On the facts of this case, I am satisfied that the 
District Munsif properly decided this case; and in the result 
this Civil Revision Petition must be dismissed with costs. 
Ramesam, J.—I agree. 


King, J.—I agree. 
K.C. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR HORACE OWEN Compton BEASLEY, Kt, 
Chief Justice, AND Mr. JUSTICE KING. : 


The Special Deputy Collector of 4 | 
Ramnad .. Appellant®” in both (Peti- 
tioner en both) 


P etition dismissed. 





; v. 
The Rajah of Ramnad .. Respondent in both (claimant 
in both). 


Land Acquisition Act (I of 1894), Ss. 31 and 32—Persons “incompetent 
to alienate” ~—Holder of impartible estate—Compulsory acquisition of lands 
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forming. partof estate—Deposit of compensation amount in couri—Procedure 
—Investment in other land—Madras Impartible Estates Act (I of 1904). 


Where certain lands belonging to an impartible estate were compulsorily 
acquired under the Land Acquisition Act and the acquiring officer deposited 
the compensation money in court under S. 31 of the Act, 


Held, that the holder of the estate was “incompetent tò alienate the 
lands” within the meaning of S. 31 and the proper procedure was under S. 32 
to direct the compensation money to be converied into other land to form 


part of the impartible estate, and not to pay the amount to the holder of-the 
estate. i 


Assistant Collegtor of Kaira v, Vithaldas, (1915) LL.R. 40 Bom. 254, 
distinguished. 


Mrinalini Dasi v. Abinashchandra Dutt, (1910) 14 C.W.N. 1024, referred 
to. - A 
Appeals” against the orders of the District Court of 
Ramnad, dated 25th September, 1931 in O. P. Nos. 43 and 48 
of 1931 (originally presented to the High Court as C.R.Ps. 
Nos. 553 and 554 of 1932 but subsequently directed to be 
‘converted into appeals on payment of deficient court-fee). 


K. Subba Rao for the Government Pleader (P. Venkata- 
ramana Rao) for appellant. 


A. C. Sampath Aiyangar for respondent. 


The Appeals first came before Pandrang Row, J. who 
made the following. 


ORDER oF REFERENCE TO A BENCH.—In these cases the com- 
pensation amounts due in respect of lands acquired for public 
purposes were deposited in the District Court, Ramnad, by the 
Land Acquisition Officer under S. 31 (2) of the Land Acquisition 
Act because according to him there was no person competent ‘to 
alienate the lands, which ‘formed part of the impartible estate 
known as the Ramnad Zamindari. The question for decision by 
the District Court was whether in view of the provisions of S. 4 of 
the Madras Impastible Estates Act (II of 1904) the Rajah of 

e Ramnad, who is the proprietor of the impartible estate in question, 
was competerft tosalienate the lands, and this question was decided 
by the District Judge in the affirmative, 

‘The Government Pleader has presented these two petitions 
for revision of the orders of the District.Judge, as the question - 
decided by the District, Judge is one of general importance which 
has arisen and is likely to arise frequently and there have been 
‘contrary decisions given by different District Judges, and it is 
considered necessary to have the law definitely laid down on the 
point by the High Court. There can be no doubt that the point is 
one of considerable general importance,.and it seems to me 
desirable that it should be decided by a Bench espécially in view 


|) E 
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of the absence of any clear authority. Another questi? has also 
been argued before me at some length, viz., whether į = 
oe i é \f appeal from 
petitions are uot competent because there is a right iso is one of 
the orders sought to be revised. This question } decided by a 
general importance and should in my opinion beh 
Bench. : 7 

The petitions are therefore referred to a f mekot ai 
Judges. l 4 

The judgment of the Court was delivered by, ana belone- 

King, J.—Certàin land situated in two village, Smaad paa 
ing to the impartible estate of the Rajah of Ao 5f 
acquired unđer the Land Acquisition Act for the ial Deputy 
making a road. The acquiring Officer (the S 
Collector, Ramnad) deposited the compensati 
Court under S. 31 of the Act. . The District Jud 
effect that the money should not have been deposit 
it to be paid to the Rajah. These are revision peti 
by the Government against his order. 

A preliminary objection was raised on behalf of the Rajah 
that as the Land Acquisition Act provided in S. 54 for an 
appeal, no revision petition could be heard. Realising that this 
contention would involve a lengthy argument of only acade- 
mical interest, and realising also the importance of the point 
raised in the petitions, we converted the petitions into appeals 
and proceeded to hear them on their merits. 

The learned District Judge in a brief order has given two 
reasons for his decision: 






n money in 
e, holding in 


(i) that the very existence of acqfisition proceeditigs 
which the Rajah could not resist is a necessity which would 
permit alienation under S. 4 of the Impartible Estates Act and 


(ii) that the Rajah is not a person whotan come within, 


the phrase ‘incompetent to alienate’ in S. 31 or ‘having no power 
to alienate’ under S. 32 of the Act. 5 


2 
No attempt has been made at the, héaring before us to 


support the first of these reasons, nor is any serfous reliance 
placed upon the second. Even the learned District Judge 
himself refers to the Rajah’s powers of alienation being 
‘limited by legislation as a matter of public policy}. 

The learned Judges who decided the case } reported in 
Mrinalini Dasi v. Abinash Chandra Dutti say: 


1. (1910) 14 C.W.N. 1024 at 1027, ` 
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Ehe e, islature obviously intended to apply the section 


TERES DA oo who have no power to alienate the property 
acquired ad 

3 absolute owners’ and with this view we are in 
oe agreei, ent. Inour opinion the Rajah c 
be held io j an in no way 
Ss. 31 and: ° he absolute owner of his impartible “estate, and 
apply to hi 2 of the Land Acquisition Act must prima facie 
v. Vithaldas Itis true that in Assistant Collector of Kaira 
ability attad! a very subtle distinction is drawn between ‘dis- 
attached to ing to a person holding land’ and ‘disability 
to follow. othe land held’, but with respect we see no reason 
person is eS distinction. It seems tous obvious that if a 
he cannot alfitled to land which by reason of some enactment 

The rena he is incompetent to alienate it. 
isa somewin argument of the learned advocate for the Rajah 
at different one. The Rajah may perhaps be a 
ompetent to alienate the land, but if the whole of 
and 32 is read it will be seen that the sections are 
unworkable if applied to his case, and can be applied only to 
cases in which the land acquired would eventually have come 
into the possession of an absoluteowner. The provisions of 
S. 32 are these. If the Court finds that the land acquired 
belonged to a person who had no power to alienate it, it shall 
order the money to be invested in the purchase of other lands 
to be held under the like title and conditions of ownership. If 
such an immediate purchase cannot be made then the money 
must be invested and interest must be paid to the person who 
would have been entitled for the time being to the possession of 
the land and this mast continue until either (i) land is 
purchased as contemplated above or (ii) any person becomes 
absolutely entitled to receive the money. 

Now theré is no authority directly covering the question 
before us—but the authority. which comes nearest to it is | 
Assistant C ollector of Kaira v. Vithaldas1 to which incidental 
reference Has already been made. In that case what was 
acquired was land the alienation of which was prohibited by 
the Bhagdé = and Narvadari Act (Bom. Act V of 1862). It 
was held thiat S. 32 prima facie applied to the case, .but could 
not apply in closer examination because (i) no other lands 
could be pulrchased to be held under the like- title and condi- 
tions of ownership, and (ii) that there could never be any 















1. (1915) I.L.R. 40 Bom. 254. 
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person more absolutely entitled to the land acq¥ired or the 
compensation money than the owner of the land at ithe time of 
the acquisition. No perpetual investment of money 38 Con- 
templated by S. 32 and therefore S. 32 cannot appl 

The learned advocate for the Rajah relies very rongly 
on this ruling, but clearly the crux of the whole matteNJS 
“whether in the present case the purchase of land under S. 3 
- is or is not possible. If it is possible the last remaining reason 
for not applying the section disappears. Noweit is clear from 
S. 3 of the Bhagdari and Narvadari Act that the Act applies to 
shares in definite Bhagdari.or Narvadari villages. If a few 
acres of land in one of these villages are acquirel it will of 
course be impossible to purchase a similar small quantity of 
land elsewhere to be held under the same conditions of owner- 
ship as there must be a limited number of villages and each 
village must be limited inared. But the estate of the Rajah 


of Ramnad is not geographically restricted in this-way, and | 


there is no reason why it cannot be added to by the purchase of 
land to compensate for the loss sustained by the acquisition. 
The result is then that Assistant Collector of Kaira v. 
Vithaldas} affords no real parallel to the present.case, and that 
`- there is no reason why S. 32 should not be applied to it. In the 


ordinary sense of the words the Rajah was clearly, incompetent - 


to alienate the lands acquired and it is in accordance ‘With the 
policy of the Impartible Estates Act that the compensation 
money should not be paid over to him but should be converted 
into other land to form part of the-impastible estate which 
will not thus suffer from the acquisition. We fold therefore 
that the Special Deputy Collector was rightin depositing the 
money under S. 31, and that the District Judge should now 
proceed to deal with the deposit under S. 32 and we allow 
these.appeals with costs. (One set). a 


-B.V.V. a Appeals allowed. 


: 3 hg 
aeee e iai A 


1, (1915) LL,R. 40 Bom. 254, .” 
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ji d PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at , 
| Fort William in Bengal.) 


T:—Lorp BLANESBURGH, LORD WRIGHT AND SIR 





e Secretary of State for India in 


Council oe Appellant* 
v. . g 
Saroj Kumar “Acharjya Choudhury 
and others s Respondents. 


Civil Procgdure Code (1908), S. 2 (12)—Mesne profits—Profits which 
the person in wrongful possession might have realized with due diligence— 
Failure to realize salami or premiums from tenants—Customary allowance 
for expenses of collection—Proper rate of interest on mesne profits. 

A suit against the defendant, the Secretary of State for India, for 
recovery of possession of certain alluvial laud was decreed, and on the 
plaintiffs’ application for the ascertainment of mesne profits, the High Court 
held that the defendant was accountable for the omission of the revenue 
authorities to collect'any salami or premium from tenants admitted to the 
suit lands. . 

Held, by the Privy Council, (overruling the High Court) =- 

(1) That though’ in view of the definition of mesne profits in S. 2 (12), 
Civil Procedure Code, 1908, the terms “ profits” included both rents salami 
(premiums), if any, the person in wrongful possession was not liable for : 
“failure to realize the ‘highest possible rates of rent and-premium from the 
tenants. : 

(2) That under the circumstances and having regard to the provisions of 
Regulation VPI of 1822 and the Bengal Tenancy Act, 1885, the rents actually 
realized by the revenue authorities from the tenants being fair and equitable, 
a fair return:had been realized from the suit lands, and the plaintiffs had 
failed to show that the defendant had been wanting in reasonable diligence i in 
not realizing morg, 

(3) That consequently the. plane claim for additional profits by way 
of salami failed.  ẹ 

Held, further, that though the defendant had failed to adduce any 
evidence ‘on the point, he was entitled to a deduction of 10 per cent. for the 
expenses of collection, that being the customary allowance in India for mesne 
profits: Hurro Doorg 4 Chowdhrani v. Maharani Surut Soondari Debi, (1881) 
L.R.9 LA. 1: LLR. 8 Cal. 332 (P.C.) and Girish Chunder Lahiri v. Shoshi 
Shikhareswar Roy, (1900) L.R. 27 I.A. 110: LLR, 27 Cal. 951 : 10 M.L.J. 356 
(P.C.), relied on. 

Under existing conditions and in the absence of special euman 
6 per cent, is the proper and fair rate of interest to allow on mesne profits: 
Raja Sashikanta Acharya v. Raja Sarat Chandra Rai Chowdhuri, (1921) 
34 C.L.J. 415, approved. d 
KA Na aaa aaa a a 

* Appeal No. 92 of 193 i : 

Bengal Appeal No. 13 of 1039, | 18th December, 1934, 
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Appeal No. 92 of 1933 against a decree of the High Court, 
Calcutta, dated the 14th January and: 25th” February, 1932, 
varying the decree of the’ Subordinate Judge of ‘Faridpore, 
dated the 13th July, 1927. - 


The facts of the case are set out in the Board’s judgment (See 
Haradas v. The Secretary of State for India in Council! and The 
Secretary of State for India in Council v. Saroj Kumar Acharjya 
Choudhury’, where the earlier proceedings between the parties are 
reported). A < “e 

In addition to the cases cited in the Board’s rer the 
following authorities were referred to during the arguments at the 
Bar :— e 

On the question of PTE Birendra Kishor? Main Kya v. 
` Secretary of State for India3and Dhanarajagerji-v. Parthasarathy ; 
as to mesne profits, Harry Kempson Gray v. Bhagu Mian’ and 
Gurudas Kundu Chowdhury v. Hemendra Kumar Roy6 as to 


interest Muhammad Abdul Gaffur Rowther v. Hamida Biwi . 


Ammali and Dhanarajagirji v. Parthasarathy’ (last 2 lines) ; as 


to collection charges, Dhanarajagerji v. Parthasarathy? and | 


McArthur & Co. v. Cornwall.10 
Dunne, K.C. and Pringle ‘for appellant. 
- DeGruyther, K.C. and Parikh for respondents. 
18th December, 1934. Their Lordships’ judgment’ was 
delivered by 
SIR Joan WALLIs. _The appeal in this case, which now 
comes before the Board for the third time, is solefy concerned 
“with questions of the ascertainment of mesne profits under the 
decrees of the Subordinate Judge of Faridpore, of the 22nd 
July, 1907, which were restored, with a,variatien which is not 
material, by the judgment of this Board* of the 2nd July, 1917, 
after it had been set aside by the High Court. - Four separate 
suits for possession and mesne profits had beep instituted 
against the present appellant, Secretary of State for India in 
Council, by four sets of co-sharers, each claiming a one-fourth 


1. (1917) 26 C. L.-J. 590. 2, (1930) 35 C. W, N. 117. 
3. (1920) I. L. R 766 at 779, 780,781. 
4, (1932) LL, R, BAMad; 49. 

5, (1929) L. R. 571. A. 105: I. L. R. 9 Pat.621: 58 M. L. J. 215 (P. C). 
6. (1929) L. R. 56 I. A, 290: I. L. R. 57 Cal, 1: 58 M. L. J. 74 (P. C). 
7, (1919) L L, R. 42 Mad.-661: 36 M. L.-J. 456. 

8., (1932) T. L. R. 57 Mad. 49 at 71. 

9, (1932) I L. R. 57 Mad. 49 at 61. 

* 10. (1892) A.C. 75 at 88, 89 (P.C). 
* See 26 C, L, J. 590—K.J.R. 
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share in the suit lands, but three of these suits had been 
compromised while the decrees were under appeal to the High 
Court, and the present respondents are the plaintiffs in suit 
No. 17 of 1902, who were not parties to the compromise. The 
suit lands form part of an island chur which began to emerge 
out*of the bed of the river Padma, a part of the Ganges, in 
1888, and was taken possession of on behalf of Government on 
the 30th May, 1890, by the Sub-division Officer of Manikganj 
under the provi8ions of S. 3 of Bengal Act IV of 1868: 


e: Whenever it shall appear to the local Revenue authorities that an island 
has been throw up in a large and navigable river liable to be taken possession 
of by Governn&nt under Cl, 3, S. 4 of Regulation XI of 1825 of the Bengal 


“Code, the local Revenue authorities shall-take immediate possession of the 


same for Government, and shall assess and settle the land according to the 
rulesin force in that behalf, reporting their proceedings forthwith for the 
approval of the Board of Revenue, whose order thereupon, in regard to the 
assessment, shall be final. Provided, however, that any party aggrieved by the 
act of the Revenue authorities in taking possession of any island as aforesaid, 
shail be at liberty to contest the same by a regular suit in the Civil Court.” 


. The third clause of S. 4, Bengal Regulation XI of 1825, 


‘«for declaring the rules to be observed in determining claims 


to lands gained by alluvian or by dereliction of a river of the 
sea,” is in these terms :— 


“When a chur or island aay be dows. tp in a large and navigable river 
(the bed of which is not the property of an individual), or in the sea, and the 
channel of the river, or sea, between such island and the.shore may not be 
fordable, it shall, according to established usage, be at the disposal of Govern- 
ment. But if the channel between such island and the shore be fordable at any 
season of the year, it shall be considered an accession to the land tenure or 
tenures of the person or persons whose estate or estates may be most 
contiguous to it, subject to the several provisions specified in the first clause 
of this section, witk respect to increment of land by gradual accession.” _ 


This clatise had been interpreted in some decisions as 
meaning that islahds, etc., thrown up were the property of 
° Government, but they were over-ruled by this Boardi in Lopez 
v. Maddun Mohun Thakoor1. 


Appeals fromthe order of the Sub-divisional Officer were 
preferred to the Commissioner and to the Board of Revenue, 
and after further investigations _a large part of the chur was 
surrendered as reformation in situ to the former owners; but, 
as regards the suit lands, the Board of Revenue dismissed the 
appeal on the ground that they were not shown to be reforma- 
tions in im situ of lands belonging to the plaintiffs, but were. 
emanen mi a mamane ea 

o 1. (1870) 13 M. I. A. 467, 
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reformations in situ of lands which had been in the khas posses- 
sion of Government. The Courts in India differed on this 
question, which was apparently one of considerable difficulty ;- 


~—~hut as already stated, this Board agreeing with the Subordinate 


Judge, gave the plaintiffs a decree for possession and rnesne . ` 


profits,. and the only questions in these appeals are whether 
mesne profits have been correctly determined by the High Court 
in the judgment under appeal: (1) as to the defendant’s liability 
for the omission of the revenue authorities to aollect any salami 
or premium from tenants admitted to the suit lands; (2) gs to 
the defendant’s right to a deduction of 10 per cent. for expenses 
of collection; and (3) as to the rate at which the®interest pro- 
vided for in the definition of mesne profits in S. 2 (12) of the 


Code of Civil Procedure should be chargéd. 


Mesne profits are there defined as “those profits which the 
person in wrongful possession of such property actually 
received or might with ordinary diligence have received 
therefor* together- with interest thereon.” As regards the 
finding of the High Court that the defendant is accountable 
for additional profits which the revenue authorities could have 
realised with reasonable diligence; by way of salami or pre- 
miums, the contention has been raised for the first time before 
the Board that in taking possession of, assessing, and settling 
the lands according to the rules in that behalf, those authorities 
only did what they were required to do by the satute, and that 
the defendant cannot be held liable for their failure to do 
more. Their Lordships are unable to accept that contention, 
because in-their opinion the proviso that the party aggrieved 
by the action of the revenue authorities in taking possession 
should be at liberty to contest the same eby a regular suit 
necessarily imports that, where possession has been taken one 
behalf of Government of property which is the stibject of 
private ownership, the defendant in such regular suit cannot 
justify under the section but must be held answerable to the 
party aggrieved in the same way as a trespasser, as has been 
done in this case. -To hold otherwise might seriously affect 


‘the remedy given by the proviso. Even so, on the terms of 


the definition of mesne profits what the plaintiffs have to show 
is that, with reasonable diligence, more might have been 


realised than was actually realised by the revenue authorities in - 
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the way of profits, which term includes both rents and 
premiums, if any. As to what amounts to due diligence, in 

their Lordships’ opinion, the person in wrongful possession is 

not liable for failure to realise the highest possible rates of rent~~~~ 


` and premium from the tenants. It is enough if taking account 


of both rent and premium, if any, a fair return has been. 
realised from thé land, and their Lordships will-deal with the 
case on that basis in considering whether the plaintiffs have 


` shown that therethas been a want of reasonable diligence on 


the part of the defendant. 


The accounting period, beginning three years before the 
date of the suit, was from the 29th May, 1899, tothe 15th 
April, 1921, the date of delivery of possession under the 
judgment of the Board of the 2nd July, ‘1917. The Special 
Commissioner appointed to take the necessary accounts cover- 
ing a period of- twenty-two years, after taking evidence; 
reported on the 9th January, 1927, that the revenue authorities 
could have realised an additional sum of Rs. 25,200 by way of 
rents and.a sum of Rs. 30,300-12-9 by way of salami or 
premium-on the admission of tenants, during the accounting 
period. The Subordinate Judge affirmed the finding of the 
Commissioner as to rents, but disallowed the claim for salami 
on the erroneous view that it would not: come within the 
definition of mesne profits. = 


There were cross appeals to the High Court, and the two 
Indian Judges who heard the appeal subjected the evidence 
adduced for the plawhtiffs both as to rates of rent and salami 
to a very carefub examination, and came to the conclusion that 
it was most unsatisfactory and wholly. unreliable. They 
accordingly reversed the finding of the Subordinate Judge 


‘which held the defendant liable for want of reasonable dili- 


gence in collecting rent and from this part of their judgment 
the plaintiffs have mot preferred an appeal. 


As regards salami, the learned Judges’ most carefully 
examined the evidence adduced for the decree-holders as to 
the rates of salami collected by them and other landowners in 
the neighbourhood, and commented, among other things, on 
the fact that the nathis, or orders, for the admission of tenants 
on payment of an adequate salami and the sumars, or special 
collection books in respect of salamfi, were only opened after 
the institution of the suit, and that the entries in these sumars 
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were not corroborated as they should have been by the entries 
in the ordinary accounts. These are matters about which the 
learned Judges were in a much better position to judge than 
this Board, and their Lordships see no reason to differ from 
their conclusion that the documentary evidence-for the decree- 
holders as to salami was extremely unsatisfactory and uncon- 
vincing, and that in the circumstances it was not possible to 
calculate a rate of salami with any degree of accuracy. 


In these circumstances, the learned Judgés had recourse to 
the terms of the compromise between the defendant and” the 
decree-holders in the other three suits, and finding that the 
defendant had agreed to pay a salami of Rs. 5 per begha under 
that compromise, applied the same rate not only to cases 
of admission after the begignning ‘of the accounting 
period in 1899, but to all admissions from the taking of 
possession, with the result that they awarded Rs. 19,710-9-5 
under this head as salami, as compared with Rs.” 30,300-12-9 
awarded by the Commissioner. As to this award, their Lord- 
ships agree with the appellant’s contention that the fact that 
the defendant had agreed to paya salami of Rs. 5 per begha 
in a compromise in which both sides agreed to give up a great 
deal does not afford a proper basis for settling a rate of salami 
in this case, and cannot be accepted. They agree, also, with 
the appellant’s further contention that the defendent could not 
. be held liable for not collécting salami during the accounting 
period from tenants who were already in possession at the 
beginning of that period, that is to gay, in4899, as the respon- 
dents have failed toshow that during the aecounting period 
salami could have been collected from tenants in possession 
before the beginning of that period. The’ plaintiffs’ claim for 
salami must therefore be limited to salami in respect of admis- 
sions during the accounting period. 


As regards the claim for failure to cOllect salami on the 


admission of tenants during the accounting period, as already ` 


observed, the profits of the land consist of rents and salami, if 
any; and in considering whether the revenue authorities failed 
to exercise reasonable diligence, it is necessary to see what was 
done by them in this matter. As required by the section under 
which possession was taken, they proceeded to assess and settle 
the lands according to thé rules in that behalf, that is to say, 


under the provisions of Cl. 6 of S. 2 and the following 
74 : 
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thirty-three sections of Regulation VII of 1822 which by S. 2 
of Regulation IX of 1825 were made applicable to all lands in 
Bengal which had not been permanently settled, and to all lands _ 
in.the khas possession of Government. 


The Regulation of 1822 imposes upon the settlement officers 
the duty of seeing that the raiyats are not made to pay exces- 
sive rates of rent to their landlords, and the Bengal Tenancy 
Act of 1885, which is applicable to these lands, contains 
provisions for seeuring that raiyats should pay rents at fair and 
equitable rates. In this case the Revenue authorities would 
appear to have done their best to settle rates of rent which 
would be fair to both parties. The Board of Revenue refused 
to confirm the rates imposed at the first settlement in 1894, and 
directed a fresh settlement, with the result that the rates were 
increased to such an extent that the settlement officer recom- 
mended that the settlement should be for fifteen years, instead 
of five, as otherwise the increase would cause hardship to the 
tenants.. 


The learned Judges of the High Court most carefully con- 
sidered what was done by the revenue authorities in this 
matter, and arrived at the conclusion that there was no want 
on their part of such diligence as a prudent and fair-minded 
proprietor could be expected to show in dealing with his own. 
property in the matter of the realisation of rent. This is in 
effect a finding that the rents realised were fair and equitable, 
and therefore such as contemplated by the Legislature. In 
those circumstances4t would, in their Lordships’ opinion, be 
difficult to hold sthat the defendant, assumedly a person in 
wrongful possession, had been wanting in reasonable diligence 
in not realising mote. Moreover, in the present case, having 
fegard to the yery unsatisfactory nature of the decree-holders’ 
evidence as to what was obtainable from the suit lands by way 
of rent and salam and to the fact that the learned Judges | 


. refused to act on it, their Lordships are of opinion that 


plaintiffs have failed to show that there was any want of 
reasonable diligence in realising mesne profits from the suit 
lands. Consequently, the plaintiffs’ claim for additional profits 
by way of salami fails and the decree of the High Court must 
be varied accordingly. 


. The next objection is that both the lawer Courts refused 
to make any allowance for the expenses of collection on the 
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ground that the defendant failed to adduce any evidence as to 
the amount of such expenses. Profit always means the 
difference between the amount realised and the expenses 
incurred in realising it; and this rule has been expressly applied 
by this Board as regards mesne profits in Hurro Doorga 
_Chowdhrani v. Maharani Surut. Soondari Debil. In India 
10 per cent. is the customary allowance for mesne profits, and 
it was therefore unnecessary for the defendant to adduce any 
evidence on this subject. In Girish Chundew Lahiri y. Shoshi 
Shikhareswar Roy? 10 percent. was substituted by this Board 
under the head for 5 per cent., although the rate had not been 
made the subject of evidence. The decree musf, therefore, be 
varied by allowing the defendant a reduction*of 10 per cent. 
on the collections. 
The third objection is that the rate of interest on mesne 


profits awarded to the plaintiffs as forming part of the mesne < 


profits under the definition has been fixed at 12 per- cent., 


whereas the proper rate is 6 per cent. The Subordinate Judge ` 


allowed interest at 12 per cent. on the ground that the 
Government were not: bona fide trespassers, and the High 
Court, rightly reversing this finding, none the less maintained 
the rate of 12 per cent., which they regarded as a fair compen- 
sation for the decree-holders who had been kept out of their 
property. That was also the rate adopted in some earlier 
decisions of that Court. In Girish Chunder Lahiri v. Shoshi 
Shikhareswar Roy®, where the High Court had varied the 
decree of the Subordinate Judge by disallowing interest on 
mesne profits at 6 per cent., this Board, when restoring the 
decree of the Subordinate Court, awarded interest at 6 per 
cent., and this was apparently done witheut objection being 
taken. l : ae ° 

In Raja Sashikanta Acharyyav. Raja $ arat Chandra Rai 
Chaudhuris the ‘question of the proper rage of interest to be 
granted on mesne profits was fully considered, and it was 
decided that under existing conditions 6 per cent. was the 
proper rate. Their Lordships are of opinion that, in the 
absence of special circumstances, 6 per. cent. isa fair rate of 
interest, a sufficient compensation to the decree-holder for 


1, (1881) L.R, 9 I.A. 1: LLR. 8 Cal. 332 (P. C). 
2, (1900) L.R. 27 EA. 110: L.L.R. 27 Cal. 951: 10 M.L.J. 356 (P.C.). 
í 3, (1921) 34 C.L.J. 415. 
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having been deprived of the rents and profits of the suit lands. 
The rate of interest should be reduced to 6 per cent. 

In the result, their Lordships are of opinion that the decree 
of the High Court should be varied by disallowing salami, by 
allowing the defendant a deduction of 10 per cent. for the 
expenses of collection, and by reducing the rate of interest 
from 12 to 6 per cent., and they will humbly advise His 
Majesty accordin gly. The eer will pay the appellant's s 
costs. 

Solicitor for ee India Office. 

Solicitors for respondents: T: L. Wilson & Co. 

K. J.R . —— Decree varied. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE VENKATASUBBA RAO. 


` M. R. Alagarappa Reddiar .. Petitioner* (Defendant) 


v. 
K. Alagirisami Naick .. Respondent (Plaintif). 


Vendor and purchaser—Purchaser's “ dispossession—Starting point of 


- limitation for his suit for compensation—Date of. disturbance of possession 


— Measure of damages—Criter ton—Value of property at the date of breach 
of contract. 


Where a purchaser of a property in 1920 was dispossessed in 1930 by a 
previous mortgagee of the property in execution of his decree obtained 
against the vendor, and he brought a suit for compensation against his 
vendor, and the questions for determination were (i) in regard to the limi- 
tation what was the starting point—the date of conveyance or the date of 
dispossession and (ii) what was the proper measure of damages, 

Held, (1) that the Starting point would be the date of disturbance of 
possession and so the suit brought in 1931 was not barred. 


Meenakshi v. Krishnaroyar, (1915) 32 I. C. 176, Mahomed Ali Sheriff v. 
Venkatapathi Raju, (192Q). 39 M. L. J. 449; Sarvothama Rao v. Chinnasami 
Pillai, (1918) 1.L. R, 42 Mad. 507: 36 M. L. J. 157 and Sankara Faria Vv 
Ummer, (1922) I. L. R. 46 Mad. 40: 43 M.L.J. 921, followed.” 

Juscurn Boid v. Pi?thichandlal Chowdhury, (1918) L.R. 46 L.A. 52: LL.R. 
46 Cal. 670: 36 M.L.J. 557 (P.C.), distinguished. - = 

(2) That, for ascertafning tHe measure of damages, the criterion was 
the value of the property at the date of the breach and not at the date of the 
sale, 

William’s Vendor and Purchaser, 3rd Ed., Vol. II, p. 1103 and Jai Kishen 
Das v. Arya Prithi Nidhi Sabha, (1920) LL. R, 1 Lah. ’380, relied on. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif 
of Koilpatti in S. C. S. No. 29 of 1931. 





* C, R. P, No. 1768 of 1931, 5th February, 1935, 
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. A. Swaminatha Aiyar for petitioner. 
`T. L. Venkatarama Aiyar for respondent. 
The Court-delivered the following 


JupaMent.—The plaintiff purchased the property in 
. question from the defendant in 1920. At that time there was 
a subsisting mortgage on the property but that fact was not 
disclosed to the Plaintiff. Subsequently in 1929 the mortgagee 
brought a suit upon his mortgage, obtained a decree and the 
plaintiff was in due course dispossessed in November, 1930. In 
the present suit filed in December of that year, the plaintiff 
claims compensation for the loss sustained by Him. 


The two questions that arise are (i) in regard to limita- 
tion, which is the starting point—the date of the conveyance 
„or the date of the dispossession? and.(ii) what is the proper 
measure of damages? 


The Petitioner’s Counsel refers to the principle laid down 
by Bramwell, B in Spoor v. Green1 and confirmed in subsequent 
English decisions (see Turner v. Moon? and Dart’s Vendors 
and Purchasers’) that in an action for damages for breach of 
the covenant for title, the Statute of Limitations commences 
to run from the moment of the delivery of the conveyance. 
But it has been held in this- country in a series of cases that 
‘where, although the title is imperfect, the vendee has’ been 
put in possession of the property, the cause of action for the 
return of the purchase-money arises on the disturbance of 


possession. I may quote the following passage from the 


judgment of Phillips, J., in Meenakshi v. Krtshnaroyars: — 


«In Subbaraya Reddiar v. Rajagopala Reddiag® it was held that a sale 
cannot be said to have been without consideration and consequently void ab 
ınitio when possession -has been given under the contract of sale, and that the 
cause of action for return of purchase money arises*on the distrubance of 
possession”. 


In Mahomed Ali ‘Sheriff v. Venkatapathi Rajué, Sarvo- 
thama Rao v. Chinnasami Pillat? and Sankara Variar v. 
Ummers. 


. N 


1. (1874) L.R. 9 Ex. 99. 2. (1901) 2 Ch, 825. 
3. 8th Edn. Vol. 2, p. 663. |, ..4. (1915) 32 I.C. 175. 
5. (1914) M.W.N.376. ° 6, - (1920) 39 M.L.J. 449. 


7. (1918) I.L.R. 42 Mad. 507: 36 M.L.J, 157, 
8. (1922) I,L.R. Topan 40: 43 M. L, J. 721, 
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As regards Juscurn Boid v. Pirthi Chandlal Choudhary} 
it is sufficient to say that, as has been repeatedly pointed out, 
their Lordships of the Judicial Committee exclude from 


` consideration the case where the purchaser obtains possession 


under the contract of sale. The observation from the judg- 
ment which I quote below (I underline the words “retain 


possession”) makes this point clear :— 


« There may be circumstances in which a failure to get or retain posses- _ 
sion, may justly be regarded as the time from which the limitation period 
should run, but that is not the case here. The quality of the possession 
acquired by the present purchaser excludes the idea that the starting point is 
to be sought ina disturbance of possession.” 


I must thérefore hold that the suit is not barred by limi- 
tation. As regafds the measure of damages, it is well-settled 
that the value of the property at the date of the breach and not 
at the date of the sale, is the proper criterion: 


“ The measure of damages for breach of a covenant for quiet enjoyment 

. is what the covenantee has lost in consequence of the breach of covenant; 

that isto say, in cases of an entire eviction the value at the date of the breach 
of the‘property so taken away from him.” 


Williams Vendor and Purchaser®. See also Jaikishen 
Das v. Arya Priti Nidhi Sabha’. I see no reason to depart 
from this well-recognised principle. On the evidence before 
me I must hold that the damages to which. the plaintiff is 
entitled, is Rs. 90, and in modification of the Lower Court’s 
decree. I pass judgment in his favour for that sum and full 
costs in the Court below; in this Court I direct each party, to 
bear his costs. 

K.C. . — Petition dismissed. 
IN THE HIGHCOURT OF JUDICATUREAT MADRAS. 

| Present :;—Mr. Justice MADHAVAN Nair. 





Nelluri. Venkayya 1. Appellani* (3rd Defendant) 
Y. e ; 7 
Devabhaktuni Raghavayya and 
others . . .. Respondents (Plaintiff and 


Defendants 1 and 2). 


Civil Procedure Code (V of 1908), O. 21, R. 63—Investigation of claim- 
ants righi—Question of title relevant to consider. 

In investigating a claim under O. 21, R. 63, Civil Procedure Code, in 
order toprove that the claimant has right to the property in dispute, 





A imac 46 LA. 52: T.L.R. 46 Cal, 670: 36 M.L.J. 557 (P. C.). 
rd Ed., Vol. Z’ p, 103, 3. (1920) I. L.R. 1 Eah. 380. 


* S. A. No. 612 of 1930, 25th January, 1935, 
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‘consideration of his title as well as of possession will be relevant. The two 
questions cannot be separated one from the other, for, in finding out who is 
in possession of the property, the question as to who has title to it will be very 
relevant because ordinarily possession will follow title. 


Pakirayya v, Kamasastri, ALR. 1933 Mad. 328, referred to. 

Appeal against the decree of the Court of the Subordinate 
Judge of Guntur, dated 26th August, 1929 and made in A: S. 
No. 90 of 1929 preferred against the decree of the Court of 
the District Munsiff of Narasaraopet in O. S. No. 127 3of 1924, 

' K. Kuttikrishna Menon for appellant. e 

C. V. Mahadeva Aiyar for respondent. > ~ ° 

The Court delivered the following 


- JUDGMENT. —The 3rd defendant is thee appellant. He 
..preferred a claim to the suit property under O, 21, R. 63, Civil 
Procedure Code in connection with the proceedings in execu- 

_ tion of his decree started by the second defendant against the 
first defendant. The plaintiff’s case was that the property 
was given to his maternal grandmother at a partition between 
the sons of whom one was the -first defendant and that it was 
bequeathed to him under a will. “On the first occasion the 
first Court found that the partition alleged by the plaintiff 
was proved but that the will relied on by him was not genuine. 
The plaintiff’s suit was therefore dismissed. On appeal the 
learned judge came to the conclusion that what the lower 


Court should have considered was the question pf possession - 


on the date of the claim proceedings and that the Munsif was 
wrong in having disposed of the case on the question of title. 
The Subordinate Judge therefore remanded the suit to the 
lower Court but in remanding it ‘he forwardéd for the lower 
Court’s consideration the petition of defendants 2 and 3 for 
framing an additional issue. The following additional issues 
were then framed: (1) whether the plaintiff is éntitled to the 
suit property. (2) whether the plaintiff had possession of the 
suit property, on the date of the claim tition. It will be 
observed that the first additional issue directly raised the 


question of title to the property. On that issue it was found 


that the plaintiff was not entitled to the suit property, and on 
the question of possession it was found, “that-as the will 
Ex: A relied on by the plaintiff has been found to be not 
‘genuine and as the plaintiff has no title to the suit land, the 
first defendgnt’s enjoymeht of the suit land on the date of the 
plaintiff’s claim petition and on the date of attachment and 


a? 
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previously cannot be considered to be on behalf of the plain- 
tiff”. In the result the District Munsif held that the plaintiff 
had no possession, of the suit property and that the first 
defendant had possession of the suit property on the date of. 
the attachment and on the date of the claim petition. On this 
finding the suit was dismissed. 


In appeal the learned Judge expressed the opinion that’ the 
only point for determination is as to who was in possession of 
the suit propert} on the date of attachment and on that he 
contluded that it must be taken that the possession of the sons 
must be on behalf of the plaintiff who was believed by them to 
be the owner and so ‘it was held that the plaintiff had establi-. 
shed his claim. The-learned Judge in the concluding para- 
graph of-his judgment left the question of title open between 
the plaintiff and those who are entitled to the suit land, saying 
specially that he has not gone into this on appeal. < 


I must observe that, having regard to the history of the- 
case, it is very strange that the learned Judge did not consider 
the question of title. The question was specifically raised by 
the additional issue and was expressly found upon, on remand. 
Further, the learned Judge’s view. that it is immaterial to 
consider the question of title in investigating the claim under 
O. 21,:R. 63 is also not correct. This' Court had held (see 
Pakirayya v. Kamasastri)' that the terms of O. 21, R. 63 are 
wide enough "to include a suit based upon title. The point to 
be observed is that the-rule does not specifically say either that 
it is possession on® the date ‘of the claim proceedings that 
should be established orthat it is the title of the claimant that 
should be established, The words are, “the claimant may 
institute a suit to establish the right which he claims to the 
‘property in dispute”. In order to prove that he has right to 
the property in dispute a consideration of his title as well as of 
possession will be“relevant. The two questions , cannot be 
separated one from the other, for, .in finding out who isin 
possession of the property, the- question as to who has title to 
it will be very relevant because ordinarily possession will 
follow title. I am mentioning this only to illustrate the state- 
ment that the terms of the order are wide enough to include 
title as well. The lower Court was therefore wrong in leaving 





. 


1. A. L R. 1933 Mad. 328, 
r a 
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the question of title open for another litigation when it was 
specifically raised in the case, and, as I have said, found upon 
by the Court on remand. In these circumstances I would set 
aside the findings of the lower Appellate Court and ask the 
Court to dispose of the appeal after considering the question 
whether the plaintiff has established his right which he claims 
to the property in dispute, which is a question for consideration 
tinder O. 21, R. 63, Civil Procedure Code. As I have already 
indicated, in arriving at a conclusion on this question the 
consideration of the question regarding title as well as of 
possession will be relevant. 

As all the evidenice.has been given in the case, there is nd 
need of fresh evidence. I set aside the decision of the lower 
Appellate Court and remand the appeal to the Subordinate 
Court of Guntur for disposal according to law in os light of 
my observations. 

KC ma Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—Mr. JUSTICE CURGENVEN AND Mr. JUSTICE 
KING. 

R. Rajagopalachariar, Official Receiver ‘ r 
of Tinnevelly .. Appellant* (Petitioner— 
third Plaintiff) 


-t 


Y. e 
A. Krishna Mudaliar and others .. Respondents (Réspond- 
, cnts-Defendants).. 


Mortgage decree—Provision as to the order in which properties in the 
possession of defendants are to be sold—Subsequent Civil Miscellaneous 
Appeal reversing the order—Whether decree was modified, 

A mortgage decree provided that properties in te possession of defend- 
ants 3 and 4 should be sold first and if there was any balance of thé 
decree remaining unsatisfied, properties in the possessgon bf defendants 5 
and 6 should be sold. But owing to a Civil Miscellaneous Appeal to the 
High Court an order was passed in terms of an alleged compromise between 
the two sets of defendants, namely that the original order in which the decree 
had provided the properties should be sold, should be reversed, The result 
was that the decree-holder, who did not care much as to the order in which 
the properties should be sold, found himself in the position of being unable 


to sellany of them atall, owing to objections from both sets of defendants 


to his execution petitions for sale of the properties. 

Held, that the decree-holder should be permitted to execute his decreé 
according to its tenor,as the order passed in the Civil Miscellaneous 
Appeal could not receive any yalidity as an adjustment of the decree, nor 
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could it opetateas an estoppel, since-defendants 3and 4 had riot been led 
to do anything-which they would not otherwise have done but for the 
representation of an agreement made to them by the decree-holder. Even if 
5th and 6th defendants had been made parties to the proceedings in the 
Civil Miscellaneous Appeal, to which they were not made parties in fact, it 
would still be incumbent upon the Court to direct the execution’ Of the decree 
as it stood. 


Rajah of Kalahasti v. ` Venkatadri Rao, (1927) IL. R. 50 Mad 897: 53 
M. L, J. 533; Azizur Rahman Choudhury v.-Aliraja Choudhury, (1927) 
32C. W. N. 434 and Bakshi Ram v. Des Raj, A. I, R. 1931 Lah. 608, relied on. 


No order passed ip execution can amount to an amendment of the decree 
or to an alteration of its term. 


‘Appeal against the order of the Court of the Subordinate 
Judge of Ramnad.at, Madura, dated the 20th January, 1932 
and made in E, P. No. 51 of 1931 in O. S. No. 29 of 1916 
(Ramnad Additional Sub-Court). 

R. Krishnaswami Aiyangar for appellant. 

M. S. Rathnasabapathi Mudaliar for respondents. 

The judgment of the Court was delivered by 


Curgenven, J.—This appeal relates to the execution of a 
mortgage ‘decree now held by the Official Receiver of Tinnevelly, 
who is: the appellant before us. The decree provides that 
certain items of property in the possession of the third and 
fourth defendants, who were parties to the mortgage, should 
be sold first and that then if there was a further sum to be 
realised. the-items in the possession of the fifth and sixth de- 
fendants, whe were purchasers of the equity of redemption of 
those items, should be brought to sale. There were several 
execution petitions, but we need only refer in the first place to 
E. P. No. 18 of 1923 where an order for sale in accordance 
‘with the decree of the third and fourth defendants’ properties 
was made. This eale was stayed under an order passed by 
Wallace, J., in C. M. P. No. 3947 of 1923 which runs: as 
follows: “ œ l f 

“« Properties in the pands of defendants five and six will be sold first, If 


they do not realise the full decree amount, properties in the hands of appel- 
lants (defendants three and four) will be sold, on the same day.” 


When the Civil Miscellaneous Appeal came before a 
Bench for disposal the order passed ran thus: 


“By consent, there will be an order in terms of the compromise set out in 


the order. on C. M. P. No. 3947.” 


-It appears that the foundation for these orders was a 
‘compromise | said-to have been come to between the third and 
fourth, “defendants on the one side and the fifth and -sixth 
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defendants on the other in a separate proceeding in which the 
third and fourth defendants sued for a declaration that the 
mortgage was not binding upon them. We may take it that the 
effect of the compromise between these two pairs of defendants 
was that the fifth and sixth defendants agreed to have their 
properties sold first in execution of the mortgage. After the 
order passed by this Court the fifth and sixth defendants, who 
had not been parties to it at all, raised’ the objection in É. P. 
No. 27 of 1929 that the order could not hind them. That 
petition was dismissed, and we then come to the present, peti- 
tion filed by the decree- holder asking for the sale of the 
properties in accordance with the terms of the decree, namely 
that the third and fourth defendants’ properties should be sold 
before those of the fifth and sixth defendants. The leatned 
Subordinate Judge has come to the conclusion that the consent 
order passed in the Civil Miscellaneous Appeal i is binding upon 
the parties untilit is set aside and for this and some other 
reasons he has dismissed the petition. “The result is that 
the decree-holder, who does not appear to be- very much 
concerned as to the order in which the properties. should be 
‘sold, finds himself in the position of being unable to sell any 
of them at all. 


. The question we have to decide is whether the order in 
Civil Miscellaneous Appeal No. 462 of 1923 should be taken as 
modifying the decree. to, the extent of disabling the decree- 
holder from executing it according to its tenor. In the first 
place the order in the Civil Miscellaneous Appeal is clearly an 
order passed in execution, and it" is elementary that no 
order passed in execution can amount to ap amendment of the 
decree or to an alteration of its terms. The question has thep 
been raised before us whether it can be regardetl as an adjust- 
ment of the decree in the sense that the third and fourth 


defendants have, been excused some portion of, the burden’ 


which they would otherwise have borne under it.. We think 
there is ample authority against this view. It is not “in fact 
at alla case of a partially adjusted decree as that phrase must 
be construed with reference to O. 21, R. 2, Civil Procedure 


Code, but it is a case. of a decree. actually. modified so farast 
directs the method of ¢xecution. -A decision which has been 
followed ih several later decisions in Lodd.Gavindoss Krishna 
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Doss v. Ramdoss Vishnudoss1 where it was observed: 


€ 


Si 4A transaction by which the parties agreeto vary the terms of the decree, 
Jeading the altered terms to stand in the place of the terms of the decree so 
as to constitute a new executable decree.” 


: ‘In a later case of this Court to which one of us was a 
party Rajah of Kalahasti v. Venktadri Rao? the same principle 
was recognised, and Lodd Govindoss Krishna Doss v. Ramdoss 
Pindos has also been approved in Azizur Rahman Chou- 
dhury v., Aliraja Choudhury3s The same principle has been 
enforced in Bakshi Ram v. Des Raj.4 Accordingly the order 
cannot receive any validity as ah adjustment of the decree. 
‘Nor can, we dhink, the remaining suggestion, that it should 
‘operate as an estoppel, be accepted because it has not been 
shown. that the third and fourth defendants have been led to 
do anything which they would not otherwise have done but 
for the representation of an agreement made to them by the 
decree-holder. We think accordingly that even if the fifth 
and sixth defendants -had been parties to the proceeding in 
the Civil Miscellaneous Appeal it would still be incumbent 
upon us to direct the execution of the decree as it stands. The 
-fact that they were not parties makes it quite clear, we think, 
that the order cannot be in any serise binding upon them. They 
possess a valuable right in having the sale of their property 
postponed to that of the other defendants and it goes without 
saying that they cannot be deprived of that right by what took 
place in a proceeding to which they were not parties. If the 
third and fourth defendants had desired that the compromise 
which is said to havétaken ‘place between them and the fifth and 
sixth defendantsshould be given effect to in the execution: of 
this decree they should have made them parties and it may be 
that this could in sme manner then have been done. We are 
fiot ‘concerned here to decide that question. But we think that 
the decree-holder must be permitted to execute his decree accor- 
ding to its tenor apa we therefore allow the appeal and set 
aside the order of the court helow and direct it to proceed. with 
‘the execution accordingly. The. appellant will have his costs 
in n both Courts., eit eg : 

fe K. Coeg as c a EN Aa allowed. 
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` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE CURGENVEN AND Mr. Justica 
KING. 
Gurjala Subramanyam (died) Gurjala 
Srinivasaiah, minor represented by 
guardian Gurjala Venkataramanayya; 
‘Vide Order, dated 27th October, 1932 
on C. M. P. No. 5455 of 1932, Legal 
Representative of the first appellant, ` . 
Vide Order, dated 27/th October, 1932 ace 
on C. M. P. No. 5456 of 1932 and i ` 
others l .. Appellarts* (Peti- 
i tionerS and Legal 
iat Representative ` of 
v. the first Petitioner). 
Damavarapu Reddi and others ` .. Respondents (Respon- 
f dents 1 and 2 Legal 
Representative of 3rd 
respondent’ and res- 
pondents 4 to 8 and 
15). l 
Receiver—Purchase of a mortgaged property in execution .sale— 


whether Recéiver to be prohibited from purchasing’ properties over which 
he ts appointed Receiver— Principle of the rule.- 


Where a purchaser of a property in sale in execution of 2 a tsetse 


decree had been previously appointed a Receiver in respect of them and had 
not obtained permission of the Court to bida at the auction in his „capacity as 
Reéeiver, 

Held, that it was essential to enforce the brinciplt that a Beg ought 
not to be allowed t to purchase, and it should be enforced got with reference 
to the merits of individual cases but by i imposing an absolute prohibition. 

Jiteswart Dasi v. Sudhakrishna’ Make (1939) LL.R. 59 Cal. 956 
approved and followed. 

Nugeñt v, Nugent, (1908) 1 Ch..546, relied on. 

A Receiverisin a fiduciary position and has special opportunities ‘of 
knowledge, and if he is allowed to figure asa purchaser at anauctién of the 
same properties over which he is appointed Receiverfhe places himself ina 
position in which his interests as a buyer conflict with his duties asa Receiver. 


Appeal against the order of the District Court of Nellore, 
dated 9th December, 1929 and made in E. A. No. 168 of 1928 
in E. P. No. 97 of 1926 (District Court) in 0. 5S. No. 28 of 
1922,-Additional Sub*Court, Nellore. : 

- P. V. Rajamannar for appellants. - 

B. Somayya and K. Umamaheswaran for respondents.. 
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The judgment of the Court was delivered by 


-Curgenven, J.—This appeal is against an order dismissing 

a petition to set aside a sale in execution preferred by some of 
the judgment-debtors against whom. the respondents obtained a 
mortgage decree. Various grounds were adduced before the 
lower Court in support of the application but only one of them 
has been pressed before us viz., that the purchaser of certain 
items had been appointed a receiver‘in respect of them and had 
not obtained pesmission to bid at the auction in that capacity. 
The mortgagee decree-holders were respondents 1 to 8 and it 
appears that on the 16th January, 1928 the 8th respondent, who 
was the 7th plaintiff in the suit, was appointed a receiver of 
the property uñder O. 40, R. 1, Civil Procedure Code. Prior 
to this'in August, 1927 he had obtained leave to bid as one of 
the decree-holders, but he had obtained no such leave as 
receiver and we do not think that leave given to. a decree- 
holder as such can be taken to give him leave to bid when he is 
subseqtiently appointed receiver, because the two capacities 
are-entirely distinct. The learned District Judge has dealt 
with the objection raised on this score in paragraph 30 of his 
order, and has stated that there was no Indian case on the 
point. Since that observation was made a case has been 
decided in Jiteswari Dasi v. Sudhakrishna Mukherji1 which we 
are unable to distinguish in principle from the case now before 
us, The learned Judges have followed an English case, 
Nugent v. Nugent2 where the same question arose whether a 
receiver appointed by. the Court can purchase property of which 
he is receiver without the leave of the Court. The circum- 
stances there were slightly different, as the sale was under a 
mortgage and opitside the Court, while the receiver was 
eappointed by the Court in.a partition action but we do not 
think that arfy difference in principle is involved. The gist of 
the decision is that a receiver is in a fiduciary position and has 
special opportunites of knowledge and that if he is allowed to- 
figure as a purchaser at an auction, he placed ‘himself in a 
position in which his interests as buyer conflict with his duties 
as receiver. It is essential therefore to enforce the principle 
that a receiver ought not to be allowed to purchase, and it 
should be enforced not’ with reference to the merits of 
individual cases but by imposing an absolute prohibition. 


enn ea tt ee a aaa a Ka Na ai 


0I L (931) LL.R59 Cal. 956, 2, (1908) 1 Ch 546. 
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Cozens-Hardy, M-R. observes: a 

«The Court in dealing with this class of cases,- does not proceed upon the 
footing that there has been fraud or improper concealment, or any special 
advantage taken by the receiver; but itproceeds upon the general rule that 
in cases of this kind the purchase ought not to be allowed at all, because it 
js a dangerous thing to allow, as in- most cases it is almost impossible to 
ascertain whether the receiver has or has not taken undue advantage of his 
position.” 

Similar observations were made by Fletcher Moulton, L.J. 
There can be no doubt that this case states thee law as it stand 
in England and now that we also have an Indian decision in 
the same terms we think that we should have ‘strong ‘grotinds 
for differing from these authorities. Mr. Somayya has 
endeavoured to argue that a receiver in a fiortgage action 
occupies a special position inasmuch as he is appointed in the 
interests solely of the mortgagee decree-holder and not at all 
in those of the judgment-debtor. We do not think in the first 
place that that is any clear reason why the rule should not be 
enforced, and in the second place we think it very difficult to 
say that the proposition is universally true, though it may. be 
true in the special circumstances in particular cases. It -i$ 
undoubtedly the duty of a receiver in a mortgage action not 
‘only to ensure that the income is conserved but also that the 
property is kept at its maximum value. In other words, his 
‘duty as a receiver ot at least the effect of discharging that duty, 
is to maintain the property in the most favourable condition 
for an eventual auction, whereas as a bidder his private ‘interest 
must necessarily be to secure the same Property at a minimum 
price. It seems clear that in general a Judgment- debtor is 
interested in the amount of the sale price becatfse on it depends 
the extent to which the decree against him js satisfied or, if it 
is wholly satisfied, the extent of the surplus which will be paid, 
‘into his hands. We cannot accordingly agree, that a receiver- 
ship of this character should afford an exception to the general 
‘tule laid down in Nugent v. Nugent! ands we think that the 
considerations in favour of enforcing a general prohibition 
against allowing receivers in general to bid at Court sales are. so 
strong that we have little hesitation in approving and follow- 
ing Jiteswart Dasi v. Sudhakrishna Mukherji2 supported as it 
is by the English law upon the subject. That being the only 
pomt -which- is raised in the appeal-we allow the ‘appeal with 
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reference to the items which were purchased by the receiver 
and set aside the sale. In regard to the item not so purchased 
the appéal is not pressed and is dismissed. Respondents 1to8 
will pay the petitioners’. costs here and below. 

K. C. — Appeal allowed. 


PRIVY COUNCIL. 
+ [On appeal from the High Court of Judicature at Patna.] 
PRESENT :-eLorp BLANESBURGH, LORD THANKERTON AND 
SIR LANCELOT SANDERSON. 
Maharaja Srischandra Nandy and others .: Appellanis* 
i - U : 
Baijnath Jugal*Kishore (a firm) _ = Respondents. 


Adverse possession — Requisites of — Underground mineral seams— 
Adverse possession need not be brought home to the knowledge of the owner 
provided it be overt and without attempt at concealment. 


The principle of law as to what is necessary to constitute adverse posses- 
sion is well settled, though its application in the circumstances of particular 
„cases (specially those relating to underground mineral seams) may present 
some difficulty. The possession required must be adequate in continuity, in 
publicity and in extent to show that it is possession adverse to the competitor, 
But it is not requisite thatthe adverse possession should be shown to have 
been brought to the knowledge of the owner, It is sufficient that the posses- 
sion should be overt and without any attempt at concealment, so that the 
person against whom time is running ought, if he exercises due vigilance, to 
be aware of what is happening, Secretary of State for India v. Debendra 
Lal Khan, (1933) L. R. 61 LA, 78: I. L. R. 61 Cal. 262: 66 M. L. J. 134 (P.C.), 
followed. ° . . 

Held, applying the above rule and rejecting the defendants" plea that they 
had acquired a good title by adyerse possession to certain coal-mining areas, 
that they had failed to Show that the plaintiff's predecessors, by exercising 
due vigilance, ought to have been aware of what was happening. 


| Consolidated Appeals No. Sof 1934 from a judgment and 
decree of the High Court, Patna, dated the 21st May, 1931, 
“which in effect affirmed the decree of the Subordinate Judge 
of Dhanbad, dated ‘the 30th July, 1927. 


The matters fer adjudication in these appeals were: (1) to 
‘what extent, if at all, the plaintiff’s claim for damages for the 
‘conversion of his coal by the defendants was barred by limitation ; 
(2) the guantum of damages recoverable, 
~. The facts of the case are set out in the Board’s judgment, and 
in the report of the case in the High Court, ‘Baijnath Jugalkishore 
¥. Manindra Chandra Nandil, 


* P. C. Appeal No. 5 of 1934, | 14th December, 1934. 
` Patna Appeals No. 26 of 1931 and No. 12 ot 1933. . 


Wage oe 1, (1931) 133 LC. 453, 
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In the course of the ‘arguments reference was made to the 
following authorities:— 

Nageshwar Bux Roy v. ional Coal Col, Adjai Coal Co. v. 
Panna Lal Ghosh, Satya Niranjan Chakravarti v, Ram Lal Kavi- 
rajs and Secretary of State for India in Council v. Debendra Lal 
Khant, 

Dunne, K.C. and Wallach for defendant. 

Sir Dawson Miller, K.C. and J. M. Pringle for plaintiff. 

14th December, 1934. Their Lordships’ judgment was 
‘delivered by 5 

Lorp THANKERTON.—These consolidated appeals consist 
of an appeal by.the defendants Nos. 1 and 3 in'‘the suit and a 
cross-appeal by the plaintiff from two decreés of the High 
Court of Judicature at Patna dated, the 21st 9 May, 1931, which, 
subject to a slight modification, confirmed. a decree of the 
Subordinate Judge of Dhanbad, dated the 30th July, 1927. 

The plaintiff, who is a sub-lessee of the coal-mining rights 
of a part of Mouza Gararia, instituted the present suit on the 
28th May, 1925, against the predecessor of the present defen- 
‘dant No. 1, who was a similar lessee of Mauza Ekra, which 
dies immediately to the south of Mouza Gararia, and defend- 
ants Nos. 2 and 3, who were in succession the agents of 
‘defendant No. 1 in working his coal, defendant No. 3 having 
succeeded defendant No. 2 in May, 1924. The suit: was based 
on the alleged conversion of an area of the plaintiff’s coal, and 
the asked for an order on the defendants to.vacaté the ‘land 
encroached on, for an injunction prohibiting future trespass 
and conversion, for an enquiry and ascertainment of the extent 
of the defendants’ encroachments ard the amount of coal 
removed and for an enquiry as to the guantym of damages. 

The plaintiff’s sub-lease was obtained by him on the 26the 
April, 1922, and he set out his cause of actioneas having arisen 
in or about November, 1924, when he first came to know of 
the encroachments. = 

Gararia and Ekra are both part of the Jharia Raj. In 
1896 the then Raja granted a mokarrari lease of. the coal-min- 
ing rights in Gararia to one Maheshwar Rai,‘ and in 1898 he 
granted a similar lease of Ekra. to the ancestor of defendant 





(1930) LR 58 LA, 29: LL.R. 10 Pat. 407; 60 M.LJ. 183 (P. C); 
(1930) L.R. 57 LA: 144: LL.R: 57 Cal. 1341: 58 M.L.J..536 (P.C,). ` 
(1924) L.R. 52 LA. 109: LLR. 4 Pat. 244: 48 M.L.J.. 328 (P.C)... | 
(1933) L.R. 61 LA. 78: LL.R. 61 Cal, 262: 66 M.LJ, 134 (B.C Jr! 1 
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No.1. In 1901, 1902 and 1907 Maheshwar Rai granted 
sub-leases of the coal-mining rights in plots of 100-bighas, | 
100 bighas and 40 bighas respectively to the lessors of the 
plaintiff, who demised by way of sub-lease the rights in the 
whole 240 bighas to the plaintiff in 1922. The plot with which 
the present dispute is concerned is the plot of 100 bighas,. 
sub-let by Maheshwar Rai in 1901, which is a comparatively 
narrow strip running north and south, and having Ekra as its. 
southern boundary. The remaining plots of 100 bighas and 
40 bighas may be disregarded. 

In the present appeals certain facts are no longer in 
dispute. It #s now agreed that the boundary between the 
plaintiff’s coal area and that of the defendants is that fixed 
by the Revenue Survey maps, and that the defendants have 
encroached over the boundary on to the southern part of the 
plot of which the plaintiff is now sub-lessee. Further, the 
area of encroachment has been worked as follows, viz. prior to: 
1911 coal amounting to 8,209 tons had been removed by 
working in galleries, leaving 6,643 tons of coal in the pillars;. 
at some time during the years 1924 and 1925, 4,422 tons of the 


` pillar coal was removed, and the remaining 2,221 tons of coal 


in the pillars have been rendered unworkable, except at heavy 
expense, by the defendants’ workings and the consequent 
subsidence. The total tonnage of coal thus involved was. 
14,852 tons. ~ 


The Subordinate Judge held that the plaintiff’s claim to- 
recover damages in,respect of the gallery coal, which had been 
taken more than twelve years prior to suit, was barred by 
limitation, but “he awarded him damages in respect of the 
whole of the pillag coal, viz., 6,643 tons, at the rate of Rs. 4- 
eper ton under deduction of 12 annas per ton in respect of the 
cost of bringing it to bank, but disallowed any deduction in 
respect of the cost of cutting and severing the coal. Both 
parties appealed fo the High Court, which dismissed both 
appeals, and affirmed the decree of the Subordinate Judge, 
under alteration of the rate of deduction from 12 annas to- 
8 annas, which both parties agreed was the rate intended to be: 
fixed by the Subordinate Judge. 


While other questions were in issue in the Courts below the- 
only contentions submitted to their Lordships were as follows — 
In their appeal, defendants Nos. 1 and 3 maintained (a) thai, 
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prior to the institution of the suit, defendant No. 1 had acquired P.C. 


a good title by adverse possession not only of the gallery coal Maharaja 


but of the whole area, including both gallery and pillar coal, and mae 


(b) that, in any event, they were entitled to a deduction in v. 
respect of the cost of cutting and severing the coal. In the end 


cross-appeal, the plaintiff maintained (a) that his claim in Kishore. 
respect of the gallery coal was well-founded and that it was Lord 
not barred by limitation, and (b) that the rate of Rs. 4 per Thankerton., 


ton was too small, in view of the evidence. 


It will be convenient to deal first with the cross-appeal. 
Apart from any question of limitation, the plaintiff, who only 
acquired his title in 1922, must show a title to suéin respect of 
the abstraction of the gallery coal prior to 1911. He claims 
such a right in virtue of the terms of his sub-lease, in which 
the subjects of lease are described as follows :— 

“And whereas the lessor has desired to sublet the three plots and the 
lessee has proposed to take a sub-lease of the said three plots for a term of 
475 years, the lessor abovenamed executes this sub-lease for a term of 475 
years and demises unto the lessee all those coal mines now being worked and 
all those coal mining iyo and other rights of and in the said three plots of, 
coal land comprised set ouf and described in the schedules .4, B and C below 
belonging to the lessor together with all machineries, buildings, bungalows, 
houses, huts, coke ovens, tools, plants, engines, boilers, stock of coal, sidings, 
tram lines, mines, beds, seams and veins of coal, quarries, inclines, all pri- 
vileges, advantages, appurtenances appertaining or belonging thereto or 
usually enjoyed with the same... .” 

The plaintiff maintained that the right to retover in res- 
pect of the gallery coal in question was included among the 
‘other rights” thus demised to him, but their Lordships are 
unable to place this construction on these words, which are 
. limited by the words “of and in the Said three plots of coal 
land,” which clearly relates to these plots asethey stood at the, 
date of grant. It would require clear words to assign such ae 
right of action to a lessee. As regards the plairitiffs’ second 
contention, their Lordships see no good reason for disturbing 
the concurrent findings of the Courts below ‘as to the rate of 
Rs. 4 per ton. The plaintiff’s appeal, therefore, fails. 


As regards the defendants’ main contention, the pritciple 
of law as to what is necessary to constitute adverse possession 
is well settled, though its application in the circumstances of 
particular cases may present some difficulty; this, perhaps, is 
more likely to occur in cases of the alleged adverse possession 
of underground mineral seams. The principle has recently 
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been restated by this Board in’ Secretary of State for India 
in Council v. Debendra Lal Khani as follows :— 4 


` “As to what constitutes adverse possession, a subject which formed the 
topic of some discussion in the case, their Lordships adopt the’ language of 
Lord Robertson in delivering the judgment of the Board in Radhamoni Debi 
v. Collector of Khulna?, where his Lordship said that ‘the possession required 
must be adequate in continuity, in publicity and in extent to show that it is 
possession adverse to the competitor? The classical requirement is that the 
possession: should be nec vinec -clam nec precario. Mr. Dunne for the 
Crown appeared to desiderate that the adverse possession should be shown 
to have been broughg to the knowledge of the Crown, but in their Lordships’ 
opinion there is no authority for this requirement. Itis sufficient that the 
possession should be overt and without any attempt at concealment, so that 


. the person against whom time is running ony if he exercises due vigilance; 


to be aware of What is happening.” 


In their- ‘Lordships’ opinion, the a AG have failed to 
show that the plairitiff’s predecessors, by exercising due: 
vigilance, ought to have been aware of- what was happening, 
apart from the question of whether the possession was adequate 
in continuity and extent. - 


The area from which the gallery coal was taken and its, 
surroundings may be generally described as follows :— The area 
itself is underground, and measures roughly 50 yards from 
north to south and 150 yards from east to west. About 65 or 
70 yards to the north of it a railway crosses the plaintiff’s plot 
on the surface, running east and west. There is evidence that 
the defendants at one time understood that the railway line 
was the boundary of Ekra and that in the adjoining areas, as 
well as in this case, they worked their colliery on that footing, 
but so as to leave aemargin for protection of the railway. The 
dip of the stratg is generally from north-east to. south-west, 
and it is clear that, although they had pits some little distance. 
off, the coal seam4n question in this area and in their adjoin- , 

“ing area was mainly raised by means of inclines descending 
approximately fh a southerly direction. There is also little 
doubt that this area was worked along with their adjoining 
ared as part of-one colliery. This is shown by the working 
plan, dated in 1911, on which are found five inclines to the 
east, including Nos. 2, 8 and 13—the first of these having a 
tram line—and two.inclines to the west of this area, while on 
the area itself incline No. 4 is situated. ‘It is on the existencé 





Boone 6Ï LA. 78at 82: LLR. 61. Cal. 262: 66 MLJ. 134 (P. c). 
(1900) 27 I,A +136 at 340: LLR, 27 Cal. 943 (B.C). A 
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and use of incline No. 4 that the defendants mainly rely as the 
outward manifestation on the surface of their working of the 
` coal in this area. As shown on the working plan, the foot of 


incline No. 4 almost reached the defendants’ own coal, but this’ 


is not very material, for the real question is whether there was 
that to be seen on the surface, which the plaintiffs predecessors, 
being reasonably’ vigilant, ought to have seen, and, so seeing, 
would have been put on their guard, although they did not 
have any title to the surface. For a similar geason it does not 
seem very material whether the coal which was raised by 
means of incline No. 4 came from the area in question. The 
point must be that, on seeing coal Being raised*by means of 
incline No. 4, the plaintiff’s predecessors would be bound to 
suspect that it came from theif seam. The sinking of incline 
No. 4 was not completed so as to reach coal until 1905; it was 
then ascertained that a certain amount of gallery coal imme- 
diately below the incline had already been removed by means 
of another incline. The account books produced by the 
defendants, which are not continuous, show that an amount, 
which the Subordinate Judge states at 2,000 tons, was raised 
by means of incline No. 4 before 1911, but it is not possible to 
identify the place frcm which that coal was cut. This must 
have been a very small-portion of-the total amount of coal 
raised by means of all the inclines, and which was also being 
‘taken along the surface to the sidings. Further,.the entrance 
to the incline No. 4 was in a surface covered with jungle, and 
‘the suggestion that the plaintiff's predecessors must have 
passed along a road in the near neighbourhood has little weight, 
‘as also the stacking of coal beside the" entrance, the amount 
and frequency of which is left quite indefigite. The failure 


of the plaintiff’s predecessors to notice these. things, even ife 


they were sufficient, when seen, to put themeon*their guard, 
involves, in the opinion of their Lordships, no lack of reasonable 
vigilance on their part, and the defendants’ “case ‘must fail on 
this point; it is unnecessary to consider whether the defendants’ 
possession was adequate in continuity and extent. 


As regards the defendants” minor contention as to a 
deduction in respect of the cost of cutting and severing the coal, 
their Lordships see no sufficient reason to interfere with the 
discretionary view. which, has been taken -by. both. the Courts 
below. r 
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P.C. Their Lordships will, therefore, humbly advise His 


Maharaja Majesty that both appeals should be dismissed with costs and 
wa ale that the decrees of the High Court should be affirmed. 


Baijnath Solicitor for defendants: India Office. 
ae Solicitor for plaintiffs: Watkins & Hunter. - 
“ishore. KIR AT 
A J.R. Appeal dismissed. 
Thankerton. - — 


_ [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR Horace Owen Compton BEASLEY, Kt., 
Chief Justice, Mr. Justice RAMBSAM AND Mr. Justice KING. 
Roi (bari) Strée .. Petitioner* (Petitioner) 
v. 
Rassinga Naik and another .. Counter-Petitioners (Counter- 
Petitioner and nil). 
F.B. Divorce Act (IV of 1869), S. 10—Petition for divorce—Desertion and 


ee adultery of husband—~Husband bringing concubine into his house and living 
ae ai with her—Wife leaving house of husband—Desertion tf proved. 


Us In order to constitute desertion there must be a cessation of cohabitation 

Rassinga and an intention on the part of the guilty party to desert the other. Where 

Naik. the husband brought a concubine into the house where his wife was living 
with him and the wife had consequently to leave the house, 


Held, that under the circumstances the husband was guilty of desertion 
of the wife. 


Dickinson v. Dickinson, (1889) 62 Law Times 330 and Sickert v. Sickert, 
(1899) P. D, 278, referred to, 


Case referred by the Agent to the Governor, Ganjam at 
Chatrapur in his letter Ref. O. P. No. 1-32, dated 17th February, 
1933, under S. 9 of the Indian Divorce Act for decision of the 
High Court (M. C. No. 1 of 1929 on the file of the Court of 
the Sub-DivisionabFirst Class Magistrate and Special Assistant 

° Agent Balliguda Division). 
C. P. Connell, ‘Amicus curiz. 


The Court defivered the following 


Beasley, J. JUDGMENT. The Chief Justice.—This case has been referr- 
ed to us by the Agent to the Governor in Ganjam. It relates to 
a petition for divorce on the grounds of adultery and desertion 
under S. 10 of the Indian Divorce Act. .The facts of the case 
are that the petitioner separated herself from her husband on 
account of his adultery with a concubine in his house. On these 


SSS ae ee eT 
* Referred Case No, 1 of 1933, 10th December, 1934. 
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grounds she was awarded maintenance by a Criminal Court on 
the 29th July, 1929, at the rate of Rs. 2 a month. This order 
the respondent failed to comply with only paying Rs. 13-3-0 to 
the petitioner from that date and no more. The learned Agent 
to the Governor says that, although for ‘judicial separation 
adultery or desertion may form a reasonable cause, both these 
facts have to exist before a dissolution can be ordered but 
he is of the opinion that the husband’s living in adultery does 
not imply that he deserted the petitioner but that the fact that 
he failed to maintain her even after a decision of a competent 
Court may imply desertion. In his opinion it does do so.” The 
decision of the High Court is requested upon this latter point. 
The learned Agent to the Governor has, if I may say so, over- 
looked the real point or the point of importance which is 
whether the conduct of the husband brought about a cessation 
of cohabitation between himself and his wife. If it did, then 
in law that is desertion. In the present case, the husband 
brought a concubine into the house where his wife was living 
with him and she had accordingly to leave the house. There is 
clear authority in English decisions that such conduct as that 
by a husband amounts to desertion. The first of these decisions 
is Dickinson v. Dickinson a case exactly in point. There a wife 
petitioned for the dissolution of her marriage on the grounds 
of adultery and desertion. The parties were married in 1866 
and in 1877 the husband brought to the house a woman with 
whom he had immoral relations. The wife refused to admit 
her, but the husband insisted. The wife remained a short time 
in the house and then told her husband that either she or the 
woman must leave the house. The husband told her that she 
might do as she liked, but that the woman would remain. The 
wife thereupon left, and riever afterwards cohabited with her 
husband. It was held that the husband was guilty of desertifig 
his wife. Another case is Sickert v. Sickeri2. In that case the 
observations of Gorell Barnes,’ J., on page 282 arevery much 
in point. He there says: 

“In order to constitute desertion there must be a cessation of cohabita- 
tion and an intention.on the part of the accused party to desert the other. In 
most cases of desertion the guilty party actually leaves the other, but it is not 
always or necessarily the guilty party who leaves the matrimonaial home. In 


my opinion, the party who intends bringing the cohabitation to an end, and 
whose conduct in reality causes its termination, commits-the act of desertion. 





1, (1889) 62 Law Times 330. 2. (1899) P. D. 278, 
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There is no substantial difference between the .case of a husband who intends: 
to put an end to a state of.cohabitation, and does so by leaving his wife, and 
that of a husband who with the like intent obliges his wife to sêparaté from: 
him.” - .- : - 


| Ti View. rof, these. two decisions the real question here must 

be -answered -by: saying that the-petitioner has proved thatthe . - 
respondent her husband deserted her. The case must, therefore, 
be sent back to the Agent to the Governor at Ganjam to be 
disposed of in the light of the opinion which we have given. 
We aré very much obliged to Mr. Connell for the valuable. - 
assistance he has 8 given us as amicus curiae: 

. B. V. V.. Dp tn Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


“PRESENT — Mr. JUSTICE CURGENVEN AND Mr. Justice 


Kine. 4 s 
Pichai Pillai and others . . | .. Petitioners* 
Balasundara Mudaly and others n. Respondents. 


. Criminal Procedure Code (V of 1898), S. 197 (1)—Scope-—Public Servants. 
removable by lower authority—Police Constable and Sub- Inspector charged 
with offence—-Sanction of Local Government if necessary. . 

Section 197 (1),-Criminal Procedure Code, intends to draw a line between 
public servants and to provide that only in the case of the higher ranks should: 
the sanction of the Local Government to their prosecution be necessary. It 
will not apply to public servants whom some lower authority has by law or’ 
rule or order been empowered to remove. : Where a Police Constable anda. 
Sub-Inspector of Police were prosecuted for offences alleged to have been: 
committed by then? while acting or purporting to-act in the discharge of their 
official duty, . 

Held, that.as the public servgnts charged were removable from their. 
office by some lower authority the previous sanction of the Local Government 
was not necessary undèr S. 197 (1), Criminal Procedure Code. ` 

Sheik Abdul Kader Sahib v. Emperor, (1916) M.W.N. 384 and Narayana 
v. Emperor, (1934) M.W.@. 370, considered. 


e Petition under Ss. 435 and,439 of the Code of C riminal 
Procedure, 1898 praying the High Court to revise the order of. 
the Court of the Towp Sub-Magistrate of Trichinopoly, dated 
20th July, 1934, and made in C. C. No. 1051.of 1932. ; 

.K. S. Jayarama Aiyar, G. Gopalaswami, N. Suryanarayana, 
V. Sankaran and C. M. J. Ernest for petitioners. 

A. V. Narayanaswami Aiyar, A. Narasimha ‘Aiyar,. 
K. V. Ramaseshan and M. A. T. Coelho for respondents. 





* Cri. R. C. Nos, 584, 628 etc. of 1934. og |... 3 st January, 1935, 
~~(Cr R. P. No. 339" et. of 1934.) i Si an T 
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“The. Court delivered the following ; - 

ORDER. Curgenven, J.—These five Criminal Revision 
Petitions relate to prosecutions instituted against Police officers 
for ‘offences alleged to have been’ committed while acting or 
purporting -to act in the discharge of their -official duty, and 
they: raise the general question ‘whether the-previous sanction 
of the Local Government should have been obtained under 
S. 197 of the Criminal Procedure Code.. We have to decide 
what is the correct construction to be placed upon the words 
“any public servant who-is not removable from his-office save 
by or with the sanction of a Local Lorenne or some higher. 
authority.” PE ey | 


In Sheik Abdul Kadir S aheb v. Emperor1, Coutts Traiter 
i (after Chief Justice) had to deal with this point in a case 
in which the Chairman of a Union Pafichayat was prosecuted: 
for the offence of Criminal Breach ‘of Trust. The learned 
Judge found that -> ince Poe utes 


- «The power of removal was vested in the Local Government by S. 126 

of the Madras Local Boards Act and that by S. 160 of the same Act the Local 
Government were empowered to delegate this power and in fact by notifica- 
tion had delegated it to the President of the District Board. id 


Upon this he observes: 


n- “Now-it-is argued in the first place that i that act of delegation on the 
part of the Government the accused became ipso facto removed from‘the 
category of persons who are not removeable from office without the sanction 
of the Government of India or the Local Government ; because it is argued 
that by-the act of delegation he becomes removeable by a third, authority, 
namely, the Presidency of the District Board. To my ‘mind that argumerit is 
unsound and, in my opinion, the delegation by the Local Government of its: 
power to a special officer only means that the Local Government.performs 
that act itself through the medium of a partjcular offecer as the channel. 
through which it is done; and itis an ordinary case of qui facit per aliunt 
facit per se. It is no doubt done in accordance wéth the delegation, but: 
nevertheless it remains the, act of the Local Government. I'am therefore of, 
opinion that the accused has’ established that he is within tha meaning of- this 


section a public servant not removable from his officé without the sanction of: 


the Local Government.” ‘ 0- 


This case was followed by Bardewell, Tai in Narayana v. 
Emperor2, Only one other case directly i in point has been cited’ 
to us and it supports the opposite view. In Emperor v, Jalal- 
ud-din8 the learned Judges think that the obvious intention of 
the language of the‘section which, as ey: point out; makes 
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no reference to delegated authority, was to simplify the law 
regarding sanction and to narrow the circle of public servants 
for whose prosecution sanction was necessary under the previous 
Code. They confess themselves unable to follow the judgment 
of Coutts Trotter, J. 


In several cases in which this question might have been 
raised it appears to have been taken for granted that the section 
will not apply to public servants who are by delegation of 
powers removable by some authority other than and not superior 
to the Local Government; see for instance, Venkayya, In re, 
Imperatrix v. Bhagwan-Devraj2, Venkatesalu Naidu v. Heera- 
man Cheity3 and Abboy Naidu v. Kanniappa Chettiar.4 

We do not think that the general principle expressed by 
the phrase qui facit per alium facit per se should necessarily 
be acted upon if it appears that its application would involve 
the breach of another legal principle more specifically applying 
to the case in point. It is an elementary rule in construing a 
statute to give due meaning to every part of the language 
which it employs, and a construction which fails to do this 
prima facie fails to give effect to the intention with which the 
provision was drafted. Sub-S. (1) of S. 197, Criminal 
Procedure Code runs thus: 


“ When any person who is a Judge within the meaning of S. 19 of the 
Indian Penal Code, or when any Magistrate or when any public servant who 
is not removable from his office save by or with the sanction of a Local 


` Government or some higher authority, is accused of any offence alleged to 


have been committed by him while acting or purporting to act in the discharge 
of his official duty, no Court shall take cognizance of such offence except 
with the previous sanctign of the Local Government.” 

Now, if we adopt the construction accepted by Coutts 
Trotter, J., the result would be that all servants of Government, 
as that expressions is commonly understood, will come within 
¿he section, because the power to remove them is in every case 
derived either from the Local Government or from some higher 
authority—the Government of India or the Secretary of State. 
It is true that if “the expression ‘ Public Servant’ had been 
used without any qualification, it would have had to bear the 
meanings attached to it by S. 21 of the Indian Penal Code, 
and extended to the Criminal Procedure Code, by S. 4 of the 
latter Code; and it would thus have included such persons as 
jurors, arbitrators and others not ordinarily comprehended 


1, (1912) 12 M. L, T. 351. 2. “(1879),1. L. R. 4 Bom. 357. 
3. (1898) 2 Weir. 226. 4, (1928) 2 Mad. Crl. Case 143. 
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within the term. It may thus be argued that it was the purpose 
of the framers of the section to exclude “ public servants ” of 
this kind and that the section does so. We do not think that 
this accounts for the particularity of the language used. If the 
notion of delegation was present to the minds of the drafters 
of the section, there was nothing to prevent them from 
indicating this. Even so, to frame a section on such lines 
would have been a very unnatural and a very misleading way 
of expressing the intention that all Govergment servants, in 
the usual acceptation of that phrase, were to be included. How 
misleading it would be is shown by the cases we have cited in 
which the alternative view has been taken for granted. 


We think that the section clearly intends to draw a line 
between public servants and to provide that only in the case 
of the higher ranks should the sanction of the Local Govern- 
ment to their prosecution be necessary. This intention appears 
to us to be so clear from the terms of the section that, while 
we agree that a protective provision of this nature should be 
construed as widely as possible, we do not feel called upon to 
enter into the merits of a policy which thus distinguishes 
between public servants who may be prosecuted and those who 
may not be prosecuted without the sanction prescribed. Nor 
do we think that any valid ground of distinction is to be 
found in the means adopted to empower the officer beneath 
the rank of the Local Government to pass an order of removal. 
Mr. Jayarama Aiyar has endeavoured to distinguish between 
an act of delegation and an act of ‘empowerment, and between 
statutory provisions and executive orders. It may be conceded 
that all such means to achieve the end proposed are nothing 
more nor less than acts of delegation,® and that while so 
delegating its power the delegating authority,does not divést 
itself of a corresponding power. It is not reasonable to suppose 
that in framing the section it was intended that any such 
fine drawn distinctions should be observed; and we conclude 
accordingly that the expression “any public servant who is 
not removable fram his office save by or with the sanction of a 
Local Government or some higher authority ” will not include 
public servants whom some lower authority has by law or rule 
or order been empowered to remove. In the cases now in 
point admittedly the Police officers-are removeable by such 
authorities+the Police constable involved in Crl. R. C. 
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No. 584 by the District Superintendent of Police and the 
Sub-Inspectors involved in the other cases by the Deputy 
Inspector-General of Police. 

The result is that so far as this point is concerned, the 
Criminal Revision Petitions fail, and since it is the énly point 
raised in Crl. R. P. Nos. 584, 765, 773 and 829 of 1934 we 
dismiss these petitions. In Cri. R. P. No. 628 the accused; 
who is a Sub-Inspector of the Madras City Police, has been 
convicted under Ss. 323 and 355, Indian Penal Code. He has. 
been awarded non-appealable sentences under these sections 
and we could only interfere if at all in revision. The questions 
involved are na more than questions of fact and after carefully 
considering the evidence and the learned third Presidency 
Magistrate’s judgment we are clearly of opinion that there is. 
no ground for such interference. We have been asked as an 
alternative course to permit a composition of the offences 
under sub-S. 5 (a) of S. 345, Criminal Procedure Code. We 
do not think that we ought to exercise this power in the circum= 
stances of the case. The Sub-Inspector has been convicted of 
what must for,an officer in his position be regarded as 
serious offences against a member the public and the conviction 
accordingly has an aspect quite other than as it stands between 
himself and the complainant. In this case too we must 
accordingly dismiss the Revision Petition. 

B. V. V. |, — ~ Petitions dismissed. 

PRIVY COUNCIL. 
[On appeal from thg High Court of Judicature at Madras. ] 

PRESENT :—L,orD THANKERTON, Lorp ALNESS AND SIR 
Sgan Lat. 


Ramakrishna Aiyar ® l .. Appellant*- 
$ v. 
Parameswara Aiyat and others .. Respondents. 


Hindu Law—Partitigie 

In a suit by the plaintiff seeking partition of the property belonging to a 
Hindu co-parcenery consisting of himself and his father and brothers, 

Held, on the evidence, that the effect of a deed executed by the plaintiff 
transferring his interest in the joint family property was not to deprive him 
of his property, but was intended merely to protect the plaintiff from his 
creditors. The plaintiff was, therefore, still a co-parcener in the joint property. 
and was not precluded from claiming partition. 





#P. C. Appeal No. 510f 1933. < "+ Sth "March, 1935; 
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Appeal No. 51 of 1933.from a decree of the High Court, 
Madras, dated the 20th March, 1930, modifying a decree of the 
Subordinate Judge of South Malabar, dated the 31st December, 
1926. l l 


- Subba Rao for appellant. | 
The respondents were not represented. 


Sth March, 1934. Their Lordships’ judgment was 
delivered by 


SIR SHapr LAL.— [his appeal arises but of an action 


brought by the plaintiff Parameswara Aiyar for partition. of 
the property belonging to a Hindu coparcenary consisting of 
himself and his father and brothers. The main defence to the 
claim was that the plaintiff had parted with his share in the 
estate by a deed executed by him on 31st August, 1916, and 


ceased to have any interest in the property sought to be parti- 


tioned. This plea has been over-ruled by the Courts in India, 
with the result that the plaintiff has been granted a preliminary 
decree for partition of the joint estate. 


On this appeal preferred by one of the brothers of the 
plaintiff (the father having died during the pendency of the 
suit in the trial Court), it is again urged that the deed referred 
to above operates as a barto the action. The circumstances, 
which led to the execution of the document, may be, briefly 
stated. The plaintiff, who was an improvident young man of 
doose character, had embarked upon a career of extravagance 
and reckless borrowing. Both his father and father-in-law 
were, therefore, anxious to prevert his oreditors from seizing 
his share in the estate in satisfaction of the debts due to them. 
They accordingly induced him to assign his share in favour 
of his father-in-law for a nominal consid@ration of Rs. 1,000. 
But the High Court in concurrence with the trial Judge hate 
decided that the transfer was intended, no? to deprive him of 
his property, but to save it from his creditors, and that it did 
not extinguish his interest in the estate.- The concurrent 
findings of the Courts below, proceeding, as they do, upon an 
appreciation of the evidence adduced by the parties, cannot be 
disturbed; and it is clear that the plaintiff, having successfully 
removed the obstacle in his way, must be held to be a co- 
parcener in the joint property. 

In order to determine the property which was available 
for partition, the Courts had to adjudicate upon certain aliena- 
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tions of the coparcenary property, which were made by the 
plaintiff’s father after the 31t August, 1916. There are only 
two transactions which now ruquire consideration. One of 
them is a gift made by the father in October, 1916. Now, the 
deed evidencing the gift contains an express clause tothe effect 
that in the event of the donee dying without leaving any male 
issue, the gifted property would revert to the donor. It is 
beyond dispute that the donee has died and left no male issue. 
The clause in question, therefore,. comes into operation; and 
without impeaching the deed of gift the plaintiff is entitled to 
claim’ the property as part of the estate which should be 
partitioned. . 

The other transfer was made by the father on the 12th 
November, 1916, by an instrument which purported to sell to 
his sister for a sum of Rs. 7,000 the property specified therein. 
There is, however, no evidence that she ever paid the money | 
which was the ostensible consideration for the transfer. 
Indeed, as stated by the High Court, she does not lay any claim 
to the property, and has, in fact, re-conveyed it to the appellant 
who represents the joint family. The learned Judges of the 
High Court were, therefore, justified in treating it as part of 
the joint estate. l 

No reasonable objection can be taken to the finding that 
the plaintiff is entitled to a share in the outstandings, if any, 
realised by theedefendants on behalf of the family. 

Their Lordships are of the opinion that there is no sub- 
stance in any of the.grounds raised by the appellant, and they 
will, therefore, humbly advise His Majesty that the appeal be 
dismissed and the judgment and the decree of the High Court 
be affirmed. ° 

° Solicitor for appellant: Harold Shephard. 
K. J. R. or : Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — SIR Horace Owen Compton BEASLEY, Kt., 
Chief Justice, AND Mr. JUSTICE CORNISH. 


Majeti Venkatasurya Subbarayudu 
Sowcar, being minor by mother 
and next friend Venkatasurya 
Satya Parvatamba now declared 
a major and the guardian dis- 
charged, vide order dated 18th 
December, 1934, on C. M. P. 


No. 5268 of 1934 .. Appellant*® (Plaintif- 
Petitioners) 
U. e 
Majeti Bapannarao Sowcar and 
others .. Respondents  (Defend- 
ants Counter-Peti- 
tioner). 


Civil Procedure Code (V of 1908), O. 9, R.9—Siat by a minor dismissed 
for default of appearance of his guardian—Bona fide absence not made out— 
Limitation to the rule that neglect of guardian would not prevent minor's suit 
being restored, 


If a minor is represented by a guardian and owing to neglect of the 
guardian the minor’s suit is dismissed for default, it can be set aside under 
0.9, R. 9 where the absence of the guardian is bona fide. There must be 
some limitation to the rule, i.e., where itis shown that the guardian absents 
himself or herself deliberately in pursuance of a plan in order to obstruct a 
litigation, or the absence is not bona fide, the minor cannot claim the benefit 
of the decision in Venkataratnam v. Nagappa, (1934) 67 ML.J. 387; Kesho 


Prasad v. Hirday Narain, (1880) 6 C. L. R. 60 and Kathaswami Chettiar v. 


Ramachandran, (1934) 66 M.L.J. 683. . . 

Appeal against the order of the Court of, the Subordinate 
Judge of Masulipatam, dated 14th day of August, 1931 and 
passed in C. M. P. No. 77 of 1931 in Ọ. Se No. 144 of 1925, 


K. Kameswara Rao for appellant. = 
G. Lakshmanna and G. Chandrasekhara’Sastri for respon- 
dents. *. 


The judgment of the Court was delivered by 

The Chief Justice.—This is an appeal against the order of 
the Additional Subordinate Judge of Masulipatam refusing, on 
the appellant’s application under O. 9, R.-9 of the Code of 
Civil Procedure, to set aside a previous order dismissing the 
suit and to restore the suit to the file. The appellant is the 
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plaintiff’s next friend and the plaintiff is the son of the first 
‘defendant. There are alarge number of defendants most of 
them alienees of property from the first defendant, the father 
of the plaintiff. The suit was filed in 1925; and various reliefs 
were claimed in it, one relief of course being to set aside the 
alienations as not binding on the joint family. The other 
matters in the suit as between the father and the plaintiff, his 
son, were compromised in 1927 and the matters remaining, 
namely, the questions relating to these alienations, stood over, 
and the suit did not come up for final hearing until the 21st 
January, 1931 nearly 4 years after the compromise, which 
fructified into*an interlocutory decree, had been come to. Some 
explanation is rtquired for this very long ‘pendency and the 
learned Subordinate Judge who had all the records in the case 
including the B diary before him which we have not was in a 
better position than ourselves to arrive at a conclusion as to 
whether this long pendency was due to the plaintiff’s act or the 
action of the defendants and this is a matter which has a 
somewhat strong bearing upon the question of the bona fides 
of the petition which he had before him to set aside the order 
dismissing the suit and to restore the suit to the file. The 
next friend of the plaintiff was the plaintiff’s mother. She, 
being a woman, was not taking an active part in the ligation 
and that part was being taken by the plaintiff's maternal 
grandfather and he seems to have been in charge of the litiga- 
tion. On the date in question, namely, the 21st January, 1931, 
the pleader for the plaintiff was unfortunately called away to 
another place. Owing to a sudden death in the family he left 
Masulipatam and, before’going away, does not appear to have 
taken the necessary steps to get somebody else to represent 
him. He accordingly did not appear. The maternal grand- 
father of the plaintiff did not appear either although accord- 
ing to him he made an effort to get to the Court which effort 
was frustrated by ‘an accident to the vehicle in which hè was 
travelling. Itis one of those accidents which always seems 
to happen to persons who are going to Courts ‘and who fail to 
arrive there in time and whose suits are accordingly dismissed 
in their absence and who seem thereafter to have the ex 
parte decree set aside. The learned Subordinate Judge 
appears to accept as reasonable the explanation put forward 
with regard to the pleader. He did not ‘appear and the suit 
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was dismissed. Then a petition was filed nine days later to set 
aside the ex parte order. .The Subordinate Judge is not 
satisfied with the bona fides of the petition.and he observes that 
the other matters in the suithad been compromised between the 
plaintiff, the son, and his father the first defendant. He thinks 
that the suit was allowed to be dismissed for default purposely 
leaving the minor plaintiff to re-open the question of alienations 
by the first defendant within three years of his becoming a 


major. He is, therefore, not unfamiliar with the tactics which. 


minor litigants so frequently pursue. He thinks that it was to. 
the advantage of the plaintiff to put off a final decision on this 
issue and he might possibly rightly have come to the conclusion 
that the plaintiff was not anxious to get a decision upon that, 
question at that moment and thought that it was better to have 
the pending litigation hanging over the heads of the alienees 
with the object—and this is one of the allegations made in the 
counter-affidavit—of forcing them to a compromise. This 
case of course is not so strong a one as the cases where minor 
members of a family are seeking-to set aside mortgages exe- 


cuted by the managing member. In such cases they are in ' 


possession of the property and nothing is to be gained by a 
speedy decision of the issues which they themselves have 
raised. They are prepared to remain in possession for as long 
a time as they possibly can and there is therefore no incentive, 


to have the case speedily disposed of. In the present case. 


most of the alienations were sales. However, there is some- 
thing to be said for the view expressed by the Subordinate 


Judge here that it was possibly to thé advarftage of the plaintiff, 


to postpone a decision of this issue and to keep, the litigation. 
hanging over the heads of ‘the other defendants. He doubts 
the bona fides of the petition. He had before him the records, 


and the B diary which neither party has thought. necessary to. 


produce here and he ‘was able, on an examination of the B 
diary, to see who was to blame for the lonfependency of the 
suit; and he says: “the plaintiff took no steps in the matter”. 
That Mr. Lakshmanna argues means that the plaintiff had 
not taken any steps in the matter up to that time. If that was 
so and if the records before the Subordinate Judge supported 
that view, that certainly wasa very material consideration in 
coming to the conclusion that the petition was not bona fide in 
that the plaintiff was not really ready to go on with his case 


and that, even if his pleader had turned up, he would only have 
78 
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asked for an adjournment and, if it had been refused, would 
have reported no instructions. In my opinion, there is no 
reason for thinking that the view taken by the learned Subor- 
dinate Judge with regard to the bona fides of the Tenuen is 
incorrect. 

I think it necessary, however, to say something with 
regard to some decisions which were relied upon in the course 
of the learned Counsel for the appellant’s argument. He 
referred to Venkgtaratnam v. Nagappal a decision of mine. In 
that, case I held that if there are minor plaintiffs and defen- 
dants who are-represented, as they must be, by a next friend, 
and the next friend is absent.through whatever cause it may, 
be at the trial, then that fact alone is a sufficient reason for 
setting aside an ex parte decree passed against minor defen- 
dants or for setting aside an order of dismissal of the suit in 
the case of minor plaintiffs. In the course of my judgment 
and-in support of it I relied upon a decision of the Calcutta 
High Court, namely, Kesho Pershad v. H irday Narain? and the 
decision of Curgenven, J. in Kathaswamy Chettiar v. Rama- 
chandran3. I see no reason for thinking. that I wrongly decided 
that case or that the cases on which I relied were wrongly 
decided. | I-think indeed. that they were all correct; but this 
decision of mine has been quoted recently in other cases in 
support of the argument that, whenever a minor is a plaintiff 
or a defendgnt and is represented by a next friend or a 
guardian-ad-litem and that next friend or guardian-ad-litem is 
absent and the suit.is dismissed or decreed ex parte on account 
of that absence, thé Courf is bound to restore the suit to the. 
file or set aside the ex parte decree because the minor has not: 
been represented in the suit. It is argued that, it does not 
matter what the cause of the absence may be, these decisions 


_are to be taken ag decisions that whenever the next-friend or 


the guardian-ad-litem is absent, the minor is entitled to have 
the suit restored etb the file or the ex parte decree -set aside 
irrespective of other considerations. That is not.so. The three: 
cases to which I have referred are cases in which there were 
bona fides. They cannot be taken to apply-to cases where as a 
manoeuvre or in pursuance of tactics agreed upon between the 
plaintiff and the defendant or between the defendants 





1, (1934) 67 M.L.J. 387. 1880) 6,C. L. R. 69, 
> oe) f J 3. (1984) 66 ÑL, L. J. 683, ‘ 9 
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themselves the next friend or guardian-ad-litem deliberately 
absents him or herself in order to gain some advantage in the 
litigation. Cases like those are not cases of bona fide negligence. 
They are cases where for ulterior and improper motives and as 
part of a deliberate plan this manoeuvre is resorted to. I 
wish it to be clearly understood that the three cases to 
which reference has been made are cases which deal with 
bona fide conditions and none other. I think it necessary to 
say that about this decision because, as I have said before, 
this is not the first time in which it has- been relied 
upon in support of a contention that, whatever happens; 
whenever there isan absence of a next friend Or guardian, 
the minor is entitled to have the case restored to the list or the 
ex parte decree set aside. This would of course lead to mani- 
fest injustice. Take, for example, the case of an alienation 
made by a father of a joint Hindu family. The mortgagee files. 
a suit making the father the first defendant and the other 
members of the family the other defendants. These other 
members of the family are very often' represented by the, 
father or if not by somebody else and the father remains ex 
parte and an ex parte decree is passed against him. Colluding 
with the father the guardian of the minor is absent. If an 
ex parte decree is passed in the absence of the guardian, then 
it is liable to be set aside because the minor was not represent-, 
ed at the trial; and as such a decree is rightly set «aside where 


the absence of. the guardian is bona fide; but the guardian: 


cannot be permitted to go on absenting himself time after time.’ 
If such a thing as-thatweré to be.allowed, it would mean 
that an er parte decree could nevet be passed against 
a minor during the minor’s minority. Every ime tle guardian 
was absent the minor would bè able to say that he was not 
represented by his guardian and his guardian*.was absent 
through neglect, illness or otherwise. There -must be some 
limitation to the rule stated in those cases: anid, ‘the limitation 
must be that, where it is shown that the ‘guardian absents, 
himself or herself deliberately in pursuance of a plan i in order 
to obstruct a litigation, of the absenée* is not bona fide the 
minor cannot claim the benefit of these decisions. 


` This appeal mist be Wina with costs. 
K. C. ; É 7 Appeal mea 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE MADHAVAN Narr. 


Murahari Reddi (deceased) 
and others .. Appellants* (Defendant and his 
Legal Representatives) 
v. 
Chenraya Goundan and 
others .. Respondents (Plaintiffs Defend- 
° ants). 


Exetution—Morigagee decree-holder purchasing property in Court auction— 
Symbolical delivery of possession—Prior suit for partition between mort- 
gagor-defendans—Appointment of Receiver—Delivery of possession of 
properties by partigs—Disposal of suit—Restoration of possession to parties 
—Moritgagee auction-purchaser’s right to obtain possession. 

A mortgagee instituted a suit on his mortgage and having obtained a 
decree purchased the property in execution and obtained symbolical delivery 
of possession. Before the date of the sale however the defendant-mortgagors 
had instituted a suit for partition and a receiver had been appointed. The 
receiver took possession of the properties including the mortgaged property 
from the mortgagor-defendants, and after the suit was disposed of the Court 
directed the Receiver to restore possession to the mortgagor-defendants, 
The purchaser contended that the Court should have directed delivery of 
possession of the properties to him, 

Held, that as the sale and delivery of possession to the mortgagee-pur- 
chaser was subsequent ‘in point of time to the date when the Receiver took 
possession of the properties the Court was justified in directing the Receiver 
to hand over possession to the mortgagor-defendants from whom he had 
taken possession. 

Bhagwan Das Marwari v. Manindra Chandra Nandi, A.1,R. 1927 Pat. 397 
and Metropolitan Amalgamated Estates, Limited, In re, (1912) 2 Ch. 497, 
distinguished. 


Appeal against the decree of the District Court of Chittoor, 
dated 8th April, 1930 and made in A. S. No. 103 of 1929 pre- 
ferred against the decree of the Court of the Subordinate 

e Judge of Chittoor, dated 31st October, 1928 and made in O. S. 
No. 25 of 1923.6 . 

B. Somayya for appellants. 

C. S. Venkatachariar and T. L. Venkatarama Aiyar for 
respondents. 

The Court delivered the following 


JupcMent.—The ninth defendant is the appellant. The 
facts of the case are clearly stated in the judgment of the 
lower Appellate Court and need not be re-staied. 








* S, A, No. 724 of 1930, 28th January, 1935. 
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The appeal relates to that part of the decree of the Subor- 
dinate Judge which directed the Receiver to hand over 
possession of the property to defendants 1 to 3. The ninth 
defendant is the purchaser of the property in execution of the 
decree in O. S. No. 672 of 1921 which he obtained against the 
present 3rd and other defendants on the foot of a mortgage. 
In execution of that decree he purchased the property and 
symbolical delivery of possession was made over to him. But 
before he purchased the property in executior a Receiver had 
been appointed in the partition suit in which the present order 
which is the subject-matter of the appeal had been passed. The 
Receiver had obtained possession of the property “from defend- 
ants 1 to 3. The Subordinate Judge dismisséd the partition 
suit giving a declaration that the plaintiffs will be entitled to. 
one-sixth share of the items of property in B and C schedules 
as are not validly alienated as may be determined in a suit 
properly framed for partition. As part of the order he also 
said that the Receiver will hand over possession of the proper- 
ties to defendants 1 to 3. It is this latter order that is now 
objected to by the 9th defendant. His case is that he has 
become the purchaser of the property in a mortgage suit as 
against the third and other defendants and that the lower 
Court was wrong in ordering that possession should be 
delivered to defendants 1 to 3. 


Two decisions were relied on in support of tHe contention, 
Bhagwan Das Marwari v. Manindra Chandra Nandi\ and 
Metropolitan Amalgamated  Estutes, «Limited, In re,2 
followed in the first mentioned decision. Jn Bhagwandas 
Marwari v. Manindra Chandra Nandit the application 
for delivery of possession in a case in whéch the properties 
were in the possession of the Receiver was made by” 
a usufructuary mortgagee entitled to remain “in ‘possession of 
the properties. His right as a usufructuary mortgagee being 
in existence before the appointment of the Receiver, he said 
that his properties should be exempted from the order deliver- 
ing possession of the properties to the Receiver. The learned 
Judge followed the law as stated in Kerr on Receivers, 8th 
Edn., page 195, where the following principle was enunciated 
‘if persons with paramount rights who are not parties to the 
action are actually in possession of those rights, the appointment 
tern A eT 
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ofa Receiver does not prejudice them in the enjoyment 
of those rights. But if they are not actually in possession, 
then after a receiver has been appointed, they must come to 
the Court for leave to exercise those rights, in which case their 
application cannot be refused’. It is the latter -part of the 
principle above stated that is relied on by the learned Counsel 
for the appellant. But it must be observed that the principle 
relates to the rights ofa usufructuary mortgagee. A usufruc- 
tuary mortgage@is not at all affected by the order appointing 
a Receiver, but, if he is not actually in possession, then the 
latter portion of the extract says that he can come to Court 
and say that” the Receiver application with respect to his 
property should’ be refused. The point to be noticed is that the 
tights are asserted by a person whose right to be in possession 
of the property existed before the Receiver was appointed, the 
person being a usufructuary mortgagee. It may be that he 
was in possession at the time the order was passed or it may 
be that though entitled to remain in possession he was not in 
actual possession. Both kinds of cases are dealt with in the 
above extract. In the English case which was relied on the 
position was exactly the same. The application was made by 
the first mortgagee in an action by the second mortgagee, the 
first mortgagee being entitled to remain in possession. The 
two cases relied on are not applicable to the present case 
because, as abready stated, at the time when the Receiver took 
possession of the properties the ninth defendant had, not 
obtained the title ip remain in possession of the properties. 
The sale and delivery was after possession was delivered over 
to the Receiver. These two cases being inapplicable, it should 
be-held that the arder of the lower Court that possession 
should be delivered to the defendant 1 to 3 from whom posses- 
sion was takeh by the Receiver cannot be interfered with. 
“Mr. Somayya, gelied upon a decision of the Calcutta High 
Court reported in Jogendra Nath Gossain v. Debendra Nath 
Gossaini and a few other cases which show that a purchaser 
in a mortgage action of properties which had already been 
ordered to be delivered into the possession of a Receiver in: 
another suit gets a valid title to the properties and a sale to the 
purchaser is not necessarily void. It may be avoided by the’ 


Receiver in justifiable circumstances. These cases have no 
ee eS ge ee 
=> 1, (1898) I.L.R. 26 Cal. 127. 
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application to the present case, because here we' are not con- Murahari e 
cerned with the validity of the sale at all. The only question Reda i 
we are concerned with is whether the lower Court’s order that Chenraya 
: > ; Goundan. 

possession should be given back to the persons from whom it 
was taken is right or wrong. The decisions in Bhagwan Das 
Marwari v. Manindra Chandra Nandit and Metropolitan . 
Amalgamated Estates, Ltd., Inre? being inapplicable, as 
already pointed out, I hold that the lower Court’s order is 
right. l . 

The result is the second appeal fails and is dismissed with 
costs. 


B. V.V. ` — Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE VENKATASUBBA Rao. 

Langoju Tavudu and another .. Petitioners* (Defendants) 


KA 
Veerini Venkataratnam and 
five others .. Respondents (Plaintiffs). 
_ Limitation Act (IX of 1908), S. 19— Signed’—Whether meaning ‘ signed Langoju 
in full’—Initials whether sufficient. , _ Tavudu 
A party’s initials are equivalent to his signature únder S., 19 of the Venkata- 
Limitation Act. ratnam 


There is no reason on přinciple to construe the word ‘signed’ in that 
section as meaning ‘signed in full’, The object of the Actis to regard as 
sufficient what the writer intends to be equivalent to his signature, the form 
being immaterial so long as it verifies the acknowledgment. To ignore the 
substance and attach importance to the form, would be to defeat the plain 
intention of the statute, which makes no distinction between ‘signing’ and 
‘signing in full’, 


Ammayee v. Yalumalat, (1892) I.L.R. 15 Mad. 261, refied on. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court in revise the decree of the District*Munsif’s Court of 
Rajahmundry in S. C. S. No. 1257 of 1931, , ° 

C. Rama Rao for petitioners. 

P. V. Vallabhacharyulu for respondents? 

This petition coming on for hearing, the Court delivered 
the following 

Jupgmen?.—The question that arises is, whether a party’s 
initials are equivalent to his signature under S. 19 of the 
Limitation Act, which says that an acknowledgment of liability 


gO aa | 
1. A.LR. 71927 Pat. 297. 2. (1912) 2 Ch. 497, 
*C. R. P. No, 1271 of 1932. 26th February, 1935. 
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in respect of property or right should be made in writing, - 


. signed by the party against whom such property or right is 


claimed. On principle there seems to be no reason for holding 
that the word “signed” should be construed as meaning 
“signed in full”. The object of the Act, as I understand it, 
is to regard as sufficient what the writer intends to be equivalent 
to his signature, the form being immaterial so long as it 
verifies the acknowledgment. To ignore the substance and 
attach importan@e to the form, would be to defeat the plain 
intention of the Statute, which makes no distinction between 
“signing” and “signing in full”. The word ‘ initial’, 
according to the Oxford Dictionary, means “sign with initials’. 
The question arose under the Indian Succession Act, which 
enacts that each of the witnesses to the will must sign it, 
whether a person who affixes his initials in place of his full 
signature, sufficiently complies with the Act. Wilkinson, J., 
sitting on the Original Side of the High Court and Collins, C. J., 
and Handley, J., on appeal from his judgment, held that a 
witness’s initials amounted to a signature within the Act. 
Ammayee v. Yalumalail. The learned Appellate Judges say: 

“The Act does not provide that the attesting witnesses should sign in 


full and we know of no authority for the proposition that initials are not 
signature.” 


Then follows a sentence which no doubt is obiter but to 
which I attach great importance: 


«On the contrary it has been held that they are equivalent io a signature 
to an acknowledgment under the Limitation Act.” 


True, no authority i is quoted, but that only shows that the 
matter was too firmly stttled to be open to argument. 

Lakshmanacheryulu v. Venkataramanujacharyulu2, where 
dt is said that Odgers, J., took a contrary view, has been cited; 
but the learnéd Pudge qualifies his statement in such a manner 
as to make the cage not valuable as a precedent. There is a 
passing reference’to this case in the judgment of Sundaram 
Chetty, J., in Velivalli Brahmaiah, In re,’ but the question there 
was, whether the affixing of his initials by a Magistrate satisfied 
the requirements of the Criminal Procedure Code, which uses 
the word “sign”. The Code of Criminal Procedure is scarcely in 
pari materia with the Limitation Act and I am not prepared to 
SSS SSS SS eee 


1. (1892) I. L. R. 15 Mad. 261. 2, (1926) 51 M. IÈ. J. 414. 
3. (1930) I. L. R. 54 Mad. 252: 59 M. L. J. 674. 
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regard this case as an authority on the point with which I have 
now to deal. The Lower Court’s view therefore is perfectly 
right, being in accord both with principle and authority. 

The gbjection taken as to the allowing of compound 
interest is untenable and must be disallowed. 


In the result, the Civil Revision Petition fails and is 
dismissed with costs. ; 
K. C. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice MADHAVAN Nair. 
Sri Rajah Inuganti Raja Gopala Venkata- os 


narasimharayinim Bahadur Varu . Appellant* (Plain- 
: tiff) 
v. : 
Kardikonda China Veeraswami and 
others .. Respondents (De- 
fendants). 


Res judicata—Decision in a previous suit on an issue not necessary for 
deciding that case—Whether it can bar another suit on the same point. 


If a decision on a point or issue in an earlier suit between the same parties 
was unnecessary for the disposal of the previous suit it cannot be considered 
to be res judicata in a later suit when the point involved in that finding 
arises for decision. 

Midnapore zgamindari & Co., Ltd. v. Naresh Narayan Roy, (1920) L.R. 
48 L.A. 49; LL.R. 48 Cal. 460, followed. 

Where, in a previous suit for recovery of arrears of rent by the plaintiff’s 
predecessor in title, an issue was raised namely whether the suit was main- 
tainable as it was distinctly for enhancement of rent and the decision by the 
Deputy Collector on the issue was that the “tank being a private tank no find- 
ing is necessary on this issue which arises only if I hadefound, that it belongs 
to plaintif”, and in the present suit water-rate was claimed by the present 
plaintiff from defendants, 

Held, that since inthe previous suit the Deputy Collector himself had 
said it was not necessary for giving a finding on the issue asit did not arise, 
it could no longer be a bar toa fresh raising of tke sime point for decision 
in the subsequent suit. 

46 M. L. J. 198; 48 C. 460 (P.C,), relied on, “e 

Appeal against the decree of the District Court of West 
Godavary in A. S. No. 253 of 1929 preferred against the decree 
of the Court of the Deputy Collector, Kovvur in Summary 
Suit No. 233 of 1928. | 

P. Venkataramana Rao and M. Sriramamoorthi for appel- 
lant. l 


K. Venkatarama Raju for respondents. 
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‘The Court delivered the following 


JupemrentT.—As a result of the decision of the High 
Court in S.A. No. 904 of 1926 the plaintiff has instituted the 
suit out of which this Second appeal arises, for the recovery 
of water-rate claimed for faslies 1328, 1330, 1334 and 1336 
from defendants 1 and 2. The facts of the case are clearly 
stated in the lower court’s judgment and there is no need to 
restate them here. 


The questiofi arising for decision in this case is whether 
the decision of the Deputy Collector on issue 6in S. S. No. 132 
of 1917 is res judicata in the present suit with regard to the 
plaintiff’s claim. | In that suit the present plaintiff’s predecessor 
asked for recovery of arrears of rent for faslies 1324 and 1326. 
Various issues were framed with respect to the claim. Two 
of them were: (1) “Whether there is any tank in No. 314”; 
(2) “Whether plaintiff is entitled to any water-rate at Rs. 8 an 
acre on the extent of No.. 314”. Issue 6 in that suit ran in 
these terms; “Whether the suit is maintainable in its present 
form as it is distinctly a suit for enhancement of rent”. On 
the first two issues the Deputy Collector recorded the 
following findings: “On the first issue I find that the tank 
lies in No. 314 of defendant; and on the second issue that he 
formed the tank for his own use one not having existed before 
as alleged by plaintiff and that plaintiff is not entitled to levy 
water-rate on a private tank formed at the ryot’s expense to 
improve his holding”. On issue 6 he stated, “the tank being 
a private tank no ftnding*is necessary on this issue which 
would arise onlyif I had found that it belongs to plaintiff”. 
And then he expressed the opinion : “assuming that it was dry 
for the sake of arg@ment, plaintiff cannot tax the ryots’ im- 
provements, and if he wished to do so should file a suit for 
enhancement of rent before the Collector”. Having regard to 
the finding on this issue that the plaintiff is not entitled to file 
a suit for enhancement of rent without getting the sanction of 
the Collector, it is now pleaded that it is not open to the plaintiff 
to claim water-rate in the present suit. The Jower court upheld 
the. contention that the decision on issue “6 by the Deputy 
Collector given above is res judicata in the present suit, which, 
was therefore dismissed. : 


It is now argued by Mr. Venkataramana Rao on behalf of 
the plaintiff-appellant that the finding on issue 6 being 


. 
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unnecessary for the disposal of the previous suit by the then 
Deputy Collector, that finding cannot be res judicata, when the 
same question arises for decision in the subsequent suit. This 
argument was not accepted by the lower Courton the ground 
that the findings on all the issues 1, 2 and 6 were necessary for 
the disposal of that case, and therefore:the point was once for 
all finally decided against the plaintiff. In my opinion this 
position is clearly untenable, not only having regard to the opi- 
nion that the Deputy Collector has himself expressed about the 
nature of the findings on issue 6, but also with regard to the 
decisions bearing on the point. In Ramasami Reddi v. Marudat 
Reddi1 which refers to the well-known decisioh of the Privy 


Council in Midnapur Zamindari Co., Lid. v."Naresh Narayan . 


Roy, it was held by this court that the finding on an issue which 
was not necessary for the disposal of a suit cannot be considered 
to be res judicata when the point involved in that finding arises 
for decision in a subsequent suit. In that case, which was a 
suit in ejectment, the’ defendants pleaded that they were 
entitled to occupancy rights in the land, that in any event they 
were tenants from year to year, and as notice to quit had not 
been given to them the suit was not maintainable. The 
District Munsif held that the defendants had no occupancy 
rights, that they were tenants from year to year, and as notice 
to quit had not been given, the suit was not maintainable and 
dismissed the suit. On appeal the lower appellate court affirmed 
the decree on the ground of want of noticeto quit. The High 
Court affirmed the lower appellate Court’g decree on the same 
ground. The plaintiff, having subsequently given a proper 
notice to quit, the question arose whether the defendants could 
set up occupancy rights. It was pleaded that the question of 
occupancy rights was res judicata. It will be’ observed thata 
decision on the point was given by the ‘Depvty °Collector; but 
his judgment was not based upon that finding but was based on 
the ground that no notice to quit was given; and it was this 
ground and this ground alone that was dealt with by the lower 
appellate court and the High Court. The two learned Judges 
of this Court who-heard that case, Krishnan and Waller, JJ., 
followed the Privy. Council decision in Midnapur Zamindari 





| 1. (1923) LLR. 47 Mad. 453: 46 M.L.J. 198. 
2, (1920) L.R. 48 LA. 49: LLR. 48 Cal, 460 (P.C.). 
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Co., Lid. v. Naresh Narayan Royi and held that the decision 
on the question of occupancy rights was not res judicata and 
could be raised again. Applying the principle of that case to 
the present case, what we have to find out is whether the 
decision on issue 6 was necessary for the disposal of S. S. 
No. 132 of 1917. That it was not necessary appears to be 
clear from the opinion of the Deputy Collector himself which 
I have already quoted; viz., “The tank being a private tank no 
finding is necessary on this issue (issue 6) which would arise 


- only if I had found that it belongs to the plaintiff’. What 


more can be said when the Deputy Collector himself says that 
the finding was not necessary? And further, it is clear that 
the findings on the first two issues were alone sufficient to 
dispose of that case. In these circumstances I am of opinion 
that the finding on issue 6 i in S. S. No. 132 of 1917 cannot be 
considered to be res judicata i in this suit. 


The result is that the lower court’s decision is set aside 
and the case is remanded to the District Judge of West 
Godavari for disposal on the merits. The appellant is entitled 
to his costs in this Court. l 

K.C. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— MR. JUSTICE CURGENVEN AND MR. JUSTICE 
KING. | 
G. Ramachandran Chettiar .. Appellant*®*  (Respondeni- 

fourth Defendant) 





V. Verivada Chettiar „ (dead) 
Verivada Chetty ( minor) and 
others. Respondents 2 to 5 are 
eminors by guardian V. Eswara 
Chettiar, vide Ordes, dated 15th 
November, 1934 ọn C. M. P. 
No. 3886 of 1934” .. Respondents (Petitioner- 
Plaintiff and Nil). 
Civil Procedure Code (V of 1908), S. 47—Order_ requiring receiver tò 
deposit amount collected by him before his appointmen}—Order in execution 
—Costs of execution also directed to be paid—Appealability. 


Where an order was passed requiring a Receiver to deposit in Court a 
sum of money, part of which was probably collected by him before the date 
Ba Oe eae nee ee 

(1920) aoe ISLA: 49: LL.R. 48 Cal. 460 (P.C.3. 
KO, M. A ‘No, 152 of 1929, 14th February, 1935, 
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of his appointment as Receiver, and the substance and effect of that order was 
to direct a party to makea payment and it happened to be an order in execu- 
tion and the Court had directed also the payment of the costs of execution, 


Held, that that part at least of the order was appealable under S. 47 of 
Civil Procedure Code. 


Appeal against the order of the Subordinate Judge’s Court 
of Coimbatore, dated the 8th day of October, 1928 in E. P. R. 
No. 179. of 1928 (in O. S. No. 215 of 1926). 

S. S. Ramachandra Atyar for appellant. 

T. K. Subramania Pillai for M. ene Bharathi for 
respondents. 

The Court delivered the following 

Jupcment.—It is contended that no appeal will lie as the 
order passed is to require-a receiver to paya sum of money 
into Court and must therefore fall under O. 40, R. 3 (c) of 
the Code of Civil Procedure Code. The application was filed 
under O. 21, R. 11 (2) and S. 151 of the Code of Civil 


Procedure. The order, it is true, treats the respondent to it: 


in his capacity as receiver, but it directs him to deposit in 
Court a sum part of which was probably collected by him 
before the date of his appointment as such, that is, collected as 
fourth defendant in the suit and owner of the equity of 
redemption of the property. The substance and effect of this 
order is to direct a party to make a payment, and it is an order 
in execution. The Court in fact ‘has also directed the payment 
of the costs of execution. We think that this part of the 
order, at least, is appealable under S. 47 of the Code of Civil 
Procedure. 

On the merits, the Court had no Power to order the 
receiver, as such, to account for money cdllected before he 
assumed office. Such collections were made not by the receiver 
but by the party, and the position is the same whether the 
party or some third person is appointed receiver. We must 
therefore allow the appeal with costs and” set aside the order of 
the lower Court. There is some doubt Whether the appellant 
is to account only for the net amount which he specifies. He 
must pay into Court sums collected during his period of 
receivership deducting therefrom any payments on account of 
municipal tax, etc., paid within the same period. We therefore 
remand the case for fresh disposal in accordance with the 
principle we have laid down above. ; 


K.C. , ; * Appeal allowed and suit remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present ;— MR. JUSTICE CORNISH. 
Dandu Sivaramaraju (died) Dandu 
Raghunatha Raju, Legal Represen- 
tative of the deceased appellant 
vide Order, dated 19th September, 
1929, on C. M. P. No. 2863 of 


1929 | .. Appellani*® (Plaintiff 
‘ and his Legal Repre- 
v. sentative ) , 


The Secretary of State for India in 
Council represented by the Collec- 
tor of Ganjamand others .. Respondents (Defend- 
ants). 


Limitation Act (IX of 1908), Art. 62—Sale of property ina rent’ suit— 
Purchaser depositing money with Collector—Suit by stranger to set aside 
sale on the ground of his title by a previous sale—Decree ordering setting 
aside of sale—Claim of purchaser in execution of the previous decree of 
refund of his purchase price—Refusal—Suit for recovery of money—Money 
had and received—Suit time barred. 


The appellant was an auction-purchaser ata Court sale of certain proper- 
ties sold by certain of the defendants here in execution of a decree obtained 
against other defendants ina previous rent suit. The date of sale was 25th 
September, 1918 and it. was confirmed in December of the same year. In the 
meantime a stranger brought a suit to recover possession of the same 
properties alleging ‘that the judgment-debtors had already sold 
them to him. The suit was decreed'on’ 12th Decembez, 1919, and a 
prohibitory order had been passed against the Deputy Collector compelling: 
him not to part with the purchase money deposited by the appellant. This 
order expired and a part payment was made to defendants decree- holders. 
The appellant, in consequgnce of, the decree setting aside his sale, putin a 
petition to the Court of the Deputy’ Collector for a refund of his purchase- 
money. He was informed that, money had been paid towards the decretal 
amount. A further petition was made on 18th December, 1922, but it was 
rejected mistakenly on the ground that allthe money had been paid, while 
really half alone had been paid by the Deputy Collector. The appellant filed 
the present suit on. 6th July, 1925. The plaint did not say in so many words 
that the claim was money payable by the defendants to plaintiff for the 
money received by the defgndants for the plaintiff’s use. The substance was 
one for money had and received. 

Held, that as the ‘appellant’s suit was one for money had and received 
Art, 62 of the Limitation Act governed it and the suit was time-barred. 

In the present case the suit was not founded on any express right” 
reserved to the appellant by the Civil Procedure Code to recover the money. 
The sale was not set aside under O. 21, R.92 butina suit, and consequently 
an order for refund under R. 93 would not be available to the appellant; so 
that his only remedy would be a suit to recover: the purchase money as, 


money had and received. 
s 








* S, A. No, 481 of 1929. an "19th October, 1934, 
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Nilakanta v. Imam Sahib, (1892) LL.R. 16 Mad. 361; Mohideen Ibrahim 
v. Mahomed Mura Levvai, (1912) 23 M.L.J. 487; Juscurn Boid v. Pirthichand 
Chowdhury, (1918) L.R. 46 LA. 52: LL.R. 46 Cal, 670: 36 M.L.J. 557 (P.C.) 
and Bazinath Lala v. Ramadoss, (1914) I.L. R. 39 Mad, 62:27 M.L J. 640, 
referred to, 

Appeal against the decree of the District Court of Ganjam 
in the Appeal Suit No. 176 of 1927, preferred against the decree 
of the Court of the Subordinate Judge of Berhampore in O.S. 
No. 35 of 1925. 

B. Jagannadha Doss for appellant. . 


The Government Pleader (P. Venkataramana Rao), 
C. Sambasiva Rao and V. Govindarajachari for respondents. 
The Court delivered the following É 


Jupcment.—The point for decision in this appeal is 
whether the plaintiff—appellant’s suit is governed by Art. 62 
of the Limitation Act, in which case it is time barred, or ‘by 
Art. 120, in which case the suit will be in time. 


The appellant was auction-purchaser at ‘a Court-sale of 
certain items of property sold by defendants 5 to 10 in execu- 
tion of a decree obtained by them in a Rent suit’ against 


defendants 3 and 4. The date of the sale was 25th September, 
1918, and it was confirmed on 11th December,: 1918. The 


purchase price was Rs. 2,525 which was duly deposited in 


Court. In the meantime a stranger in these proceedings-had’ 


brought a suit O. S. No. 723-of-1918, for recovery of posses- 


sion, alleging that in as much as the judgment-debtors had 


already sold the lands to him they had- no saleable interest in 
the land, and that there were irregularities in the sale to the 
appellant. This suit was decreed on 15th De@ember, 1919, the 
Court holding that there were irregularities in the conduct of 
sale sufficient to set it aside. A prohibifory order had beeg 
obtained against the Deputy Collector that he should not part 
with the purchase-money deposited by the appellant. But this 
order expired on 20th November, 1918 dad a payment of 
Rs. 1,200 odd was made to the defendants in July, 1919. In 
consequence of the decree setting aside his sale the appellant 
on 30th April, 1920, put in a petition to the Court of the 


Deputy Collector for a refund of the purchase-money. In. 


reply he was informed on 1st November, 1920, that the money. 
had been paid to the decree-holders towards the decretal 
amount. A further petition was made on 18th December, 
1922, but this was rejected. As a matter of fact, only half of 
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the purchase money had been paid away and the statement that 
all had been paid was a mistake of the Deputy Collector. 

The appellant filed, his suit on 6th July, 1925. The plaint 
does not say in so many words that the claim is for money 
payable by the defendants to the plaintiff for money received 
by the defendants for the plaintiff’s use. But that is the 
substance of the claim set out in his pleadings. The basis of 
a suit for money had and received will be found described in 
Bullen and Leakjs Precedents of Pleadings (8th Edition), 
p. 265 thus: 


« When a person receives money which in justice and equity belongs to 
another, as a rule g debt is created and the money can be recovered by an 
action for money received to the use of the plaintiff.” 


- If the appellant’s suit is, as I have no doubt it is, one for 
money had and received, Art. 62 of the Limitation Act 
governs it, as both'the lower Courts have held, and the suit is 
time barred. | 

The learned Advocate for the appellant, however, takes 
his stand on certain rulings of this High Court and contends 
that Art. 120 of the Limitation Act governs the suit. , In 
Nilakanta v. Imamsahib1, where a Court-sale had been set 
aside on the ground that the judgment-debtor had no saleable 
interest in the property sold, it was held that Art. 120 governed 
the plaintiff’s suit to recover the purchase money from the 
decree-holder. The explanation of that decision is, I think, 
that the suit was one under S. 315 of the Code of Civil 
Procedure, 1882. The case was followed in Mohideen Ibrahim 
v. Mahomed Mura Levva. The head-note which appears to 
accurately express the gist of the judgment, says: 


« An auction-purchaser had a substantive right of suit under the Code of 
1882, i.e., S. 315) for the tefund of the price money paid by him when it was 
feund that the judgment-debtor had no saleable interest; and Art. 120 of the 
Limitation Act applied to such suits.” 


The Court therefore, held that a suit founded upon a 
substantive right të a refund of purchase money on the setting 
aside of a Court sale must be regarded as outside the category 
of a suit for money had and received. Certain observations 
of their Lordships of the Judicial Committee in Juscurn Boid 
v. Pirthichand Lal, suggest a doubt -whether a suit 





. > (1892) LL.R, 16 Mad, 361: 3 M.L,J. 134. 
2. (1912) 23 M.L.J° 487, . 
3. (1918) L. R, 461. A. 52: 1. L, R. 46 Cal. 670: 36 M. L. I. 557 (P.C.), 
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framed as a suit for money had and received, in circumstances “Siyarama- . 


that would support such a suit, would not be subject to Art. 62 raju ; 
notwithstanding that the plaintiff has a right to a refund . The | 
: Secretary of 


reserved to him by a particular enactment. In the case in State for 
question the sale of a patni taluk for arrears of rent had been ie 
set aside in proceedings under Bengal Regulation VIII of e 
1819. The purchaser wasa party to the proceedings, but had 
not been awarded an indemnity for his loss in accordance with 
the Regulation: He accordingly sued the Zemindar to recover 
the purchase money paid to him. Their Lordships, referring to 
Art. 97 which governs the period of limitation for suits “ for 
money paid upon an existing consideration which afterwards 
fails”, said: A 
«Tf regard be had to the peculiar character of a sale under the Regula- 
tion it is manifest that the facts but imperfectly fit the phrase, they perhaps 
more nearly approach the formula of ‘money had and received by the. 
defendant for the plaintifi’s use’, if read as a description and apart from the 
technical qualifications imported in English law and procedure.” 


‘Their Lordships dealt with the case on the assumption 
that Art. 97 was applicable. In the present appeal the suit was: 
not founded on any express right reserved to the appellant by- 
the Civil Procedure Code to recover the money. The sale was 
not’ set aside under O. 21, R. 92, Civil Procedure Code but, 
in a.suit, and consequently an order for refund under R. 93> 
would not be available to the appellant; so that his only remedy 
would be a suit to recover the purchase money as money had: 
and received. 


. e ` 

-Another case to which I must refer is Bgisnath Lala v. 
Ramadoss1, where it was held that a suit under S. 73, Cl. (2), 
Civil Procedure Code, for a refund of money improperly paid 
to a person in a rateable distribution of assets was governed: * 
by Art. 62. In the course of the judgment it is observed: 

“If on such a re-adjustment being made the plaintif in a suit under S. 73 
is found to be entitled to a portion of the assets which have been paid to the ,- 
defendant, we are of opinion that the latter must be regarded as having. 
received the portion so paid to him, for the use of the plaintiff.” 

This line of reasoning appears to me to be equally appro-, 
priate to the case of a defendant who has received payinent of 
the purchase money through the court and the sale has been 
subsequently set aside. h 
Negara aa Aa aaa a a aa A Aa nee anaa aaa naman AN Aa anaman 

Ni 1, (1914) I. L. R, 39 Mad, 62: 27 M. L. J. 640, ; ; i 
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In my judgment the plaintiff’s suit is governed by Art. 62 
and was time barred. His appeal must therefore be dismissed 
with one set of costs as against defendants 5 to 10, and with 
costs as against the first defendant respondent, the Secretary 
of State. The plaint discloses no cause of action against this 
defendant. Assuming for the purpose of argument that the 
retention of a part of the purchase money by the Deputy 
Collector would furnish a ground of action it is clear that he 
was acting as a gudicial officer, and that he would have the 
protection of Act XVIII of 1850. With regard to the balance 
of the purchasé money which remains with the Government the 
learned Government Pleader has indicated the means provided 
by the Devolution rules for its recovery by the appellant. As 
defendant 3 was merely a formal party against whom no claim 
was made in the plaint there will be no order for costs as regards 
him. It is stated that second defendant drew Rs. 856-9-0 under 
an attachment. In the plaint it is alleged that plaintiff came to 
know of this payment to second defendant an 15th December, 
1922. The case will have to go back for a finding as to the date 
on which second defendant drew the money. If it was within 
3 years from the date of plaint, plaintiff’s claim against this 
defendant in respect of the money so received will not be 
barred. Findings to be returned in two weeks from re-opening 
of the High Court. Ten days for objections. 


In pursmance of the directions contained in the above 


judgment the District Judge of Ganjam submitted the 
following :— e . 


“Finding —The High Court has called for a finding from this Court as to 

the date on which the 2nd defendant drew the sum of Rs. 856-9-0.” 
Civil- Registe? No. 37 of the years 1919—1920 of the 
“Court of the District Magistrate, Aska, at page 153, Dr. side 
second entry shows that the sum was drawn on 16th July, 1919. 
There is aslight mistake in the year of the suit but there can be 
no doubt, that the sum drawn on that day was the sum refer- 
red to. Mr. D. V. Narasinga Rao, Advocate for the plain- 
tiffs, does not now dispute the fact that the money was drawn 

on 16th July, 1919. It is found accordingly. 

This Second Appeal as against the second respondent 
coming on for final hearing after the return of the finding of 
the lower Appellate Court upon the point referred by this Court 
for trial, the Court delivered the following judgment :— 


e 
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“ The finding is accepted. The appeal is dismissed with costs as against 
the second respondent also.” 


K. C. = ui Appeal dismissed. 
, PRIVY COUNCIL. f 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—Lorp THANKERTON, LORD ALNESS AND SIR 
SHADI Lar. | 


Nune Sivayya and another ‘se e Appellants” 
v. To at ; 
Maddu Ranganayakulu and another .. Respondents. 


Indian Contract Act, 1872, S. 93—Buyer's obligation to apply for delivery 
—“ Special promise” to the contrary—Repudiation of @ontract on specific 
grounds—Whether party entitled to justify repudiation on any other ground. 

Under S. 93 of the Indian Contract Act, 1872, in the absence of any 
special promise”, itis not incumbent on the seller of goods to deliver them 
until the buyer applies for delivery. The words “special promise” in the 
section connote an express stipulation as to delivery which relieves the 
buyer from the obligation to apply for delivery, or the necessary implication 
of such a stipulation from the nature of the contract as expressed, or 
arising out of usage or custom of trade, as provided in S, 1 of the Act. . 

Held, on the evidence, that there was neither-any usage or custom of 
trade, nor any such stipulation, express or implied, and there being thus no 
“special promise” within the opening words of S. 93, the buyer was not 
exempt from his obligation under the section to apply for delivery. 

Held further, that when the buyer applies for delivery under S. 93, it is a 
question depending on the nature and circumstances of the particular contract 
as to the time within which the seller is bound to Sp awin the buyer’s 
demand. BOA 

When a party repudiates a contract on certain specific grounds, and a suit 
is subsequently brought against him claiming *damagé@s for wrongful repudia- 
tion of the contract, the defendant is entitled to justify his repudiation on 
any ground which existed at the time of the’repudiation. Braithwaite v. 
Foreign Hardwood Co., (1905) 2K.B. 543, not followed; British & Bening- 
tons, Lid. v. N.-W. Cachar Tea Co., (1923) A.C. 48 at. 71, relied on. 

5 


Consolidated Appeals No. 64 of 1930 from.two decrees, 
dated the 22nd September, 1927, of the High Court, Madras, 
affirming two decrees, dated the 31st March, 1923, of the 
Subordinate Judge, Bapatla. 


e The main questions for consideration on the appeal were (1) 
whether the appellarits or the respondents were responsible for 
the breach of the suit contracts; and (2) whether the respondents 
were justified in putting an end to the contracts on the failure of 
the appellants to offer goods within a reasonable time. 

Ah KA E EN E pa a es 


LP. C, Appeal No, 64 of 1930,- = 12th February; 1935, 
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: Dunne, K.C. and Subba Rao for appellants. 
Upjohn, K.C. and Narasimham for respondents. 
12th February, 1935. Their Lordships’ judgment was 
delivered by 
7 Lorp THANKERTON.—This is a consolidated eel from 
a judgment and two decrees of the High Court of Judicature 
at Madras, dated the 22nd September, 1927, which affirmed a 
judgment: and two decrees of the Court of the Subordinate 
Judge, Bapatla,*dated the 31st March, 1923, and made in 
original suits Nos. 86 of 1919 and 83 of 1922. 


_ In original suit No. 86 of 1919, the appellants sue the 
respondent No. 1, in appeal No. 64 of 1930, and his minor 
son, to whom he is guardian ad litem, respondent No. 2 in said 
appeal for damages for breach of contract in respect of five 
contracts of sale of bales of yarn made between the 10th and 
the 19th August, 1918, and this suit has been dismissed by the 
Courts below. In original suit No. 83 of 1922 the respondent 
No. 1 in the above appeal sues the appellants for an amount 
due in respect of goods supplied, and this suit, out of which 
the second appeal arises, has been decreed in the respondent’s 
favour, the only defence of the appellants having been that 
the amount so due has been taken into account in their claim 
against the respondent in suit No. 86 of 1919. 
< ` The fivecontracts (exhibits A, B, C, D and E) were for 
the purchase of 155 bales of yarn in all, the respective quanti- 
ties and description being.as follows :— 
A.—Ten Gaigoda yarn bales and five Raipur yarn bales, 

_  B.—Forty-five Tinnevelly yarn bales, 

C.—Sixtean Astodia yarn bales, 
` D.—Forty-five, Goka yarn bales and ten Jemsetjee yarn 
t 5 bales, and 


-~ E.—Twenty- four Broach yarn bales. 


Up to the 11th October, .1918, delivery had been made 
sae accepted of five Gaigoda bales under contract A, thirty 
Tinnevelly bales under B, and seven Broach bales under E, 
No question arises as to the ten Jemsetjee bales under D, and 
they need not be further referred to. It may be taken, as the 
admitted. .result.of-the findings of the Courts below, that no 
further delivery was offered or asked’ for until the 19th 
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December, 1918. The respondents liad not paid in full for the 
bales already delivered, and respondent No. 1 admits that he 
was indebted to the appellants for over Rs. 26,000 by the end 
of October. This indebtedness, however, was subsequently 
discharged by him. It may be added that a serious fall in 
prices began in the month of September, with further pada 
falls in the next three months. 


On the 19th December, 1918, the appellants sent a lawyer’s 
letter to the respondents in the following tefms— 


# You have struck a bargain with the people of Chirala Dukanam*/shop) 
pertaining to our clients, Nune Ranganayakulu Garu and Panakalu Garu, 
agreeing to take delivery from time to time of 160 bales o€ different sorts of 
yarn according to different rates and to pay the amoupt forthwith. Out of 
that you have taken delivery from time to time of 54 bales and paid some 
amount, Still there is due about Rs. 24,000 and interest in respect thereof. 
Out of the'bales to be delivered to you, 5 bales of No. 40 Gayigoda yarn and 
5 bales of No. 40 Rayapur yarn, in all 10 bales are ready ; at Chirala and 
45 bales of No. 26 Goka yaran at Guntur. | 


You are hereby informed that you should within 31st December, 1918, 
pay money and take delivery of the 10 bales of Gayigoda and Rayapur yarn, 
that you should take delivery of No. 26 Goka bales at Guntur if you so please, 
that if you do not agree to the same and want the goods to be sent to Chirala 
alone, our clients are ready to despatch them, that you should, by return post; 
inform our clients about your opinion as regards this, that intimation would 
be given as soon as the other goods are ready, that, if you fail to take delivery 
of the goods that are ready, you would be liable to fhe entire loss caused to 
our clients, that you should forthwith pay also the principal and interest due 
by you toour clients as per khata in respect ‘of goods previously taken 
delivery of and that, otherwise, a suit would be instituted.% 


To this the respondents sent a reply, also drawn by a 
lawyer, and dated the 3rd January, 1919, in the following 
terms :— 


‘Notice issued by M.R.Ry. Govindurajula Venkata Srinivasa Rao, 
High Court Vakil, Madras, on behalf of Maddu Qanganayakulu Garu, to 
_M.R.Ry. Yeka Lakshmi Narasimham Pantulu Garu. e 
My client gave me the notice dated 19th December, 4918, sent to him by 
you on behalf of Nune Ranganayakulu Garu “and do, Panakalu Garu, 
residents of Guntur, with instructions to give a reply thereto with the matters 
herein below. I have, therefore, to inform you as fbllows :— 


According to the arrangements effected between your clients and my 
client, your clients are bound ‘to deliver all the goods relating to the con~ 
“tracts mentioned in your notice, within two months from the dates of the 
respective contracts.. When you have failed to do so my client is not bound 
to take delivery of the goods after the expiry of the due date. According to 
the said terms, my client has taken delivery of all goods delivered by your 
clients within the due date. My client has no objection whatever to pay the 
amotint ascertained to be due to your clients on looking into the accounts 
relating thereto. It is.very strange to write, long after the expiry of the due 
date, that some goods are now. ready, that they should be taken delivery.of, 
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and that intimation would be given as soon as the remaining goods are got 
ready. Your client has no right to ask that the goods should be taken 
delivery of after such an unreasonable delay. My client is not bound to take 
delivery either of the goods alleged to have been made ready now or of the 
goods that might be made ready hereafter. Only an account of the default 
of your clients, the contracts relating to the said goods were not enforced, 
They have been cancelled. My client is not liable to pay any damages 
whatever to your clients. Because your clients were unable to pay the amount 
due to the mill people, and because your clients were unable to get goods in 
time from the mill or to take delivery even of the goods received, not only 
did you fail to supply gonds to my client as per contracts but you also write 
that some goods are ready because the prices have now fallen very low, 
devicing some plan with the evil intention of obtaining wrongful gain. It is 
learnt that,even as regards the goods which your clients have intimated that 
they are ready, seme have not as yet been delivered to your clients. If 
however itis held fop argument’s sake that there is nothing like two months’ 
time, all the said contracts are void and are not at all valid inlaw. Your 
clients will not have any benefit in the least from such contracts. 


Be pleased to consider.” 


The appellants responded on the 23rd January, 1919, as 
follows :—~ | A 


« The registered letter written on 3rd January, 1919, by M.R.Ry. Govinda- 
rajula Srinivasa Rao Panthulu Garu on your behalf to Nune PanakaJu Garu 
and Ranganayakulu Garu has heen sent to us with instructions to reply to the 
said letter in this manner. .No arrangement was ever entered into between 
you and your clients, as mentioned in your letter, to deliver the goods either 
within two months of the date of contract, or within any other time-limit or 
within any stipulated period. It is also improbable that it should have been 
effected in the said manner. While you were unable to pay the entire amount, 
took delivery only of some goods mentioned in the contract out of the goods 
sent by the mill people to our clients and while unable to pay in full the 
entire amount also due therefor, you stated that our clients are unable to pay 
the amount, that they cold not deliver the goods, that the contract which 
was in force when the prices were high have now become void in law, that 
there was time fixed for thes delivery of the goods, and that there was 
unreasonable delay in excess of the time fixed. While our clients were 
intimating by means, of @ registered letter that the goods were ready, you 
ergertained doubts even about it and set up false matters bringing -into 
existence imaginary difficulties on account of the present market rate and — 
that we would not at all be benefited thereby. You are hereby informed that, 
within the end of this mogth, you should pay the amount due for-the 5 bales 
of No. 40 Gaigoda yarn and for the 5 bales of No. 40 Rayapur yarn, in all, 
for 10 bales remaining at Chirala with our clients on your account, and the 
45 bales of No. 26 Goka remaining in Guntur which are ready, as well as the 
sum of Rs. 15,500 due to our clients as per previous khata together with the’ 
interest thereon and should take delivery of the same; that if you should still 
entertain the doubt that the goods are not ready, and if-you should pay the 
amount to us, the goods would be arranged to be delivered at our office 
whenever desired by you; that, if you fail to do so, the 5 bales of No. 40 
Gayikoda yarn and the 5 bales of No. 40 Rayapur yarn, in all 10 bales 

remaining at Chirala, will be sold in public auction on 2nd February, 1919 
at.your risk in Chirala market by M.R.Ry. Kona Venkata Rao Pantulu Garu, 
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Vakil, District Munsif’s Court, Bapatla, and the 45 bales of No. 26 Goka yarn 
will be sold in public auction on 6th February, 1919, at your risk, at the office 
of Messrs. R. P. Gill and Co., in Guntur Bazaar by M.R.Ry. Kotamraju 
Venkata Hanumantha Rao Panthulu Garu and that a suit will be instituted 
without any fresh notice, for the balance sum due to our clients after 
deducting the net amount realised by the sale after meeting the expenses, and 
for the amount due on Khata. Be it known further that, as you have informed 
our clients by means of the reply, dated Sth January, 1919, given by you that 
you do not require the goods remaining in respect of your bargains, my 
clients are entitled to recover the loss according to the price prevailing in the 
. market on the said date, that you should settle the affair by calculating the 
amount in the said manner that, if you fail to do so, æsuit will be instituted 
therefor also and that interest at Re. 1 per cent, per mensem will be charged 
on the said amount of damages from 5th January, 1919,” 


Thereafter the appellants sold the 55 bales by public auction, 
and, on the 14th August, 1919, they brought the present suit 
against the respondents for the balance due on the bales sold 
in auction and for damages in respect of the remaining bales 
undelivered under contracts B, C and E. 


The main question is whether the respondents were 
justified on the 3rd January, 1919, in treating the contracts as 
cancelled, or whether the appellants were justified, on the 
23rd January, 1919, in treating the respondents as having 
thereby unjustifiably repudiated the contracts. The decision 
of this question turns on determination of the exact nature of 
the contractual obligations as to delivery. 

The appellants maintained that—there being no express 
stipulations in the written contracts—the contracts are governed 
by S. 93 of the Indian Contract Act (Act IX of 1872), which 
provides as follows :— . ° 


93. In the absence of any special promise, the seller of 
goods is not bound to deliver them until the buyer applies for 


delivery. 

Although Part VII of the Contract Act, which included this 
section, has since been repealed by the Sale of Goods Act (Act III 
of 1930), the section re-appears as S. M. of the latter Act 
‘but with substitution of the words “Apart from any express 
contract” for the words “In the absence of any special promise”. 
“The appellants also maintained that the respondents were not 


entitled to seek to justify their repudiation of the 3rd January,, 


1919, except on the two grounds stated in their letter of that 
date, and, further that, assuming S. 93 did not apply, the res- 
pondents were bound, even after the expiry ‘of a reasonable 
time for delivery by the appellants, to ask the appellants if they 
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would deliver, before they were entitled to treat the contracts 
as cancelled. 


The respondents maintained that S. 93 does not apply to 
the suit contracts, and that, as the Courts below have, con- 
currently found that the reasonable time for delivery under 
these contracts had expired at latest by the end of November, 
1918, they were entitled on the 3rd January, 1919, to treat the 
contracts as cancélled. The respondents further maintained 
that the appellant&’ offer of the 55 bales on the 19th December, 
1918,*was not a genuine offer, but this seems to be irrelevant if 
the respondents were under the obligations of S. 93. They 
further questioned the genuineness of the auction sales of these 
55 bales, but that is a minor point which will be considered 
later. 


It is necessary to advert to the course of the case in the 
Courts below. Before the Trial Judge, the appellants do not 
appear to have founded on S. 93, but they led evidence to 
prove that they had made oral offers of delivery prior to the 
19th December, 1918, and that in November the respondents 
had come to a settlement of the matter, which they had departed 
from. The Trial Judge held against both these contentions. 
The respondents, on the other hand, maintained (a) that 
delivery within two months was a term of the contract, (0) 
that, failing that, the contracts were void from vagueness and 
uncertainty, and (c) that, in any event, the appellants were 
unable to deliver and did not offer to deliver the goods within 
a reasonable time from the dates of the suit contracts, and that 
the respondents were therefore justified in rescinding the con- 
tracts. The Trial Jydge held against the respondents on (a) 
and (b), which were the grounds stated in the respondents’ 
letter of the 3rd January, 1919, but decided in their favour on 
(c), holding that a reasonable time for delivery had expired at 
latest by the end of November. On appeal by the. appellants, 
the High Court held that S. 93 did not apply to the suit con- 
tracts, and concurred with the decision of the Trial Judge. 
They stated their reason for holding S. 93 tọ be inapplicable 
as follows :— f 


«That contention is against the plaintiffs’ jadis in the suit; it is 
against the evidence.of P. W. 1, their senior clerk, agent and accountant, as 
fo the custom of their business in respect of sifch contracts; itis against the 
very nature of the contracts themselves, under which the plaintiffs were to 


. 
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procure from distant parts of India goods, the arrival of which would be 
within their knowledge and not within the knowledge of the defendants”, 


It is important to observe that S. 93 applies unless there is 
a “special promise,” which, in their Lordships’ opinion, in- 
dicates an‘express stipulation as to delivery which relieves the 
buyer from the obligation to apply for delivery, or the neces- 
sary implication of such a stipulation from the nature of the 
contract as expressed. It might also arise out of usage or 
custom of trade, as provided in S. 1 of the Contract Act. But, 
in their Lordships’ opinion, an obligation—assuming that it 
existed in the present case, as is suggested by the High Court— 
on the seller to inform the buyer when the goods are in a 
deliverable state is not a special promise withig the meaning of 
S. 93, though it may postpone the obligation of the buyer to 
apply for delivery, and, on the elapse of a reasonable time to 
enable the goods to be procured by the seller from the mills, 
the buyer would be entitled and bound to apply for delivery. 


There is no case made or proved of custom or usage of 
trade, and their Lordships are of opinion that, looking at the 
evidence as a whole, it is neither proved as a term of the con- 
tracts, nor is it a necessary implication from the nature of the 
contracts, that the buyer was to do nothing until he received an 
intimation from the seller of the arrival of the goods from the 
mills. If that be the right view, then there is no special pro- 
mise, such as would exempt the buyer from his obligation under 
S. 93. It must be remembered that, when the buyer applies 
for delivery under S. 93, it will be a question depending on the 
nature and circumstances of the particula? contract as to the 
time within which the seller is bound to cémply with the 
buyer’s demand. : 


Their Lordships are therefore of opinion ‘that the respone 
dents failed to fulfil their obligation under Se 93% and that they, 
were not entitled on the 3rd January, 1919, tò treat the 
contracts as cancelled. °. 


In maintaining that the respondents were not entitled to 
justify their repudiation of the 3rd January, 1919, except on 
the two grounds thenstated, the appellants founded on the case 
of Braithwaite v, Foreign Hardwood Co.1 but that case related 
to the effect of repudiation by a party to.a contract as invol- 
ving waiver of.performance by the other party, who was not 
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P.C. the repudiating party, of any contractual obligations subse- 
4 Sivayya quent to the date of the repudiation, and, in so far as any 
Ranga- judicial dicta in that case may be said to go further and are in 
nayakulu, conflict with the principle as expressed by Lord Sumner in 
Lord British & Beningtons, Ltd. v. N. W. Cachar Tea Co.,1 foot, 
Toe: their Lordships are of opinion that they are incorrect, and that 
SS the respondents are entitled to justify their repudiation on any 
ground which existed at the time of the requdiation. 


The respondents also sought to maintain that, before the 
date of their repudiation, the appellants had disabled themselves 
from fulfilling the balance of the contracts, by cancelling their 
contracts with’the mills, or having pledged some bales received 
from the mills With the bank. But there is no evidence to show 
that, if the respondents had applied for delivery and at the 
same time tendered the contract price, as they were bound to 
do, the appellants would not have been able to satisfy the 
demand. Such a contention more naturally arises where 
particular goods have been’specifically appropriated to the 
contract. Their Lordships are also of opinion that the con- 
tention of the respondents that the appellants by their conduct 
had waived or dispensed with the respondents’ obligation under 
S. 93 is not supported by the evidence. It is unnecessary to 
deal with the contentions of the parties on the assumption that 
S. 93 does not apply to the suit contracts. 

The respondents’ charge against the bona fides of the sale 
of the 55 bales by auction was based on a finding of the learned 
Trial Judge. The,mattey was not referred to by the High 
Court, as it was not necessary, for them to consider it, The 
Trial Judge based his finding that the sale of the whole 55 
bales was a sham on the admissions of the appellants’ first 
witness, already’referred to above. The evidence is that one 
Chunduri Swam? purchased the first lot of two bales of 
Raipur yarn for Rs, 1,300, that-he did not purchase on behalf 
of the appellants, and that the appellants advanced that sum to 
Chunduri Swami and debited him with the amount. Their 
Lordships are unable to agree with the Trial Judge that such 
evidence proves that the sales were a sham.. No attempt was 
made to prove that the appellants had retained the bales. - The 
evidence only related to two bales out of the 55, and the price 
given for these two bales was only one anna-less than was 


1. (1923) A.C. 48 at 71. 
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immediately thereafter given for the second lot of three Raipur 
bales by a purchaser against whom no suggestion has been 
made; both lots were the subject of contested bidding. 

Their Lordships therefore hold that the appellants were 
entitled to treat the respondents’ letter of the 3rd January, 
1919, as a wrongful repudiation of the five suit contracts and 
to rescind the contracts and recover damages from the respon- 
dents. It will be necessary to remand both suits for the 
ascertainment of the damages in original suie No. 86 of 1919, 
the liability of the appellants under original suit No. 83 of 
1922 being taken into account in arriving at ine appropriate 
decrees in both suits. 

Accordingly, their Lordships will humbly advise His 
Majesty that the judgment and two decrees of the High Court, 
dated the 22nd September, 1927, and the judgment and two 
decrees of the Subordinate Judge, dated the 31st March, 1923, 
should be set aside and that both suits should be remanded to 
the High Court as already mentioned. The appellants will 
have their costs in the consolidated appeal, and in the procee- 
dings in the Courts below prior to this time. The costs of the 
future proceedings in India will be dealt with by the Court 
disposing of the case. 

Solicitors for appellants: H. S. L. Polak & Co. 

Solicitors for a aa Douglas Grant & Dold. 

K.J.R. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CURGENVEN AND Mr. JUSTICE 
KING. 


K. Marudanayakam Pillai.. 





Appellant* e (first Respondent- 
first Deféndant’s Legal 


v. Representative) 
Subramanian Chettiar Respondent (Petitioner-Decree- 
holder). °”. > 


Plaint—Suit against widow on promissory-notes—Framing of sutt— 
Rrayer disclosing words “defendant's estate’—Whether sufficient for a cre- 
diior suing ona prontissory-note to proceed against the widow’s deceased 
husbands estate—Indications. 

Where a creditor brought a suit on some promissory-notes executed bya 
widow having a limited interest in the estate of her deceased husband and the 
plaint disclosed in a paragraph the following prayer, “The plaintiff therefore 
> A E S E 
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prays that the Court may be pleased to pass a decree directing payment to 
him of the amount detailed below, with subsequent interest thereon accord- 
ing to the contract rate from the date of the plaint up to the date of realisa- 
tion and all the costs of the suit with subsequent interest, on the liability of 
the defendant's properties”, 


Held, that applying the law laid down in Lalit Mohan Pal Roy v. Dayar 
movi Roy Choudhurans, (1926) 52 M.L.J. 426 (P.C.), there were enough 
indications in the plaint and the decree, in the case, to show that the plaintiff 
did indicate by the frame of his suit that he was proceeding against the estate 
in her possession. 

Appeal againgt the order of the Court of the Subordinate 
Judge of Mayavaram, dated 28th March, 1932 and made in 


E. P. No. 44 of 1931 in O. S. No. 43 of 1930. 


N. Muthiswami Aiyar and N. Ramanatha Aiyar for 
appellant. 


A.V. Viswanatha Sastri for respondent. 
The judgment of the Court was delivered by 


King, J —This appeal arises out of execution proceedings 
taken in O. S. No. 43 of 1930 in the Court of the Subordinate 
Judge of Mayavaram. That was a suit filed by a creditor 
against a Hindu widow in respect of two promissory notes, 
Exs. A and B, executed by her in April, 1928 and April, 1929, 
respectively for Rs. 3,000 and Rs. 2,000. In due course the 
creditor obtained his decree and applied for execution against 
the estate of the widow’s husband which was then in her 
possession. If his execution application, the second respond- 
ent was the receiver in O. S. No. 7 of 1931. That was a suit 
filed by the nearesé revessioner against the widow for the 
appointment of a receiver. The Subordinate Judge held that 
it was open to the creditor to proceed against the estate of the 
debtor’s husband byean order passed in March, 1932. Subse- 
quently in about July, 1932 the widow died. There was no 
long therefore any*necessity for the continuance of the receiver 
in the suit, and it is he reversioner who now appears as the 
appellant in this appeal. 


The first question which arose for decision before us was 
whether on the frame of the suit it was-possible for the 
respondent- -creditor to be permitted to proceed against the 
estate in the possession of the widow. We have been referred 
to numerous decisions on this point the conclusions of which 
are not altogether unanimous, but the conclusive authority 
must be the latest pronouncement of the Privy Council reported 
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in Lalit Mohan Pal Roy v. Dayamoyi Roy Chowdhuranii. It 
is there laid down very clearly that, if the plaintiff proceeds 
against a female owner in whose hands any estate lies in which 
she has but a limited interest and intends to make that estate 
liable for the debt on which he is suing, he must frame his suit 
in a proper manner, that is to say, give an indication in his 
plaint that it is the estate as well as the person of the female 
defendant against whom he is proceeding. We have therefore 
to examine the records in the present case, and particularly the 
plaint, in order to see whether the respondent has given any 
such indication. There is no clear and express statement in 
the plaint that he wishes any decree to be passed binding the 
estate in the hands of the defendant; bué we find in the 
concluding paragraph 8 the following prayer :— 

“ The plaintiff therefore prays that the Court may be pleased to passa 
decree directing payment to him of the amount detailed below, with subse- 
quent interest thereon according to the contract rate from’ the date 


of the plaint up to the date of realisation and all the costs of the suit with 
subsequent interest, on the liability of the defendant’s properties.” 


It is argued for the appellant that the expression “defend- 
ant’s properties’ may possibly mean the properties in which 
-she has an absolute right, though there is no evidence in this 
case that any such properties exist, or, in the alternative, it 
may mean her life interest in the estate in question. But if 
the latter is the real meaning of the phrase, there seems to 
be no purpose served in the use of the phrase. «It is of course 
obvious, when any plaintiff brings any suit against any 
defendant, that any property possessed ky that defendant in 
which that defendant has an absolute right must be available 
to be proceeded against if a decree is granted, and it seems to 
us more probable that, in making this spegific reference to the 
defendant’s properties in his plaint, the plaintiff did give an 
indication, though perhaps not so clear a gne ag he might have 
done, that he intended to make the estate liable. 

There is also some support for this view from the terms 
of the decree itself. The decree was in favour of the plaintiff 
for the sum claimed and granted this concession to the defend- 
ant that the amount need not be paid until four months had 
elapsed from the date of the decree. It was however provided 
in the interests of the plaintiff that the plaintiff should be at 
liberty “to attach immovables and also claim rateable distribu- 
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tion from realisation under other decrees, if any, within the 
time granted to defendant to pay.” This again is not 
conclusive. But it seems to us an indication that what the 
plaintiff was really attacking was not so much the defendant 
as a person as the estate which the defendant was representing 
and, in the absence of all evidence to suggest that the 
defendant possessed any absolute right to any property 
whatever, we think that the immoveables referred to in the 
decree are those glands comprised within the estate which has 
now descended to the appellant. We think therefore that, 
applying the law as laid down in Lalit Mohan Pal Roy v. 
Dayamoyi Roy Chowdhuranil, there are enough indications in 
the plaint and the decree in this case to show that the plaintiff 
did indicate by the frame of his suit that he was proceeding 
against the estate. 


It has then to be decided whether in point of fact the 
debts on which the plaintiff sued are or are not binding upon 
the estate. The first promissory note, Ex. A, was for 
Rs. 3,000 of which Rs. 2,000 is said to have been borrowed 
for “family expenses” and Rs. 1,000 was in renewal of a prior 
promissory note, Ex. A-1. Ex. A-1 was executed by the 
defendant, the widow, in 1926 for Rs. 1,700 and was itself in 
renewal of Ex. A-2, which she had executed in November, 
1923, for Rs. 2,100 the consideration being there expressed as 
required for “estate expenses”. Ex. B, was executed in April 
1929, as already mentioned ‘and the consideration was 
Rs. 2,000 required fgr “family expenses and the payment of 
Government kist. ” It will be seen from an examination of 
these protnissory" notes fhat there is no clear indication or 
specific recital thai, the amounts borrowed under them were 
actually require¢ for the administration of the estate, unless 
the expressiorf “estate expenses” in Ex. A-2, be held to be 
equivalent to this. But there is one very significant fact which 
applies to three otft of the four promissory notes, Ex. A-1, 
A-2 and B, and that is that they were attested by the appellant 
himself, who at the time of the execution of all these three 
promissory notes, and indeed at the time of the execution of 
Ex. A also, was not only the nearest reversioner to the estate 
but in actual management of the estate. Further there is oral 
evidence that at the time each of thesé loans was contracted 





1, (1926) 52 M.L.J. 426 (P.C). 
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the creditor went to the appellant and made enquiries of him 
and satisfied himself that the money was required for the 
purposes of the estate and that it was necessary for the 
defendant to take the loan from him. This evidence has not 
been contradicted by any evidence on the other side, and we 
feel strongly that in the circumstances of this case it was 
incumbent upon the appellant to have given evidence against 
the respondent and to have explained what exactly the signi- 
ficance of his attestations was and why exactly he consented 
as manager of the estate to the incurring of these debts.when 
according to his present argument, there was ample cash 
available to meet all the requirements of the defendant. It is 
true that attestation by itself is not conclusivt test against the 
appellant, and it is true that there are some indications from a 
cursory examination of some of the accounts to support his 
case that cash must have been available. But we consider 
that, when he has refused to enter the box and when he has 
refused to justify his action in permitting the defendant to 
incur fresh loans, when, according to him ample cash was 
available, the significance of these actions tells very strongly 
against him. The respondent_has done all that he could be 
reasonably expected to do in the way of precaution before 
advancing this money; he has applied to the man who unites in 
his own person the capacity of nearest reversioner and manager 
of the estate, and we think it comes with very ill grace from 
the appellant at this stage after he has sanctioned all the 
proceedings upon which the suit wag based, to suggest that they 
are not binding upon the estate, now that he has succeeded 
to it. ee 

We accordingly think that there areeno grounds at all to 
interfere with the order of the learned Subordinate Judge and 
dismiss this appeal with costs. 68 


K. C. a. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SiIR Horace OwEN Compton BEASLEY, Kt. 
Chief Justice AND Mr. JUSTICE KING. 
Paniyil Kalliani Amma’s Thavazhi 
Karnavan Damodaran Nair .. Appellant* (Plaintiff) 


v. 
Valvor Tarwad Karnavan Achu- 
than Nair and others .. Respondents (Defendants). 


Malabar Law—ovilagam lease—Verumpaitam lease by stanee—Term 
not specified—Right of lessee to hold for 12 years—Evidence as to previous 
holding for 12 years—Effect of—Oral evidence of receipt of Avakasam for 
12 years—Admissipility—Evidence Act, S. 92, proviso (3)—Practice subse- 
quent events—Discretion of appellate Court to decree suit on couse of action 
arising subsequent to*institution of suit—Limits to, 

The holder of a stanom in one of the kovilagams in the Zamorin’s family 
at Calicut granted two Verumpattam leases to tenants who were the pre- 
decessors in title of the defendants, in 1913, the deeds, however, specifying 
no term. They were granted in renewal of three prior leases of 1892-1893 , 
1897-1898, and 1900-1903 in one case and of 1885-1886, 1893-1894 and 1901-1902 
in the other. There had been no eviction of the lessees since the time when 
these leases began and it was well known that the holders of the stanoms 
were in the habit of effecting frequent renewals with a view to enjoying the 
premiums payable by the tenants, as they succeeded to their stanoms late in 
life and occupied them only fora short time, 


In 1920, the then holders of the stanom granted a melcharth to plaintiff 
with power to evict the tenants and on the basis of that melcharth, plaintiff 
filed a suitin 1923 to evict the defendants. It was proved that previous 
attempts to evict the tenants before the expiry of 12 years had failed, the 
Court having helg that they had a right to remain in possession for ‘12 years. 
Oral evidence wasalso given that avakasam or renewal fee for twelve years 
was taken from the tenants at the time of the renewed leases of 1913, 


Held, (1) that though the presumption in the case of any Verumpattam 
lease was that it ran nly for one year and the burden of proof was on the 
lessee to show the contrary, the agreement in the present case was that the 
tenants should remain ip possession for 12 years under the leases granted 
by the jenmi, and that the suit was therefore premature; 


GangadharamePatiar v. Patinhara Kovilakath Manavikraman, (1917) 33 
M.L.J. 512, considered an@ distinguished. 

(2) that oral evidencg as to the receipt of “avakasam” for 12 years was 
admissible in evidence Under proviso (3) to S. 92 of the Evidence Act, the 
payment of avakasam being in the nature of a condition precedent and 
not the consideration for the lease, Krishnayya v, Mohamad Galeb Saheb, 
58 M.L.J. 240, distinguished ; 

(3) that though the appellate Court had power to decree the suit which, 
though premature when instituted, was competent at the date of the appeal, 
the period of the lease having expired, it would not exercise that power as it 
would work grave injustice to the defendants by depriving them of the rights 
conferred by the Malabar Tenancy Act of 1930. 

Ba a er E E A a KENE a 


* S. A. No. 2224 of 1927, 7 6th September, 1934, 


. 
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Appeal against the decree of the Court of the Subordinate 
Judge of Ottapalam in Appeal Suit No. 103 of 1925 preferred 
against the decree of the Court of the Principal District Munsif 
of Palghat in Original Suit No. 481 of 1923. 

C. Unnikonda Menon for appellant. 

K.P. Krishna Menon for respondents. 

The judgment of the Court was delivered by 

King, J—The jenm right in the property with which we 
are concerned in this appeal belongs to the-Eralpad Raja of 
Calicut as part of his stanom. In 1913 it was granted on two 
verumpattom leases to tenants of whom defendants 1 to 8 are 
the present representatives. These leases are *Exs. B and C, 
the former covering items 1 to 10 and the latttr items 11 to 14 
of the items in suit. In 1920 by Ex. A the then holder of the 
stanom granted a ‘melcharth’ to the plaintiff with powers to 
evict the Raja’s tenants. In 1923 plaintiff sued on this melcharth, 
and obtained a decree for eviction from the District Munsif 
of Palghat, which decree was reversed by the Subordinate 
Judge of Ottapalam. Plaintiff has accordingly appealed to the 
High Court. 

Two reasons were given by the learned Subordinate Judge 
for his decision and it is those reasons which have now to be 
considered by us. The first was that the melcharth itself 
was invalid, the money borrowed under it not having been 
borrowed for a purpose binding upon the stanom. The second 
was that the suit was premature. The defendants were 
entitled under their leases to remain in possession for twelve 
years, i.e., until 1925 and the suit was brought i in 1923. On 
both these points, it may be mentioned the Subordinate Judge’s 
findings differed from those of the District Munsif. 

The first of these reasons is not seriously sought to he 
supported by the learned Advocate for the sesffondents. The 
facts are that the Raja was in urgent need of money in order 
to avert the sale of stanom property attached i in execution of a 
decree against the stanom. The Subordinate Judge does not 
dispute these facts but suggests that various alternative ways 
of raising money might have been open to the Raja. It is not 
disputed before. us that this finding is based wholly upon 
surmise without any positive evidence to support it. That 
being so, we must hold that the melcharth is not invalid. 

It is the second reason which has been the main point of 
contention argued before us. The learned advocate for the 
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appellant relies very strongly upon the ruling reported in 
Gangadharan Pattar v. Patinhara Kovilakath Manavikramani. 
This deals with a verumpattom lease, filed in this case as 
Ex. D executed in favour of the holder of another similar 
stanom in the Zamorin’s family at Calicut, and couched in 
somewhat similar though in by no means identical terms with 
those in the leases now before us. It was there held, following 
the authority of the Sadar Adawlat Court in 1856, that if a 
verumpattom lease did not specify the term for which it was 
to run, it was to be deemed to run fora single year only. It 
need hardly be mentioned that the present leases (Exs. B and 
C) specify ng term. The argument for the appellant then 
proceeds on the *assumption that in order to prove that their 
leases were to run for twelve years the respondents must 
establish the existence of a custom at variance with the ordinary 
law, and the evidence in this case is far from sufficient to prove 
any stich custom. In our view, however, it is unnecessary to 
approach the case from this point of view, and it will be 
enough to consider the evidence relating to these identical 
items of land. The decision in Gangadharan Pattar v. Patinhara 
Kovilakath Manavikraman1, seems to us to amount to no more 
than this, that the presumption in the case of any verumpattom 
lease is that it runs for one year only and that the burden is 
upon the lessees to show the contrary. 


The previous history of these items can be traced back for 
a generation or so, each of the two leases being in renewal of 


three previous leasgs. Those which preceded Ex. B were 


executed in 1892-1893, 1897-1898 and 1902-1903 and those 
which preceded Ex. C in 1885-1886, 1893-1894 and 1901-1902, 
Now at first sightean examination of these dates would seem 
to negative thé respondent’s contention as the intervals 
between the successive leases are less than twelve years. But 
it is well known agd has been pointed out by the Subordinate 
Judge that the holders of these stanoms in Calicut succeed to 
their positions late in life and either by, death or by what 
may be called ‘promotion * to a higher stanom occupy them 
for only a short time. It is not unreasonable therefore to 
explain the frequency of these renewals -as-due to the desire 
of each successive ‘stani’ to take fresh leases and enjoy the 
benefit of the premiums which he then exacts from his tenants. 
RL aaa jana anana man 
1, (1917) 33 M. L. J. 512, ` 


e 
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This circumstance coupled with the fact that there has been 
no eviction since the time when these leases began makes it 
impossible for us to take the dates as in any way conclusive 
against the respondents. 


Now this is not the first time that the tenants of this land 
have set up a right to remain in possession for:twelve years. 
Suits were filed to evict them by a melchartdar in 1906 when 
the immediately preceding leases were in force. The District 
Munsif then held that the suits were prematere, and both first 
and second appeals against his decree were unsuccessful.. The 
second appeal was prosecuted by Plaintiff's mother to whom 
the melcharth had been assigned. Again in 1916 plaintiff’s 
mother herself brought suits to evict the tenahts who of course 
were then holding under the present leases. One of her plaints 
has been filed here as Ex. VII and she there refers to the 
previous litigation which began in 1906 and states that the 
twelve years’ period of the demise of 1902 had expired in 1914, 
and that her cause of action dated from 1914. She does not 
mention the present lease of 1913 in her plaint. Plaintiff's 
mother succeeded in the Munsif’s Court but failed on both first 
and second appeals to establish the validity of her own 
melcharth. It was held by the High Court that an argument 
that the demise of 1902 did not enure for twelve years could 
not be allowed to be raised as the suits had been brought on the 
assumption that it had enured for that period. There have 
thus been two previous attempts to evict Defendants or their 
predecessors from these lands through she Courts. In the 
first attempt it was definitely held that Defeydants had a right 
to remain in possession for twelve. years under the lease of 
1902 (which is in no way distinguishable from the present 
leases) and in the second it was naturally” enough assumed 
that they had that right. The results of.this Mitigation are no 
doubt not binding upon the Plaintiff byt they afford strong 
evidence of the fact that Defendants are now putting forward 
a true and valid claim. 


The next part of the evidence relates to the payment of an 
‘avakasam’,a kind of premium or renewal fee by the defen- 
dants. D. W. i who i is a ‘Kariasthan’ employed by the present 
Eralpad Raja says speaking generally that in leases like these 
‘avakasams’ for twelve years are usually demanded and paid. 
D. W. 2 speaks to the actual payment of Rs. 400 odd as +12 
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years’ avakasam’ by the karnavan of the tarwad of the present 
Defendants at the time when the renewals evidenced by the 
Exs. B and C were granted. 


Now it is argued in second: appeal that this evidence of 
D. W. 2 is inadmissible, and in support of this argument the 
ruling reported in Krishnayya v. Mohamad Galeb Saheb1 is 
quoted. There it is laid down that ‘it is not open to a party 
to a document to prove by oral evidence a variation in the 
amount of congideration for the document.’ Very little 
thought is however required to perceive that that ruling cannot 
be applied to the facts of the present case. The consideration 
for a lease is*the rent to be paid, and the payment of the 
‘avakasam’ is cléarly in the nature of a condition precedent 
evidence as to which is permitted by proviso 3 to S. 92 of the 
Evidence Act. 


. 


This evidence therefore cannot be excluded, and we are ` 


‘bound by the finding of the Subordinate Judge accepting it as 


true. It follows that the agreement between the jenmi and 
his tenants must have been that the latter should remain in 
possession for twelve years, and that the finding of the Subor- 
dinate Judge that the suit was premature must be upheld. 
Gangadharan Pattar v. Patinhara Kovilakath Manavikraman2 
where there was no positive evidence of the payment of any 
‘avakasam’, cannot be resorted’ to as a final authority on the 
facts of this case. 


One last argument wag addressed to us on’ behalf of the 
appellant. It was urged that although the suit might have 
been premature ih 1923, “it could nevertheless be decreed by any 
appellate Court giving its decision after 1925 when the twelve 
years’ period under the leases had expired, and we have there- 
fore been asked tgallow the appeal on this ground. No doubt 
it is competent to us to do so, and in appropriate circumstances 
suits premature in their inception have been eventually decreed. 
Several instances of the exercise of this discretion have been 
brought to our notice. But in exercising this discretion we 
must be guided by one very clear principle, vis., that we do no 
injustice to the Defendants. Now in the present case if a suit 
were to be instituted to-day to evict the defendants it is true 
that they could no longer plead that the suit was premature, 


_2, (1917) 33 M.L.J, 512, 





1. (1929) 58 M.L.J. 240. 
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but they would have a still stronger ground of defence in 
setting up the rights conferred upon them by the Malabar 
Tenancy Act. That being so, it would bé a very grave 
injustice to accede to this request to exercise our discretion on 
behalf of the appellant, and we cannot do so. 

In the result therefore this appeal fails and is dismissed 
with costs. 


K. C. —— Appeal dismissed. 


PRIVY COUNCIL. ° 
[On appeal from the High Court of Judicature at Fort 
William in Bengal. ] 6 
PRESENT:—Lorp TOMLIN, Lorp THaNKERTON, LORD 
RUSSELL OF KILLOWEN, SIR LANCELOT SANDERSON AND SIR 
SHADI LAL. 


The King-Emperor .. Appellant* 
v. 
Dahu Raut .. Respondent. 


Criminal Procedure Code, 1898, Ss, 421, 422, 423, 439—Provisoins of 
Ss. 422 and 423 as to notice and sending for the record, peremptory—Appeal 
by the accused to the High Court—Reduction of sentence without notice to 
the Crown. 

On an appeal preferred by the accused to the High Court against a con- 
viction and sentence by the trial Magistrate, if the High Court does not dis- 
miss the appeal summarily under S. 421, Criminal Procedure Code, it has no 
jurisdiction, at that stage and without notice to the Crown, to reduce the 
sentence in the exercise of its revisional powers under S, 439. 

The provisions as to notices in S. 422, and the provisions as to sending 
for the record in S, 423 are peremptory, and failing summary dismissal, the 
provisions of Ss. 422 and 423 apply. Where, therefore, the appeal is not dis- 
missed summarily under S. 421, the Court is bound, in erder to the disposal 
of the appeal, to comply with the provisions of S. 422 as to notices to the 
appellant and the Crown, and with the provisions ofS. 423, as to sending for 
the record, if such record is not already in Court. ° 


e 

Consolidated appeals No. 42 of 1934, bye special leave, 
from orders of the High Court, Calcutta. 

By the said orders, the High Court reduced the sentences 
which had been passed on the accused without issuing the notices 
4s required by S. 422 of the Criminal Procedure Code and without 
sending for the record, as provided for by S. 423 of the Code. 
The Crown appealed to His Majesty in Council in order to obtain 
an authoritative pronouncement as to the procedure regulating the 
disposal of criminal appeals. 





*P.C. Appeal No. 42 of 1934. ist March, 1935, 
Bengal Appeals Nos, 9, 10, 11 and 12 of 1934, 
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Dunne, K.C. and Wallach for appellant. 
Abdul Majid and Pringle for respondent. 


Ist March, 1935. Their Lordships’ judgment was deli- 
vered by > 


Lorn THANKERTON.—These are consolidated appeals by 
special leave from four judgments of the High Court of 
Judicature at Fort William in Bengal dated respectively the 
29th May, the 29th May, the 31st May and 7th June, 1933,, 
which reduced th® sentences passed on the respective respon- 
dents by the respective criminal Courts of first instance on the 
25th March, the 28th February, the Ist April and the 18th 
March, 1933. * 


In each case the respective respondents presented petitions 
of appeal to the High Court against both the conviction and the 
sentence, in exercise of the statutory right conferred on them 
by the Criminal Procedure Code, and the question in the 
present appeals is whether the ordersof the High Court in each 
of the four cases, by which the sentences were reduced, werein 
conformity with the requirements of the Code. The Crown, 
as appellant, maintains that the orders were passed in violation 
of the statutory provisions and were beyond the jurisdiction of 
the High Court. The Crown desires to test the validity of the 
procedure adopted by the High Court, but does not ask for any. 
interference with the reduction of the sentences made by these 
orders, j 


The sections of the Code which prescribe the procedure to 
be followed on pregentatiòn of a petition to the Appellate 
Court—in this irttance, the High Court,—are as follows :-— 

“419, Every appeal shall be made in the form of a petition in writing 
presented by the Appéflant or his pleader, and every such petition shall 
(anless the Court to “which it is presented otherwise directs) be accompanied 
by a copy of the jtdgment or order appealed against, and, in cases tried by a 
jury, a copy of the heads Of the charge recorded under S. 367. 

“420, If the AppeWJ@nt is in jail, he may present his petition of appeal and 
the copies accompanying the same to the officer in charge of the jail, who shall 
thereupon forward such petition and copies to the proper Appellate Court. 

“421,—(1) On receiving the petition and copy under S. 419 or S. 420, the 
Appellate Court shall peruse the same, and, if it considérs that there is no 
sufficient ground for interfering, it may dismiss the appeal summarily: 

“Provided that no appeal presented under S. 419 shall be dismissed unless 
the Appellant ot his pleader has had a reasonable opportunity of being heard 
in support of the same. 

(2) Before dismissing an appeal under this section, the Cpurt may call 
for the record of the case, but shall not be bound to do so. 


e 
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422, If the Appellate Court does not dismiss the appeal summarily, it 
shall cause notice to be given to the Appellant or his pleader, and to such 
officer as the Local Government may appointin this behalf, of the time and 
place at which such appeal will be heard, and shall, on the application of such 
officer, furnish him with a copy of the grounds of appeal; and, in cases of 
appeals under S. 417, the Appellate Court shall cause a like notice to be given 
to the accused. 

423,—(1) The Appellate Court shall then send for the record of the 
case, if such record is not already in Court. After perusing such record, and 
hearing the Appellant or his pleader, if he appears, and the Public Prosecutor, 
if he appears, and, in case of an appeal under S. 417, the accused if he appears, 
the Court may, if it considers that there is no sfficiefft ground for inter- 
fering, dismiss the appeal, or may— f 

“«(a) inan appeal from an order of acquittal, reverse such order and 
direct that further inquiry be made, or that the accused be retried or com- 
mitted for trial, as the case may be, or find him guilty and pass sentence on 
him according to law; 

“(b) in an appeal from a conviction, (1) reverse the finding and sentence 
and acquit or discharge the accused, or,order him to be retried by a Court of 
competent jurisdiction subordinate to such Appellate Court or committed for 
trial, or (2) alter the finding, maintaining the sentence, or with or without 
altering the finding, reduce the sentence, or (3) with or without such reduction 
and with or without altering the finding, alter the nature of the sentence, but, 
subject to the provisions of 9. 106, sub-S, (3), not so as to enhance the same; 

“ (c) in an appeal from any other order, alter or reverse such order; 

“ (d) make any amendment or any consequential or incidental order 
that may be just or proper. 

“ (2) Nothing herein contained shall authorise the Court to alter or 
reverse the verdict of a jury, unless itis of opinion that such verdict is 
erroneous owing to a misdirection by the Judge, or to a misunderstanding 
on the part of the jury of the law as laid down by him.” 


The following facts are common to each of the four 
cases:—No order was passed for summary dismissal of the 
appeal under S. 421 (1); no noéice was sent in terms of 
S. 422 to the Legal Remembrancer, who is the officer appointed 
by the Local Government; the record was not sent for, as 
provided by S. 423 (1); in each case an advocate was present 
on behalf of the accused, when the order ‘was made by tHe 
High Court, but none was present on behalfof ‘the Crown. 

There were slight variations in the eform of the orders, 
In the case of two of the orders it was stated that the appeal 
was admitted, while a third order stated “ This appeal is 
allowed on the question of sentence only”; the fourth order is 
silent on this point. But all four orders are expressed as 
pronounced in exercise of the Court’s criminal appellate 
jurisdiction. 


On begoming aware of what had been Jong the Deputy, 
Legal Remembrancer approached the Acting Chief Justice (Sir 
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Charu Chandra Ghose) on the matter, and on the 8th August 
1933, the latter passed an order in the following terms :— 


« This matter was mentioned before me on Thursday last by the Deputy 
Legal Remembrancer. I have no jurisdiction whatsoever to interfere with 
the orders of the Division Bench. As Mr. Justice Lort- Williams has written 
to me as Chief Justice that he would like to lookinto the matter further, I 
direct that the two learned Judges referred to on this page (Lort-Williams 
and McNair, JJ.) do forma Division Bench on Friday the 1lth August at 
4 p.m., when the Crown, if so advised, may mention the matter to the learned 
Judges.” 


Subsequently, the matter was mentioned before the two 
learned Judges named in the above order, when the Advocate- 
General, on behalf of the Crown submitted that the orders in 
the four petitiéns of appeal were made without jurisdiction in 
respect that they had been passed without notice to the Legal 
Remembrancer and without sending for the records, that they . 
were therefore null and of no effect, and that the petitions 
should be disposed of according to law. Lort-Williams, J., 
passed one judgment in all four cases on the 29th August, 
1933, and McNair, J., delivered a separate judgment on the 
31st August, 1933. Both of the learned Judges held that they 
could not review or alter their orders, except in regard to 
clerical errors within the meaning of section 369 of the Code, 
but they differed as to the existence of such errors in the 
orders in question, and no alteration or correction was made. 


In explanation and justification of the orders Lort- 
Williams, J.,* ‘stated as follows:— 


« It is complained that as the appeals were admitted, the usual notices 
ought to have been given,eand thesappeal heard as provided in Ss. 422 and 423 
of the Criminal Procedure Code. In each of these orders as drawn up there 
are clerical errors, and the form of the order is not in accordance with the 
judgment which I gave. This was overlooked when the orders were signed 
~—what I said was, that here was no necessity to send for the record, and 
ten I proceeded to giye reasons why the sentences ought to be modified. 
According to my fecolection, nothing was said about admitting or dismis- 
sing the appeal, but the effect of the order was, that the appeal was dismissed: 
summarily under S. 421, of the Criminal Procedure Code, and the sentence 
was varied under the Court’s revisional powers, the proceedings having 
otherwise come to its knowledge within the meaning of S. 439, Criminal 
Procedure Code. 7 

This kind of order is not the usual-one of admission or rejection of the 
appeal, and doubt seems to have arisen in the mind of the Bench Clerk, and 
in the office, about the correct form of the order." Im future, the senior 
Judge of the Criminal Bench should be consulted, when any doubt or 
difficulty arises about the form of the judgment of the Court, 

z ; . 
Vaere meae a Gaa 

* See report in Dahu Raut v. King-Emperor, (1933) 38 C.W.N.25—K.J.R. 
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. A number of similar orders were made by the Criminal Bench over 
which I presided two years ago, and no complaint was made by the Crown 
or by any one. This form of order i is convenient and useful, and is intended 
to save unnecessary waste of time, labour and expense, which is a matter not 
ito be lightly disregarded in these dificult days. Where the Court is satisfied 
that the conviction was justified, but thinks that there may be grounds for 
reduction of sentence, it will generally invite the Crown and the Appellant, or 
either of them, to furnish information in order to assist the Court to arrive 
ata decision. Insuch a case, the practice is to admit the appeal on the ques- 
dion of sentence only, though it is doubtful whether this procedure is strictly 
within the provisions of the Code. But where the Court does not require any 
further information on thé point, it would be merely aevaste of time, money 
and labour, to issue notices, and send for records, and summon parties whom 
the Court does not wish to hear. 

It must be remembered that the question of punishment is peculiarly a 
matter for the Court. In revision the Crown has no rightto seek to influ- 
ence the Court on this question unless invited by the Court to do so. The 
Deputy Legal Remembrancer must have overlooked this, when he complained 
to the Acting Chief Justice that he had a great deal to say upon the subject in 
connection with the four sentences to which I have referred. The Court 
always hears him with patience, but in revision neither party has any right 
of audience, though no order must be made to the prejudice of the accused, 
unless he has had an opportunity of being heard. (Ss. 439 and 440, Criminal 
Procedure Code.) 

Iam satisfied that the Court has jurisdiction to piece as it did. If 
such procedure were not strictly within the provisions of the Code, provision 
for it ought to be made without delay. But in my opinion we have the 
power already. The powers of the Court inrevision are almost unlimited. 
In particular it has all the powers conferred on a Court of Appeal-by sections 
423, 426, 427 and 428, Criminal Procedure Code. Inan appeal under S, 423 
the Court has no power to enhance the sentence, but it may do so in the exer- 
cise of its revisional powers. If the Court has power to enhance the sentence 
in revision, surely it has power to modify or reduce it,” The Court when 
hearing an appeal may alter the finding, and then under its revisional powers 
enhance the sentence. (See the case of re Bali Reddit.) In the case of Hri- 
doy Mondalv.The King-Emperor?, the accused had pleaded guilty to murder, 
and had been sentenced to transportation for, life, and had appealed. The 
Court dismissed the appeal, because he had. pleaded guilty, and the minimum 
sentence had been passed, but in exercise of its revisional powers, the Court 
altered the conviction to one under S. 304, Indian Penal Code, and sentenced 
-the appellant to seven years’ rigorous imprisonment,” + 


McNair, J. stated as follows— ° 


“The facts of each case and the orders made pave been referred to in 
‘detail by my learned brother, and it is unnecessary- for me to analyse the 
exact procedure which was adopted, or the reasons which prompted us to 
make the orders. It may well be,‘as stated by my learned brother, that we 
intended to dismiss the appeals and to deal with- the question of sentence 
“under our powers of fevision. 


The orders, as worded, purport to show that the appeals were admitted 
and the sentences reduced.” a 
a ae 
1. (1913) LL.R. 37 Mad. 119 
' 2: (1918) 22 C. W. N.91 (N.R.C.}.- 
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These observations of the learned Judges appears to show 
either a confusion of thought as to the provisions of the Code 
or an attempt to justify a practice which is inconsistent with its. 
provisions. The jurisdiction of the Court in these matters is 
statutory, and the Court, however admirable its inténtions, is. 
not entitled to go outside these provisions and—in effect—to. 
legislate for itself. 


Chapter XXXI of the Code, as its title bears, is a complete 
code relating to appeals, and the Appellate Court referred to. 
includes other Courts than the High Court. Ch. XXXII, on 
the other hand, confers a special jurisdiction on the High 
Court only as regards references and revision. 


On presentation of a petition of appeal in exercise of the 
statutory right conferred on the accused the Appellate Court is. 
given a power of summary dismissal by S. 421, “ if it considers. 
that there is no sufficient ground for interfering,” and their 
Lordships have difficulty in understanding the suggestion of 
Lort-Williams, J., that the appeals could have been summarily. 
dismissed in the present case, since each appeal asked for 
reduction of sentence, and the Appellate Court took the view 
that there was sufficient ground for interfering with the 
sentences. The terms of the section equally exclude the 
possibility of partial summary dismissal, e.g., in so far as the 
conviction is appealed against. Failing summary dismissal, the 
provisions of 5. 422 and 423 apply and, in their Lordships” 
opinion, the provisions as to notices in S. 422 and ihe provision 
as to sending for the recosd in S. 423 are clearly peremptory, 
and there can be no room for revision at that stage. The words. 
‘admitted’ and ‘admission,’ in reference to appeals which are 
not summarily dismissed, though not infrequently used in the 
Courts in India, do not appear to their Lordships to be happily 
chosen. From’ theirordinary meaning they would imply that 
the appeal requires to be admitted at this stage, whereas the 
Appellate Court- are bound to deal with the appeal, and they 
can only do so when they have complied with the preliminary 
steps of giving the statutory notices under S. 422, and sending. 
for the record,’ which will enable the Court to deal with the 
appeal in accordance with the provisions of S. 423. The powers. 
conferred on the Appellate Court under S. 423, appear to be 
as ample as the High Court” would ` Have | on revision under 
S. 439, with the exception of the power to enhance the sentence, 


LXVIII] THE MADRAS LAW JOURNAL REPORTS. ` 659 


and if the appeal-is before a High Court, and it is thought to 
be desirable, there is no reason why the: accused should not be 
warned that, at the hearing on the petition, he may be called 
on to show cause why his sentence should not be enhanced. A 
similar course was taken in the case of Inre Bali Reddit, 
which was referred to by Lort-Williams, J.; although the 
decision of the Madras High Court on the main point in that 
case has been doubted in the decision of this Board in Kishan 
Singh v. King-Emperor2. In the other case referred to by the 
learned Judge, Hridoy Mondal v. King-Emperor8 the High 
Court first dismissed the appeal and thereafter exercised” their 
power of revision. (In re Chunbidya4). A 

Their Lordships are therefore of opinion that the procedure 
of the High Court in the four appeals here in question was in 
violation of their statutory duty in respect of their failure to 
comply with the provisions of S. 422:as to notice to the Crown, 
and the provisions of S. 423 as to sending for the record. 


Accordingly, their Lordships will humbly advise His 


Majesty that the appeals should be allowed, and that it should 
be declared that, upon the true construction of the Criminal 
Procedure Code, the Appellate Court is not entitled to dismiss 
an appeal summarily in terms of S. 421 unless the Court is 
satisfied that there is no sufficient ground for interfering in 
accordance with the relief sought in the appeal, and that where 
the appeal is not dismissed summarily, the Coyrt is bound, in 


order to the disposal of the appeal, to comply with the provi- 


sions of S. 422 as to notice, and with the „provisions of S. 423 
as to sending for the record, if such record i is not already in 
Court. In respect that the appellant does no? desire any order 
with regard to the reduction of the sentences, no further order 
is necessary. . 

Solicitor for appellant: India Office. `» 

Solicitors for respondents: ardcastle Sanders & Co. 
Watkins and Hunter; Clarke, Rawlins & Ce. : 


OKER . ; es _ Appeals allowed. 


Nop SG ea ee ee 
1, -(1913) I, L. R. 37 Mad, 119, - 
2 (1928) L; R. S51. A. 390: 55 M. L. J. 786 (P.C.). 
eg, (19183 22-C-WeN. OF (NRC). ° 
4, (1934) L. R. 621. A. 36: 68 M. L, J. 166 (P. C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR. Justice MOCKETT. 
Chakka Jagga Rao, In re .. Appellant* 


Torts—Civil action for assault — Previous conviction or, acquitial in 
criminal case — Relevancy—Duty of Civil Court to enquire as to fact of 
assault, 


In a civil action in tort for assault the fact that the defendant had been 
convicted or acquitted previously by the Criminal Court for the offence of 
assault would be relevant only as to the fact of the conviction or the acquittal 
and it is totally irreleyant on the question whether the conviction or acquittal 
was right, that is to say, whether the assault was or was not committed. It 
is the duty of the Civil Court to institute an enquiry as to the fact of assault 
without being influenced in any way whatever by the conclusions at which the 
Criminal Court had arrived. 


Dinomani Chowéhrani v. Brojo Mohini Chowdhrani, (1901) L.R, 29 
LA. 24: I.L.R. 29 Cal. 187: 12 M.L.J. 83 (P.C.) and Collector of Gorakhpur 
v. Ram Sundar Mal, (1934) L.R. 61 LA, 286: I.L.R. 56 All. 468: 67 M.L. J. 
274 (P.C.), referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Narsapur in A.S. No. 154 of 1933 preferred 
against the decree of the Court of the District Munsif of 
Narsapur in O.S. No. 265 of 1930. 


V. Suryanarayana for appellant. 
The Court delivered the following 


Jupcment.—In this second appeal the only question that 
arises is whether the defendant committed assault on the 
plaintiff. The defendant was prosecuted and was convicted of 
the assault and the District Munsif thereupon took the remark- 
able view that the question of whether the assault had or had 
not been committed* was toncluded in the Civil Court. He 
says that the issue “Whether the assault complained of is 
true” was unnecessarily framed because the defendant had been 
convicted by a compttent Court and the conviction had been 
upheld in appeal. .He expressed the view that the finding of 
the Criminal Court and the consequent conviction of the 
defendant was conclusive proof of the assault. 

On appeal thé ‘learned Subordinate Judge does not appear 
to have expressed any definite view regarding the correctness 
of the holding of the Munsif but decided: the case on the 
merits in favour of the defendant. The question : raised is of 
some importance and I think it right to express my view. In 
acivil action for assault which is an action’ in tort the fact 


nn eee eee ene _—S wwe 


* S. A. No, 943 of 1934. 7 0o. : 22nd February, 1935. 
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that the defendant has been convicted or acquitted in a Criminal 
Court is relevant only as to the fact of the conviction or 
acquittal and it is totally irrelevant on the question whether 
the conviction or acquittal was right, that is to say, whether 
the assault was or was not committed. In.other words it is a 
record of the proceeding in a Criminal Court and nothing 
moreand a Civil Court, should, in my opinion, embark upon an 
enquiry before it on the same facts without being influenced in 
any way whatever by the conclusion at which the Criminal 
Court has arrived; in other words, what may be a plea of 
“autrefois acquit” or “autrefois convict” under S. 403, Criminal 
Procedure Code cannot possibly be a plea of ‘res judicata’ as 
the learned District Munsif seems to have thought. My atten- 
tion has been drawn to a decision of the Calcutta High Court 
in Dinomonit Chowdhrani v. Brojo Mohini Chowdhrani\ in 
which the Court expressed the view that police orders are 
generally admissible in evidence on general principles as well 
as under S. 13 of the Indian Evidence Act to show the fact 
that such orders were made. I do not think that that decision 
does anything more than lay down what I have ventured to 
suggest is the law already, wiz., that records in criminal 
proceedings are proof of the fact of conviction and have noth- 
ing to do with whether the conviction is right or not in so far 
as a Civil Court is concerned. Another case is quoted 
Collector of Gorakhpur v. Ram Sundar Mal? a decision of the 
Judicial Committee but I do not think that the decision of the 
Board in that case has any, bearing whatever on the point 
before me. It is laid down that òn geferal principles and 
under S. 30 orders made under the Criminal* Procedure Code 
are admissible for certain limited ptirposes but there is nothing 
that I have heard or read either in the afithorities or in the 
Evidence Act or anything in the text books to suggest that the 
facts in a criminal case in any way coriclude the facts ina 
Civil Court. The Judge sitting in a Civil*Court is entitled, if 
he wants, to disbelieve every word of the evidence of a witness 
even if the same evidence was accepted as to every word by a 
Magistrate or even by a jury. An example of relevancy of 
criminal proceedings in actions of tort is that if in an action 
for malicious prosecution there has been a conviction upheld 





1, (1901) L.R: 29 I.A. 24: LL.R 29 Cal. 187 at 198: 12 M.L.J. 83 (P. C}. - 
2. (1934) L.R. 61 L.A. 286: LL.R. 56 All, 468: 67 M.L.J. 274 (P. C.). 
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on appeal, the fact of the conviction and the fact of its being 
upheld in appeal may no doubt be ingredients and important 
ingredients when the trial Court has to consider the question 
of reasonable and probable cause but neither the conviction 
nor the finding of the Appellate Court in any way affects the 
fact and it is always open to a defendant in the case of an 
acquittal to attempt to negative its correctness. This matter 
has been fully argued before me by the learned Advocate for 
the appellant and, I do not think it necessary to give notice to 
the respondent as I am clear as to what: the position is. It 
would be aremarkable position if under a system which does 
not allow an accused person to give evidence on oath that same 
person should bee shut out in a civil suit based on the same 
facts from denying them on oath. It would lead to the result 
that a conviction would for ever bar an accused person from 
defending an action in tort on the merits. 

One striking example would be that a motor driver 
convicted of negligent driving in a criminal Court would be 
unable to deny that he was negligent in answer to a civil suit. 

The second appeal is dismissed. It has been in any case 
decided on the facts ultimately by the lower Appellate Court. 

B. V. V. ; — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR Horace Owen Compton BEASLEY, Kt., 
Chief Justice., AND MR. JUSTICE CORNISH. 


Gangarapu Chinna Sambayya .. Appellant* (first Respon- 


dent) 
š Y. e 7 
Polepalli Rudrappa and others .. Respondents (Petitioner 
i ee ae and Respondents 2 to 4). 


e 

Guardian and W, agd—Father—Right to custody of minor child —Discre-~ 
tion of-court—Bona fides*of applicant—Welfare of minor—Applicant shown 
to have ill-treated his wife and entered into second marriage—Abplication 
for custody made after long lapse of time—Refusal. 

The father is the natural guardian of his minor child and has a right to 
claim custody of the child, but that right can be defeated if the court is of the 
opinion that it is better in the interests.of.the minor that-the minor should be 
in the custody of another person. In determining the question of the minor’s 
welfare the question as to whether the petition asking “for the custody of 
the minor is bona fide or not should be considered. Ifit is not bona fide 
that-is a reason for-not disturbing the custody of the-minor. -The court may 

*A, A. Order No, 62 of 1934.- |: “le. Ist March, 1935. 
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in that connection take into account the failure on the part of the father to 
take steps over a long period to get custody of the minor. Another matter 
that may be taken into consideration is whether heis a fit person for the 
minor to be returned to, The fact that he ill-treated the mother of the child 
and was about to marry a second wife are circumstances to be taken into 
account against him, especially when he applies for the custody of the child 
after a long time has elapsed. 

~ Atchayya v. Kosaraju Narahari, A.I.R. 1928 Mad. 81; Tatamma v. 
Veerraju, A.I.R. 1930 Mad. 19; Muthuswami Chettiar v. Muthuswami Moo- 
panar, (1934) 41 L.W. 190 and Ponniah Asari v, S anit Asari, (1934) 68 M. 
L.J. 213, considered. 


Appeal against the order of the Court 6f the Subordinate 
Judge of Anantapur, dated 14th October, 1933 and made in 
O. P. No. 15 of 1933 (O. P. No. 55 of 1931, District Court, 
Anantapur). 

V.V.Chowdry for appellant. 

Respondents not represented. 


The following Judgment was delivered by 

The Chief Justice. — There is no appearance here 
for the respondents. In our view, the learned Subor- 
dinate Judge has not dealt with this case in a satisfactory 
manner. He has found himself bound by the observations in 
Atchayya v. Kosaraju Naraharil. It is quite true that he was 
bound of course to follow that decision. However, as has been 
stated in more recent cases, each application must be governed 
by the facts and circumstances of that particular case. No 
hard and fast rule can be laid down i in such cases. The allega- 
tions made by the appellant, the Ist respondent in the lower 
Court and the maternal grand-father of the minor, were that 
the petition was not bona fide, that the*first respondent here 
and the petitioner in the lower Court had idl-treated his wife 
during her life time and indeed 4 very serious allegation is 
made that he poisoned her and the poisorfing ‘caused’ her death 
and that he was not the right and proper person to be given 
the custody of the minor girl. There Was ‘also another allega- 
tion that he was about to marry again; ‘and the learned 
Subordinate Judge finds that this has becóme an actual fact 
«since the filing of the petition. The admitted- facts appear to 
be that the minor girl at the time of the application’ was just 
over five years of age, that she had. been with the appellant, the 
maternal grand- father, ever since her biith and that very soon 
after her birth the minor’s mother was brought to the-house of 
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the appellant where she died. The position therefore, is that 
the minor girl had been at the time of the hearing of the 
petition some five years or more in the care of the appellant. 
There is nothing to show that after the death of the minor’s 
mother or at any time during the interval between’ that daté 
and the presentation of the petition under appeal the first res- 
pondent here—the minor’s father—ever sought to have the girl 
returned to him and the question as to why he now suddenly 
does so is one which bears upon this matter. It is quite true 
that there is the decision referred to by the learned Subordinate 
Judge? He, however, did not take any evidence at all and none 
of the allegatigns made by the appellant were enquired into. 
Since the decision, to which reference is made in the judgment 
of the learned Subordinate Judge there have been other 
decisions of this High Court. One of them is Tatamma v. 
Veerraju! a decision of Waller and Cornish, JJ. The observa- 
tions of Waller, J. certainly bear upon such questions as this. 
There are two other decisions to which reference may be made 
although in fairness to the learned Subordinate Judge it must 
be stated that they could not be put before him since they are 
decisions of a more recent date than the order under appeal. 
One of these is Muthusami Chettiar v. Muthuswami Moopanar? 
a decision of myself and King, J. and the other is Ponniah 
Asari v. Suppiah Asaris also a decision of myself and King, J. 
In these two latter decisions great importance is placed upon 
the question of ‘welfare of the minor. It is conceded that the 
father is the natural guardian of his minor children and that. 
he has a right to claim the custody of those children but these 
decisions to which.reference has been made point out that that 
right can be defeated if the Court is of the opinion that it is. 
better in the interegts of the minor that the minor should 
refnain in its present custody and not be returned to that of © 
the father. In congidering the question of the minor’s welfare 
the question as to whether or not the petition asking for the 
custody of the minor is bona fide must be considered. If it is 
not bona fide that is a reason for not disturbing the custody of 
the minor. What has to be considered in all these cases is the” 
failure on the part of the father or the person who is prima 
facie entitled to the custody of the minor to take steps over a 





a: $ 1. A.L.R. 1930 Mad. 49, : -> 
2. ABHA LN. 190, - Kawa 3, (1934) 68 MLJ. 213, 
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long period to get custody of the minor. ‘This of course bears 
on the question of bona fides. Another matter which has to be 
taken into consideration is whether he is a fit person for the 
minor to be returned to. It seems to me that should the father 
be proved to have been guilty of such treatment as is alleged 
to his wife, the minor child’s mother, he would not be a desi- 
rable person to have the custody of the child. All these matters 
do not appear to me to have been properly taken into consi- 
deration by the learned Subordinate Judge. «At this stage I do 
not desire to say anything which is likely to embarrass the 
lower Court in its further enquiry into this case which we are 
about to order. In my opinion the further enquiry should be 
conducted with due consideration to what has been stated here 
and the cases to which reference has been made. The order of 
the learned Subordinate Judge is therefore set aside and the 
case is remanded to the lower court for disposal in the light of 
the observations we have made. The costs of this appeal 
will abide the result of the enquiry. 

Cornish, J.—I agree. 

B. V. V. — Case remanded, 

PRIVY COUNCIL. 

[On apa from the High Court of Judicature at Allahabad. ] 

PRESENT :—Lorp Tomin, Loro THANKERTON, Lorp 
RUSSELL OF KILLOWEN, SIR LANCELOT. SANDERSON AND SIR 
Sumani Lat. 
‘Maqbal Ahmad and others 7 k A E 

v. 

Onkar Pratap Narain Singh and others .. ° Respondents. 


Indian Limitation Act, 1908, Ss. 3, 4, 5, 14; Art. 181—A pplication for 
final mortgage decree for sale—Exclusion of pertod ghent in infructuous 
execution proceedings—A pplication presented in wrong Court on re-openifg 
of that Court after vacation—Provisions of Limitagiow Act mandatory—Duty 
of Court to give effect to Act though not pleaded—Relief from operation 
of Act on ground of hardship or mistake, *, 


There is a marked distinction in the scope and purpose of Ss. 4 and 14 of 
the Indian Limitation Act. Whereas S. 14 provides that in computing the 
prescribed period of limitation, certain periods shall be excluded, S. 4 has 
nothing to do with computing the prescribed period. What the section pro- 
vides is that, where the period prescribed expires on a day when the Court is 
closed, notwithstanding that fact, the application etc. may be made onthe day 
that the Court re-opéns ; so that there is nothing in the section which alters the 








* P. C. Appeal No, 44 of 1932. E wee" th February, 1935, 
5 n Appeal No. 38 of. 1929. 2 


Chinna 
Sambayye ° 


v. 
Rudrappa. 
Beasley, C.J. 
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length of the prescribed period. The expression “on the day that the Court 
re-opens” in S. 4 refers to the proper Court in which the application etc. 
ought to have been made. In other words, the benefit of S, 4 can be claimed 
only when the application etc. is made in the proper Court on the day on 
which that Court re-opens: 

Basavanappa v. Krishnadas, (1920) . LL. R. 45 Bom. 443, disapproved. — 

An application to obtain execution under a preliminary mortgage decree 
is not an application “for the’same relief” within the meaning of S. 14, 
sub+S, (2), Limitation Act as an application for a final mortgage decree for 
sale. Accordingly, in computing limitation under Art. 181 of the Act for an 
application for-the final decree, the applicant cannot exclude the period during 
which he was engage?in ‘seeking execution under the preliminary decree. 

‘Tite Court has no discretion under S. 5 of the Limitation Act to extend 
the period of limitation prescribed by Art. 181 for an application fora final 
mortgage decree fer sale, the provisions of S. 5 not being applicable to such 
an application. ú 

Section 3 of the Limitation Act, providing that “every suit etc. instituted 
after the prescribed period of limitation shall be dismissed, although limita- 
tion has not been set upas a defence”, is peremptory, and it is the duty of 
the Court to notice the Limitati6n Act and give effect to it, even though it is 
not referred to in the pleadings. - 

Ina matter which is governed by the Limitation Act (which in some 
limited respects gives the Court a statutory discretion), the Court has no 
general discretion, outside the limits of the Act, to dispense with its provi- 
sions or to relieve a suitor from the operation of the Act in a case of hard- 
ship or mistake. Be eg E32 

Judgment of the High Court, Allahabad in Magbal Ahmad v. Partab 
Narain Singh, (1929) 27 All. L. J. 976: 118 I.C, 670, affirmed. 


Appeal No. 44 of 1932 from‘a decree of the High Court, 
Allahabad, dated the 6th May, 1929, affirming a doctae of the 
Subordinate Judge of Basti, dated thé 29th April, 1924: | 


. The appeal raised the question whether an application’ by the 
plaintiff in a mortgag@ suit fer a final decree for sale was barred 
by limitation. The relevant dates and the facts of the case are set 
out in the judgment of thé Board and in that of the High Court 
reported in Magbul 4hmad v. Partab Narain Singh, f 


.© The learned judges of the High Court pointed out (inter aha) 
that 5. 40f thé Limitation Act did not provide that the whole 
period of the long vacation should be excluded from the period 
fixed by the Act but’ faid down that if on the date on which the 
period prescribed for an application expired the Court was ‘closed 
the application could be preferred on the day the Court re-opened; 
that on the other hand S. 14 allowed the exclusion of time spent in 
prosecuting another.application for the same relief and that this 
time had to be excluded from the-period of limitation. They held 
that after making all possible allowances under. the Act the period 


- éea mm eene ene pouen m soe ow maan o ea maeka a aa aa 


1, (1929) 27 Al. L. 1.976: 118-1.C.670, x 
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of limitation had expired before the date of the due presentation 
of the application for the preparation of the final decree. In the 
learned Judges’ opinion the provisions of S. 4 of the Limitation 
Act were only available when the application was filed in the 
proper Court on the re-opening day. They pointed out that this 
was the view which had been consistently maintained by the 
Madras High Court in Mira Mohidin Rowther v. Nallaperumal 
Pillail, Ummathu v. Pathumma? and Govindasami Padayachi v. 
Sami Padayachi3 and had been followed by the Allahabad High 
Court in Makund Ram v. Ramraj4. ° 

They held further, dissenting from Basvanap pa v. Krishnadas» 
that there was no question of equity in cases governed -by the 
Limitation Act. ° 

In granting leave for appeal to the Privy® Council the High 
‘Court said: 

“This decision (viz., Basvanappa v. Krishnadas3) if correct, 
would establish the applicant’s case. In as much as there is a 
conflict therefore on this very question, it is in our opinion desir- 
able that this matter should proceed to the Privy Council, and that 
the equitable considerations which have been urged upon us and 
given weight to in the Bombay case should be considered and 
accepted or rejected by their Lordships of the Privy Council.” 

During the arguments reference was made to the cases above 
mentioned. 


Abdul Majid for appellants. 


Dunne, K.C. and Wallach for respondents were not called 
_-on to argue. 

7th February, 1935. Theirs Lordghips’ judgment was 
delivered by 


Lorp Tomiin.—This is an appeal from a decree of the 
High Court of Judicature at Allahabad?dated the 6th May, 
1929, by which a decree, dated the’ 29th April, 1924, madé&by 
the Subordinate Judge at Basti was affitmed. The decree of 
the Subordinate Judge had dismissed the application of the 
‘decree-holder in a mortgage suit: to have the preliminary 
decree ‘in the suit made absolute. : The present appeal is 
“brought by representatives of the decreé-holder since deceased, 
complaining of the decrees to which reference has been made. 








` (1911) LL.R. 36 Mad, 131: 21 M.L.J. 1000. 
(1921) LL.R. 44 Mad: 817 : 41 M.L.J. 84. 
3. (1922) 43-M.L.J. 579. -4. (1916:14 All. L. J. 310. 
5. (1920) LL.R. 45 Bom. 443. f 


Lord 
Tomlin. 


P.C. 


‘Maqbul ° 


Ahmad 
D. 
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Pratap 


Narain 
Singh. 


Lord 
Tomlin. 


668 ‘THE MADRAS LAW JOURNAL REPORTS. [vor. 


The facts of the case are shortly these. A preliminary 
mortgage decree was obtained on the 7th May, 1917, which 
was amended in some respects not material to be particularised 
on the 22nd May, 1917. 


There were a number of mortgagors interested in different 
villages comprised in the mortgage, and some of them appealed 
to the High Court against the preliminary decree. There 
were in fact two such appeals. One appeal succeeded, with 
the result that certein villages were excluded from the decree, 
and the suit of the mortgagee was dismissed as against those 
appellants. So far as they were concerned, that was the end 
of the matter. ° 

There was a Second appeal, by which certain of the mort- 
gagors sought to exclude other villages from the decree, and 
that appeal failed. 


The decrees of the High Court disposing of those appeals. 
were made on the 7th June, 1920. 


After the decrees of the High Court dane with the 
appeals in the way that has been indicated, the decree-holder 
proceeded to seek execution under the preliminary decree and: 
between the 23rd December, 1920, and the 8th November, 
1921, he was occupied with those proceedings. It- was held 
that he was not entitled to proceed by way of execution under 
the preliminary, decree, and that all he could do was to take 
the proper steps to obtain a final decree in the suit. 


The Additional Subordjnate Judge, before whose Coit 
the mortgage suit was instituted and by whom the- -preliminary. 
decree had been made, was, after the making of the preliminary 
decree, abolished ang his jurisdiction was transferred to the 
Subordinate Judgé at Basti. 


At a later stage 4nother Additional Judge was appointed, 
with specified jurisdietion, and on the 20th June, 1923, being 
the day after the end of the long vacation, the decree-holder, 
made an application for a final decree for sale in the Court of 
the new Additional Subordinate Judge. His petition was” 
returned to him’on the 6th August, 1923, with an intimation 
that he had presented it in the wrong Court, thatthe Additional 
Subordinate Judge had no jurisdiction, and that the Court of ° 
the Subordinate Judge at Basti was the. proper Court i in which 
_ to proceed. : 
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Accordingly, on the day on which he got back his petition, 
he presented it in the Court of the Subordinate Judge at Basti. 
When that application came on it was objected to upon the 
ground that it was out of time and barred by Art. 181 of the 
Limitatién Act, three years since the 7th June, 1920, having 
expired. 

The decree-holder, however, sought to escape from that 
defence by alleging that he was entitled to the exclusion of 
three periods in computing the prescribed*period. The first 
period was from the 23rd December, 1920, to the 8th November, 
1921, while he was seeking execution under the preliminary 
decree which he contended, ought to be excluded in computing 
the prescribed period under the provisions of S. 14 of the 
Limitation Act. The second period was from the 20th May, 
1923, to the 19th June, 1923, being the period of the long 
vacation, which he claimed: should have been excluded under 
the provisions of S. 4of the Limitation Act. The third period 
was from the 20th June, 1923, to the 6th August, 1923, being 
the period between the date of the application to the Additional 
Subordinate Judge and the presentation of the petition to the 
Subordinate Judge. That he urged should be excluded by virtue 
of S. 14 of the Limitation Act. 


The Courts in India have determined the matter against 
the appellants, the decree-holder’s representatives, holding, that 
the period during which execution proceedings Were proceeding 
cannot be excluded from the calculation under-S. 14, and that 
though the period from the 20th June, 1923, to the 6th August, 
1923, ought to be allowed no allowance should be made in 
respect of the period which represents the long vacation, 
namely from the 20th May, 1923, to the 18th June, 1923. The 
result was that the application on the 6th. August, 1923, Was 
held to be out of time and barred by Arte 181. 


The appellants before their Lordshtps’ Board by their 
counsel have presented five propositions: firstly, that the period 
during which the execution proceedings weré pending should 
be excluded; secondly, that the vacation period should be 
excluded: thirdly, that the period up to the 6th August, which 
has in fact been allowed to the decree-holder was properly 
< allowed to him; fourthly, that the application was in fact made 
to the proper Court on the 20th June, 1923, and ‘that the 


Additional Subordinate Judge was the proper Judge to deal . 
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with it; and, lastly, “that the Court had a ‘general judicial 
jurisdiction, outside the Limitation Act, to relieve a suitor 
from the provisions of the Act in a case where hardship is 
established. < : 

It will be convenient to call attention to the provisions of 
the relevant sections of the Limitation Act. They are Ss. 3, 
4 and 14 (2). By S. 3 it is provided: “Subject to the 
provisions contained in Ss. 4 to 25 inclusive, every suit 
instituted, appeal referred and application made after the 
period* of limitation prescribed therefor by the frst schedule, 
shall be dismissed, although limitation has not been set up as 
a defence.” S. 4 provides: « Where the period of limitation 
prescribed for any suit, appeal or application, expirés on a day 
when the Court is closed, the suit, appeal or application, may. 
be instituted, preferred or made on the day when the Court 
re-opens.” S. 14 (2) provides, “ In computing the period of 
limitation prescribed for'any application, the time during which 
the applicant has been prosecuting with due diligence another 
civil proceeding, whether in a court of first instance or in a 
court of appeal, against the same party for the same relief, 
shall be excluded where such proceeding is prosecuted in good 
faith in a court which, from defect of jurisdiction or other 
cause of a like nature, is unable to entertain it.” 

If the appellants were entitled to succeed in regard to the. 
first period, that is, from the 23rd December, 1920, t0 the 
8th November, 1921, having regard to the length of that, 
period, that would be sufficient for them. Their Lordships, 
however, are of gpinion that the Courts in India were clearly 
right in the way they dealt with the point. “It is impossible to 
say, apart from anye other objection, that the application to 
obtain execution tinder the preliminary decree was an applica- 
tion for the saine*relief as the application to the Court for a 
final mortgage decreg for sale in the suit. 

That being so, “i is not permissible, on the basis of Š. 14, 
in computing the period of limitation WE to exclude 
that particular period. _¢ 


The second period is the period of the long vacation. In. 
regard to that. matter, the appellants seem to ‘their Lordships 
to be in “a-position which is in the nature of a ‘dilemma. Itis - 
to ‘be noted that there:is a marked distinction in*form between 


. S. 4and.S. 14... The language employed in’S. 4 indicatés that 
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it has nothing to do with computing the prescribed period. 
What the section provides is that, where the period presbribed 
expires on a day when the Court is closed, notwithstanding 
that fact, the application may be made on the day that the 
Court re-opens; so that there is nothing in the section which 
alters the length of.the prescribed period; whereasin S. 14, and 
other sections of a similar nature in the Act, the direction 
begins with the words: “In computing the period of limitation 
prescribed for any application”, certain periods shall be 
excluded. It therefore seems to their Lordships that, where 
there is ground for excluding certain periods under S. 14, in 
order to ascertain what is the date of the expiration of the 
prescribed period, the days excluded from operating by way of 
limitation have to be added to what is primarily the prescribed 
period; that is to say, if the prescribed period is three years, 
and twenty days ought to be excluded in order to determine 
when the prescribed period expires, twenty days have to be 
added to the three years, and the date of the expiration of the 
prescribed period is thus ascertained. 


That being so, the appellants appear to be in this difficulty, 
They have been allowed, and (as their Lordships think), 
properly allowed, the period from the 20th June, 1923; to the 
6th August, 1923. At page 33 of the record, this passage in 
the judgment of the High Court appears: ‘ Even, therefore, 
if the three years and forty-eight days are comnted from that 
date, the time expired some time about the 25th July, 1923. 
That did not fall within the long vacation, It therefore follows 
that the plaintiffs are not entitled to the benefit of S. 4.” 


That view of the way to caltulaie the prescribed period 
seems to their Lordships to be correct; buf eyen if it were not 
correct and it were necessary to turn to S.:4, the language of 
S. 4 is such that it seems to their Lord$hips to be impossible 
to apply it to a case like the present. What it provides is that, 
where the period of limitation prescribed éxpires on a day 
when the Court is closed, the application may be made on the 
day when the Court re-opens. In their Lordships’ view that 
means the proper Court in which the application ought to have 
been made and, on that view of it, is impossible to say that 
this application was made to the proper Court on the day on 
which that Coutrt-re-opened. Therefore, on either view of-the 
case, the appellants. necessarily fail in regard to that period. 
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‘That would be enough to dispose of the appeal but for the 
fact that two further points have been put before their Lord- 
ships: First that the application was in fact made to the proper 
Court on the 20th June; and that the Additional Subordinate 
Judge was the proper Judge. The point does. not appear 
to have been raised in the Courts in India. It was assumed, 
as a fact, that the Additional Subordinate Judge had no 
jurisdiction. There is no material before their Lordships 
upon which theyecould entertain the suggestion that they 
should interfere with that finding and, in their view, that is a 
point which cannot be made here. 


Secondly, “it, was feed that there was some sort of 
judicial discretion which would enable the Court to relieve the 
appellants from the operation of the Limitation Act in a case 
of hardship and that this was a case of hardship, and in 
particular because it was alleged that the decree-holder was in 
regard to the proceedings which he took by way of execution 
in some way misled by some mistake in the form of the 
preliminary decree. It is enough to say that there is no 
authority to support the proposition contended for. In their 
Lordships’ opinion it is impossible to hold that, in a matter 
which is governed by Act, an Act which in some limited respects 
gives the Court a statutory discretion, there can be implied in 
the Court, outside the limits of the Act, a general discretion to 
dispense with its provisions. It is to be noted that this view is 
supported by the fact that S. 3 of the Act is peremptory and 
that the duty of the Court is to notice the Act and give effect 
to it, even though it is not referred to in the pleadings. 


` Their Lordships only desire to add one other word, and it 
ig this, that the <lecision which has been referred to in the 
case of Basvarapha v. Krishnadas! cannot, in their view, be 
supported, having regard to the provisions of Ss. 3, 4 and 14 
of the Limitation Aft. i 


As counsel for the appellants referred to S. 50f the Act 
and suggested that there was some discretion under that sectiof 
which could be exercised by the Court in this case, it is right | 
to say that in their Lordships’ view that section has no mappia: 


tion at all to the circumstances of this case. 





1 (1920) I. L. R. 45 Bom. 443: 7 


Levit] THA. MADRAS LAW. JOURNAL REPORTS 673 


In the result therefore, their Lordships are of opinion 
that the appeal should be dismissed, and they will humbly 
advise His Majesty accordingly. 

The 'costs of the appeal must be paid by the appellants. 

Solicitors for appellants: Francis & Harker. 

Solicitors for respondents: H. L. L. Polak & Co. 

K.J. R. l Appeal dismissed. 





PRIVY COUNCIL. 


{On appeal from the Court of the Judicial Commissioner 
of the Central Provinces. ] 


Present :—Lorp Tomiin, Lorp THANKERTON,- LORD 
RUSSELL oF KILLOWEN, SIR LANCELOT SANDERSON AND SIR 
SHADI Lat. 


Atmaram Abhimanji ©.. Appellant® 


v. 
Bajirao Janrao and others .. Respondents. 
Hindu Law—Mitakshara School—Samanodaka relationship not exten- 
ding beyond the 14th degree. i 


According to the Mitakshara School of the Hindu Law, samanodakas 
include only those agnates whose relationship to the deceased extends from 
the 8th to the 14th degree from the common ancestor, and in the absence of 
any such agnate the estate devolves upon his bandhus, $ 

Bai Devkore v. Amritram Jamiatram, (1885) I.L.R. 10 Bom, 372, distin- 
guished; Ram Baran Rai v. Kamla Prasad, (1910) 32 All, 594, dissented from 
Mewa Singh v. Basant Singh, A.LR. 1918 P.C. 49=48 I.C, 540, (P.C.), refer- 
red to. 

Rama Row v. Kuttiya Gounda, (1916) L.L.R. 40 Mad 65; 30 M.L.J. 514, 
approved, 

Under the Hindy system of law, clear ptoof of ùsage will outweigh the 
written text of the law. X 


In determining a point of Hindu Law, i in the event ofa conflict between 
the ancient text writers and the commentators, the opinion of ane latter 
prevails in the provinces where their authority is recognized, 

Appeal No. 19 of 1932 from a decre¢, dated the 15th 
April, 1930 of the Court of the Judicial Commissioner, Central 
Provinces, reversing a decree, dated the Nth April, 1929, of 
the Additional District Judge, Amraoti. 


. The question of law for determination on the appeal was, 
whether under the Mitakshara Law, the relationship of samano- 
dakas extends beyond the 14th degree, 


J, M. Parikh for appellant:—Samanodakas do not include 
agnates beyond the 14th degree, Rama Row v. Kuttiya Goundant 


i eee ee eee 
* P. C. Appeal No. 19 of 1932. Ist March, 1935, 
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Naraini Kuar v. Chandi Din! Pandu v. Abdul Kadar? Bhagwan 
Dei, Musammat v. Radha, Musanmat? Mathura Prashad v. Kalka 
Parshad4 (S.C. on appeal to, the Kalka Parshad v. Mathura 
Parshad6 where, however, the question was not raised). 

The following cases in which the contrary view was taken 
were, it is submitted, wrongly decided, Bai Devkore v. Amritram 
Jamiatram6 Ram Baran Raiv, Kamla Prasad? Hira Singh v. Vir 
Singh.8 The Bombay case may be distinguished on the ground that 
it was from Gujrat, where the authority of the Mayuka is para- 
mount. Reference was also made to the observations of Marten, 
C.J. tn Huchangouda v, Kallawad. : 


J. M. Pagikh for appellant. 
The respondents were not represented at the hearing 


Ist March, 1935. Their Lordships’ judgment was deli- 
vered by x 


Sır SHADI LAL.—The question of law, which arises in this 
appeal, is.one of considerable importance and relates to the 
exact scope of the expression samanodaka a as used in the Hindu 
law of inheritance. 


The facts bearing upon the question do not admit of any 
dispute. The property, which is in dispute between the parties, 
belonged to one Manikrao who died in October, 1916. The 
plaintiffs are descended in the male line from one Tulsingh, 
who was an ancestor of Manikrao in the 22nd degree. They. 
claimed the estate on the ground that they were entitled to 
succeed to it ag the agnates of the deceased in preference to 
the defendant Atmafam who was his father’s sister’s son. The 
Trial Judge negatived their claim, but on appeal his judgment 
was reversed by the Coutt of the Judicial Commissioner, 
Central Provinces dhd Berar, who have held that the plaintiffs 
come within the purview of the term samanodaka and have 


nt 





of r 
Nore.—With reférence to the words, “with the seventh person” occurring 
at two places in the Board’s present judgment at p. 2, their lordships’ transla- 
tion follows that of-Colébrooke, (Stokes’ Hindu Law Books, p. 448), but in 
Sarkar’s. Hindu Law the-corresponding Sanskrit text’ iş translated thus: “if 
the seventh degree’; (see Sarkar’s.Hindu Law, 5th ed, pp.64, 65),—K.J.R. 


(1886) LL.R, 9-All. 467. . 2. (1922) 65 1.C, 693 at 696 (Nas). 
2 3. (1933) 8 Luck, 646. 4. (1906) .9 Oudh Cases 239, 
‘5. (1908) L.R, 35 LA, 166: LL.R. 30 Ail. „510: 18 M.L;J. 424 (P.C.). 
6. (1885) I.L.R. 10 Bom. 372. 7. (1910) LLR. 32 All, 594, 


8. 47 Punjab Record (1918), i 9. (1927) L.R. 52 Bom, 132 at 141, 


Y 
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priority over the defendant who, being only a bandhu, cannot 
succeéd in the presence of an agnate, however remotely the 
latter may be related to the deceased. 


The heirs of a Hindu governed by the Mitakshara School 
are (1) sapindas, (2) failing them, samanodakas, and (3) on 
the failure of both the above-mentioned classes, bandhus. 

The word sapinda includes blood relations to the 7th 
degree reckoned from, and including, the propositus; and it is 
obvious that the plaintiffs, who were relate to the deceased 
Manikrao in the 22nd degree, are not his sapindas. They, 
however, claim to be samanodakas, and that class certainly 
includes all the agnates from the 8th to the 14th” degree. But 
it is a debatable question whether agnates beyond the 14th 
degree come within the ambit of samanodakas for the purpose 
of succession. It is to be regretted that the plaintiffs, who are 
respondents in the appeal, have not appeared to sustain their 
claim, but their, Lordships have had the advantage of hearing 
the point fully and fairly argued by Mr. Parikh, and have 
themselves considered all that could reasonably be urged in 
support of the view taken by the Appellate Court in India. 

Now, the word samanodakas, literally translated, means 
persons connected by equal libations of water; but Vijnanes- 
wara, the author of the Mitakshara, abandoned the ancient 
doctrine basing the right of inheritance upon the right to offer 
funeral oblations and founded it upon propifquity. After 
detailing the heirs coming within the class of sapindas he states, 
in chapter 2, S, 5, verse 6, the law ie to samanodakas in 
these terms :— 3% 

“If there be none such, the successione devolves on samanodakas, and 
they must be understood to reach to seven degrees beyond sapindas, or else as 
far as the limits of knowledge as to birth and name extend, Accordingly, 
Vrihad Manu says :— The relation of the sapindas ceases with the sevent 
person, and that of samanodakas extends to the efofrteenth degree; or as 


some affirm, it reaches as far as the memory of birth and name extends. 
This is signified by gotra’ ” &. 


The conflict ‘of opinion alluded to in the above ee is 


not mentioned eitherin the Manu Smriti or inthe Yajnavalkya’ 


Smriti. In Chapter 5, verse 60 Manu-declares that sapinda 
relationship ceases with the 7th person and samanodaka rela- 
tionship ends only when the origin and name are no longer 
known. . That chapter, however, deals with social matters such 
as impurity,on account of birth and death; and it is not clear 
whether the description of samanodaka adopted for prescribing 
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rules in the domain of social observances was intended to define 
the word in its application to the law governing succession as 
stated in Chapter 9, verse 187. 


The word samanodaka is not mentioned in the -Smriti of 
Yajnavalkya, who confers the right of inheritance upon gotraja 
(a person born in the same gotra, or a gentile), sloka 135, but 
gotraja was ‘apparently intended to be used in the same sense 
as samanodaka in Manu Smriti. , 


e 

It was, however,.recognised in course of time that the rule. 
enunciated in the ancient texts, giving the right of inheritance 
to all agnates, however remote, and placing the cognates after 
them, was not ineconformity with the feelings of the people; 
and Vijnaneswara, when writing his commentary Mitakshara 
on the. Smriti of Yajnavalkya, probably found that a usage had 
grown up restricting the samanodaka relationship to the 14th 
degree. .He accordingly refrained from endorsing the all- 
embracing rule of Yajnavalkya, and while mentioning it in the 
verse dealing with the subject, he gave prominence to the 
restricted scope of the word, and supported it by citing Vrihad 
Manu. It must be remembered that the commentators while 
professing to interpret the law as laid down in the Smritis, in- 
troduced changes in order to bring it into harmony with the 
usage followed by the people governed by the law; and that it 
is the opinion of the commentators which prevails in the pro- 
vinces where their authority is recognised. As observed by this 
Board in The Collector of Madura v. Moottoo Ramalinga 
Sathupathy1 the duty of a “judge sis not so much to inquire 
whether a disputed doctrine is fairly deducible from the earliest 
authorities, as to ascertain whether it has been received by the 
particular school which governs the district with which he has 
to deal, and has thére been sanctioned by usage. For under 
the Hindu system of faw, clear proof of usage will outweigh 
the written text of tħe law.” Indeed, the Mitakshara ‘subor- 
dinates in more than one place the language of texts to custom 
and ‘approved usage,” Bhyah Ram Singh v. Bhyah Ugur Singh.% 
It is, therefore, clear that in the event of a ‘conflict between 
the ancient text writers and the commentators, the opinion of 
the latter must be accepted. 





"1. (1868) 12 Moo. LA. 397 at 436. 
<2. (1870) 13 Moo. L.A, 373 at 390. 


s 
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Now, the words “as some affirm” used by Vrihad Manu 
in the extract quoted in the Mitakshara do-not show that he 
himself was in favour of extending the meaning of samano- 
dakas to include agnates beyond the 14th degree. He merely 
cited the opinion which was expressed by other writers. His 
own view is, however, contained in the first part of the extract 
which confines the samanodaka relationship to agnates from 
the 8th to the 14th degree; and the author of the Mitakshara 
seems to have adopted the same view. These ‘is certainly no 
indication that he gave his sanction to the rival view. . 

The rule confining the’ word to agnates up to the 14th 
degree has the merit of avoiding uncertainty and is also in 
perfect harmony with the sentiments of fhe people. The 
opposite view would lead to the incongruous result that an 
agnate related in the 100th degree or even remoter degree 
would be preferred to a cognate who may be nearly related to 
the deceased by the tie of blood, such as the son of his sister 
or of his father’s sister. 

The judgments of the High Courts in Tadi reveal a diver- 
gence of judicial opinion. The High Court of Bombay in Bai 
Devkore v. Amritram Jamiatrami interpreted the word sama- 
nodaka to include all agnates without any limit of degree. This 
rule was sanctioned by Nilkantha, the author of Vyavahara 
Mayukha, whose authority is recognised in Gujrat. It appears 
that the case came from Gujrat, and that the learned judges 
were influenced by the opinion of Nilkantha.. The judgment 
in that case was followed by the AMahabad High Court in the 
case of Ram Baran Rai v. Kamla Prasad? which was governed 
by the Mitakshara school. That eview has, ‘however, been 
dissented from by the Madras High Court, who in their judg- 
ment in Rama Row v. Kuttiya Goundans , have pronounced 
against the extension of the samanodake relationship beyond 
the 14th degree. ` 

<. Their Lordships have Snsideted also several cases which 
contain dicta on the subject, but those dicta were not necessary 
for determining the dispute between the parties. In the judg- 
ment of this Boatd in Mewa Singh v. Basant Singh there are 
observations to'the effect that those who claim to be the 





1, (1885) LL.R. 10 Bom. 372, 
2. (1910) I.L. R. 32 All, 594. * 
~ o B 1916) TER 40 Mad, 654: 36 M.L.J. 514. 
l 4, AIR. 1918(P.C.) at 49: 21 Bom. L, R. 232 (P.C.). 
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reversionary heirs must bring themselves within the necessary 
number of degrees, namely, fourteen. The suit was, however, 
dismissed on the ground that the plaintiffs had failed to prove 
that they were related to the person whose estate was claimed 
by them. 

Upon an examination of the available texts of the Hindu 
law, and the judicial decisions on the subject, their Lordships 
have reached the conclusion that according to the Mitakshara 
School of the Hinelu law, which governs this case, semanodakas 
include only those agnates whose relationship to the deceased 
extends from the 8th to the 14th degree from the common 
ancestor, and fh the absence of any such agnate the estate 
devolves upon hif bandhus. 

The result is that the appeal should be allowed, the order 
of remand made by the Court of the Judicial Commissioner set 
aside, and the judgment and the decree of the Court of first 
instance restored. Their Lordships will humbly advise His 
Majesty accordingly. The respondents must pay. the costs in- 
curred by the appellant here as well as in the Court of Appeal 
in India. 

Solicitor for appellant: T. L. Wilson & Co. 

K. J. R. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTICE VENKATASUBBA RAO. 





Puzhakkattoorakayil Karuvayoor Raman 
Moosad’s son Karmavan “and Manager 
. Stanam Narayanan Moosad ...Petitioner* (first Respon- 
7 dent) 
Y. e 
Pitzhakkattoorakayil Karuvayur Raman 
.Moosad’s. son "Raman Moosad and 
others o .. Respondents (Petitioner and 
- : - Respondents Nos. 2 tv 
I) 4 
Madras Nambudri Act (XXI of 1933), S. 26—Right, ta demand partition 
—Effect—Suit by member for removal of Karnavan—Maintainability—Rules 
of Mitakshara law—A pplicability—Civil Procedure Code {V of 1908), O. 33 


4’ 
R. 5. . - M 4 
Wherea Nambudri Brahmin applied to the Court for leave to file a suit 
in forma pauperis, the object. of the suit being the removal of the Karnavan 





* C. R. P; No. 1789 of 1933, $ ike 16th January, 1935, 


s 
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of his illom and leave having been granted by the lower Court objection-was 
iaken in revision on the ground that the right to demand partition under the 
Nambudri Act was inconsistent with the prayer for removal of the Karnavan 
and it was therefore contended that the plaint should have been rejected as 
disclosing“ no cause of action, : 

Held, that in the absence of an express provision abrogating the “ rule of 
law, custom or usage” which enabled a Nambudri Brahmin to sue for the 
removal of the karnavan the right was not lost but continued to exist even 
after the Act, and that leave to sue was rightly granted, 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise 
the order of the Court of the Subordinate. Judge of Ottapalam, 
dated the 28th day of August, 1933 and made i in O. P. No..12 

. of 1931. 

S. Venkatachala Sastri for petitioner. 

B. Sitarama Rao (amicus curiae) for respondent. 

The Court delivered the following 

JupcmMentT.—The respondent, a Nambudri Brahmin, 
applied to the lower Court for leave to file the suit in question 
in forma pauperis, the object of the suit being the removal of 
the karnavan of his illom. The leave having been granted, 
the lower Court’s order is attacked by the first defendant, the 
karnavan. The plaintiff (the respondent) is not represented 
in this Court, but at my request Mr. B. Sitarama Rao - has 
argued the case as amicus curiae and I am indebted to him for 
his lucid and careful argument. 

The karnavan objects that the plaint eee not disclose a 
cause of action and that therefore under O.* 33, R. 5 of the 
Civil Procedure Code the lower Court? ought not to have 
permitted the plaintiff to sue as a pauper. Higlearned Counsel’s 
contention is that the right to demand partition, which a 
Nambudri Brahmin possesses in virtue ĝf the recent Madras 
Nambudri Act (Act No. XXI of 1933), is inconsistent with 
the continued existence of a right to Bring a suit for the 


removal of a karnavan. He rests his aggument on-the well: 


cow maxim, “The reason of the law ceasing, the law also 
ceases”. True, the right to demand the removal of a karnavan. 
was donsequicnt upon, and resulted from, the incident of 
impartibility, which attached to the property of a Nambudri 
illom. Says Mr. Justice Sundara Aiyar in his Treatise on the 
Malabar and Aliyasantana Law, page 104: 


«At the same time it ought not to be forgotten that the junior members 
not being entttled to partition or even to call upon the karnavan to account, it 
is but right they should be entitled at least to see that the tarwad affairs are 
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managed by a proper person. Courts should not hesitate to exercise their 
jurisdiction, when itis clear thatthe interests of the tarwad require the 
removal of the karnavan.” 


But the question depends not upon any abstract principles 
but on the definite provisions of the Nambudri Act, which 
make it clear beyond doubt that except where the law has 
been expressly altered, the previous law applies. First, the 
preamble shows that only “in certain respects ” the law has 
been amended, and it makes mention of the five topics with 
which. the Act dtals, namely: (1) family management, (2) 
marriage, (3) guardianship, (4) intestate succession and (5) 
partition ; it is in regard to-each of these. matters that the 
preamble says that the law has been defined and amended “ in 
certain respects ” only. 

Secondly, S. 26, provides :— 


“Nothing contained in this Act shall be deemed to affect any law, custom 
or usage applicable to Nambudri Brahmins except to the extent expressly 
laid down in this Act.” 


Under the law previous to the enactment, the right to 
demand partition was non-existent, but there existed a right to 
sue for the removal of a karnavan, there thus being a deviation 
in both these respects from the Mitakshara law. The argument 
that because the new Act restores one incident of the Mitak- 
shara law, therefore it should follow that law should be 
applied in its entirety, ignores the express provisions of the 
Statute and must be rejected. A perusal of the Act will show 
that the Legislature, far from applying bodily the Mitakshara 
law to the Nambudris, has preserved the many peculiar 
incidents of the Nafabudri system in the case of each of the 


topics referred te above.and dealt with by the Act. The very, 


conception of an illom as cénsisting of both males and females, 
each of whom ig ehtitled to a share in the family property, is 
repugnant to the notion of a joint family under the Mitakshara 
system. Each chapttr abounds in instances where the law 
under the Act is a deviation from the ordinary Mitakshara law 
and it is unnecessary to refer to them in any detail. I must 
therefore hold that in the absence of an express provisiog 
abrogating the rule of “law, custom or usage” (by whatever 
name it may be called) which enabled N ambudri Brahmins to 
‘sue for the removal of a karnavan, that right exists in spite 


"of the Act and that-the lower Court’s order is right. 


In the result, the Civil Revision Petition i is ‘dismissed. 
B. V. V. ‘Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Present — MR, Justice PANDRANG Row. 
The Official Receiver, Kistna at 


Masulipatam .. Appellant® in the appeals and 
petitioner in the petitions. 
2. (Petitioner) 
Gogineni Kodandaramayya and 
another .. Respondents (Respondents). 


Provincial Insolvency Act (V of 1920), Ss. 51 andS2—Scope—Executing 
Court—Powers—V esting property in Official Receiver—Questions of ditle as 
between judgment-debtor and other co-judgment-debtor or stranger—Decree 
against Hindu father and his son—Respective lability— Investigation— 
Pernvissibility. 


In an application under S. 52 of the Provincial Insolvency Act, where 
the conditions prescribed therein have been fulfilled, the executing Court has 
no other duty to perform than to direct the delivery of the property in ques- 
tion to the Official Receiver and itis not competent for the Court to investi- 
gate or decide questions of title in dispute between the insolvent judgment- 
debtor and any other co-judgment-debtor or stranger. ‘ 

Two different decree-holders attached certain properties in execution of 
decrees obtained against a Hindu father and his son. Before the properties 
were actually brought to sale the father filed an insolvency petition and in 
that petition the Official Receiver was appointed receiver of his properties. 


Thereupon the Official Receiver presented two applications under S, 52 of the 


Provincial Insolvency Act praying that the sale of the properties may be 
stopped. The District Munsif after enquiry held that the properties brought 
to sale were the self-acquisitions of the father and accordingly stopped the 


sales and directed the delivery of the entire properties to the Official 


Receiver. The Subordinate Judge, however, held in appegl that it was not 
competent for the executing Court to investigate and decide the questions of 
title arising between the. insolvent and others and he directed the Official 
Receiver to take possession only of the jnterest,of the insolvent in the 
properties and allowed the decree-holders to proceed with the execution of 
their decrees so far as the son’s interest in, the att&ched properties was 
concerned, e 

Held, affirming the decision of the lower Court, ghat the executing Court 
was not competent in dealing with the application under S. 52 to investiggte 
questions of title as between the insolvent and his sort, e 


Appeal against, and petition under $. "115 of Act V of 
1908 and S. 107 of the Government of Imdia Act praying the 
High Court to revise, the order of the Court of the Subordi- 
fate Judge of Bezwada in A. S. No. 150 of 1932, dated 12th 
April, 1933 (E: A. No. 995 of 1932 in O. S. No. 330 0f 1931, 
Court of the District Munsiff of Bezwada). 

Ch. Raghava Rao and S. Rajaraman for appellant. 


V. Subramanyam and V. Satyanarayana for respondents. 





* A, A. Æ, Orders Nos. 176 and 177 of, 1933. 7th February, 1935, 
C. R. Ps. Nos. 1630 and 1631 of 1933, - ; 
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The Court delivered the following 


JUDGMENT.— These arise out of the order in appeal of the 
Additional Subordinate Judge of Bezwada, dated 12th April, 
1933. There were two appeals to the Subordinate Judge from 
one and the same order passed by the District Munsiff of 
Bezwada in two applications made to him under S. 52 of the 
Provincial Insolvency Act. Two different decree-holders had 
attached certain properties in execution of decrees obtained by 
them against two fersons, father and son. Before the proper- 
ties wêre actually brought to sale, the father filed an insolvency 
petition, and in that petition the Official Receiver, Kistna was 
appointed receiver of his properties. Thereupon the Official 
Receiver presented two applications under S. 52 of the Pro- 
vincial Insolvency Act praying that the sale of the properties 
may be stopped. The District Munsiff after enquiry held that 
the properties brought to sale were the self-acquisitions of the 
father Bapayya and accordingly stopped the sales and directed 
the delivery of the entire properties to the Official Receiver. 
From this order the decree-holders appealed to the Subordinate 
Judge, and the Subordinate Judge held that it was not 
competent to the executing Court to whom an application is 
made under S. 52 of the Provincial Insolvency Act to investi- 
gate and decide the questions of title arising between the 
insolvent and others, and accordingly he modified the order of 
the District Munsiff to the extent of allowing the Official 
Receiver to take.possession only of the interest of the insol- 
vent, whatever it might be, sin the properties, and allowing the 
decree-holders to proceed, with the execution of their decrees 
so far as the second judgment-debtor’ s ie., the son’s interest 
in the attached propesties, whatever it might be, was concerned. 
Preliminary objection was raised before the Subordinate Judge 
to his competency fo hear the appeals on the ground that the 
appeals must be see ie to have been presented under S. 75 of 
the Provincial.Insolvency Act, and that the Appellate Court 
under that section was the District Judge and not the Subor- 
dinate Judge. This objection was overruled by the Subordinate’ 
Judge, and it has not been pressed before me. It is therefore 
unnecessary for me to consider whether there is any substance 
in this objection. 


The only point therefore that remains to be decided is 


. whether the executing Court is competent to investigate 
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questions of title as between the insolvent and his son, the 
other judgment-debtor, in an application under S. 52 of the 
Provincial Insolvency Act. It has been stated on both sides 
that this point is not covered by any authority. S. 52 under 
which the applications were made belongs to a portion of the 
Act which is headed “Effect of insolvency on antecedent 
transactions”, the first section dealing with this part of the 
law being S. 51 which restricts the rights of creditors under 
execution. The second is S. 52 followed py Ss. 53 and 54 
which relate to avoidance of transfers as against the creditors. 
The general policy of the Insolvency Act is that when a person 
is adjudicated an Insolvent his estate should be collected 
together by the receiver appointed for the puspose, and various 
provisions have been enacted in order to enable the Official 
Receiver to perform this duty of getting the estate together 
into his hands by comparatively easy methods, and one of such 
methods is the method provided for in S. 52 of the Act which 
applies to property which has been proceeded against in execu- 
tion and is liable to sale in execution. In such a case the Court 
which is executing the decree is bound on application, to direct 
the property which has been proceeded against in execution to 
be delivered to the Official Receiver. It would therefore 
appear that once it is established that there is some property 
against which execution has issued and which is saleable in 
execution, and it is found that, the property so proceeded 
against isthe property of a person who has been adjudicated 
insolvent the Court has nothing more to do than to deliver 
such property to the receiver. The section does not contem- 
plate any enquiry at all as regards the extent of the rights of 
the insolvent in the property proceeded against in execution. 
Whatever has been proceeded against as the property of the 
person who was subsequently adjudicated; ineolvent has to be 
delivered to the receiver. The learned Subordinate Judge has 
given various reasons why in his opinién it would be more 
convenient that disputes of title as between the insolvent and 
dhis co-judgment-debtor should be decided by the Insolvency 
Court and not by the executing Court. Apart from these 
considerations, which I am bound to say are entitled to consider- 
able weight, I'am of opinion that the policy of S. 51 is really 


to put an end as it were to the powers of the executing Court 


to proceed against or do anything in respect of property against | 
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which it has issued execution as soon as it is found that the 
judgment-debtor as whose property it was proceeded against 
has been adjudicated an insolvent and an application is made 
by the receiver under S. 52 of the Act. The subsequent fate 
of that property is left to the Insolvency Court to decide if it 
thinks fit, or to a separate suit. It is obvious that the executing 
Court as well as the Insolvency Court cannot very well deal 
simultaneously with the same dispute. I am of opinion there- 
fore that the view taken by the learned Subordinate Judge is 
right,, and that in an application under S. 52 of the Provincial 
Insolvency Act where the conditions prescribed therein have 
been fulfilled the executing Court has no other duty to perform 
than to direct the delivery of the property in question to the 
receiver, and is no longer competent to investigate or decide 
questions of title in dispute between the insolvent judgment- 
debtor and any other co-judgment-debtor or stranger. The 
appeals therefore fail and are dismissed with costs. No separate 
orders are necessary in the Civil Revision Petition which are 
dismissed. 


B. V. V. —— Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice RAMEsAM AND MR. JUSTICE 
JACKSON. 


Syed Mahomed Ghouse .. Appellant* (sixth Defendant) 
v. 
Sayabiran Sahib (deceasgd) 
and others .. Respondents (Plaintiffs and 
Hi : `  . Defendants). 


Mahomedan Law—Religious office—Mutawalliship of durga—Appoint- 
mejit by Court—Pritciples governing—Intentions of founder—Wakfnama 
prescribing line ofe deyolution—Use of words “ Naslan bad naslan” and 
“Batnam bad batnam”—°Effect—Descendants of females if excluided— 
Appointment of female to office of Mutewalli. 

The Court when called upon to appoint a Mutawalli for a Mahomedan 
durga might take into account the wishes of the founder, but subject to that 
no party has any absolute right to be appointed to the office and the Courts 
has to make the appointment in the best interests of the institution. Where 
a wakfnama in prescribing the line of devolution for the office of mutawalli 
contained the words “ Naslan bad naslan” and “ Batnaim bad batnam ”, 

Held, that the words used meant “ generation after generation ” and did 
not exclude the descendants through females from succeeding to the office. 


—_----____.._ 0 aan Tamam aa e aaa aaa 


* Appeals Nos, 186 of 1923 and 76, 77 and 106 of 1926. 7th May, 1934, 
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Shahar Banoo v. Aga Mahomed Jaffer Bindaneem, (1906) L. R. 341. A. 
467I. L, R. 34 Cal. 118: 17 M. L. J. 52 (P. C); Atimannessa Bibi v. Abdul 
Sobhan, (1915) I. L. R.43 Cal. 467; Phatma Bi v. Haji Musa Sahib, (1913) 
I. L. R.38 Mad. 491: 26 M. L. J. 115; Abdul Ganne Kasam v. Hussen Miya 
Rahimtula, (1873) 10 B.H C.R.7; Shah Ahmid Hossain v. Shah Mohiooddeen 
Ahmud, (1870) 16 W.R. 193; Shekh Karimodin v. Nawab Mir Sayed Alam 
Khan, (1885) I. L. R. 10 Bom. 119 and Ali Muqtada Khan v, Abdul Hamid 
Khan, (1919) I. L. R, 41 All. 412, referred to. 


Held further, that females were not necessarily excluded from appoint- 
ment to such an office, but ordinarily whena competent male was available it 
was not desirable to appoint a female as mutawalli. 


Appeals against the decree of the Court of the Subordinate 
Judge of Mayavaram in Original Suit No. 10 of 1909 (0. S. 
No. 15 of 1908, District Court, South Arcot, dated 27th March, 
1923). . 


T. R. Venkatarama Sastri and B. V. Viswanatha Aiyar 
for appellant in A. S. No. 186 of 1923. 


T. Rangachari and K. S. Sankara Aiyar for appellant in 
A. S. No. 106 of 1926. 


L. A. Govindaraghava Aiyar for appellant in A. S. No. 77 
of 1926. 


A. Viswanatha Aiyar and A. Ramaswami Atyar for 
appellant in A. S. No. 76 of 1926. 

B. Sitarama Rao, K. V. Krishnaswami diyar and 
N. Swaminathan for second respondent. 


S. Varadachariar, K. Narasimha Aiyangar and Mahomed 
Kabir Khan for tenth respondent. 


B. Pocker for eighth and ninth respendents. 


The Court delivered the following . 

Jupement.—These four appeals all arise out of the same 
suit. It related to the right of trusteesltip.of the durgas of 
Killai and Nawabpet in Chidambaram taluk sand was originally 
filed by the sixteenth defendant (who i$ now dead) claiming 
to have been nominated by the last holder Mohideen Shah who 
died in 1905. That case was found against by the Subordinate 
Judge who therefore dismissed the suit. There was an appeal 
to the High Court A. S. No. 168 of 1910. That appeal was 
disposed Si by Sankaran Nair and Spencer, JJ., in 1914. They 
agreed with the finding of the lower Court that the plaintiff 
was not nominated by the last holder but held that the suit 
need not be dismissed, eand that fresh appointment can be 
made by the Civil Court and they reversed the decree and sent 
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A hia i the case back with a direction that all other interested parties 
Ghouse’ Should be made parties to the suit. After the case went back, 


Sayabiran the original plaintiff compromised the matter and did not 
Sahib, prosecute the suit any further. Four other persons then became 
plaintiffs; Of these the first plaintiff was ultimately appointed 

e as Manager of the Killai durga and the second plaintiff was 


appointed for the durga of Nawabpet by the Subordinate 
Judge. Against his decree, the above mentioned appeals have 
been preferred. During the pendency of these appeals the 
first plaintiff died. So that so far as the durga of Killai is 
concerned, the question now before this Court is not whether 
the order of tlfe lower Court should be confirmed or should be 

. ` varied but whether fresh appointment should be made by this 
Court. This Court therefore is now in the position of an 
original Court trying the suit for the first time. 


The various claimants who are now putting forward their 
various claims before us are: (1) the second plaintiff who in 
addition to his being manager of the durga of Nawabpet also 
claims to be appointed to the durga of Killai. He also says, 
that, if it is considered undesirable that the same man should 
be manager of two durgas, he would prefer to be appointed as 
manager of Killai durga whichis bigger than the other durga 
at Nawabpet, and he is now willing to give up the benefit of 
the order of the lower Court. 


(2) fourth plaintiff who is the sister’s son of the last 
holder Moideett Shah. His mother is the fourth defendant in 
the case. 


(3) twelfth “defendant. He is the son of another sister, 
fifth defendant (deceased), of the last holder, a younger 
bgother of the fitst plaintiff who died during the pendency of 


the appeals. . 


(4) sixth defendant who belongs to a branch collateral 
to the last holder and is a brother of the sixteenth defendant 
who originally filed the suit. 


These four are all the males now putting. forward claims 

for the offices. The original third plaintiff who appeared by 

Vakil in this Court does not appear before us either by 

an Advocate or in person and does not urgehis claim. Then 

there are certain females also asserting their claims. These 

A _ are (1) the fourth defendant. As already mentioned she is the 


. 
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sister of the last holder and mother of the fourth plaintiff, 
(2) eighth and ninth defendants. These are sisters of the 
twelfth defendant. They are put together merely because 
they appear by the same advocate and put forward the same 
arguments. They even claim the office jointly, (3) second 
defendant. She is the widow of the last holder but through 
her father she belongs to the same branch as that of the sixth 
defendant being his sister. 


In considering the claims of these vafious claimants it 
is said in some of the decisions and text books that the 
wishes of the founders may be considered by the Court. 
But subject to this no party has any absolute right to be 
appointed to the office. The Court has got to make the appoint- 
ment in the best interests of the institution. This is practically 
conceded by all the parties vide Shahar Banoo v. Aga Mahomed 
Jaffer Bindaneem1 Atimannessa Bibi v. Abdul Sobhan? and 
Phatma Bi v. Haji Musa Sahib3. Now the Killai durga came 
into existence as the tomb of the ancestor Rahimtullah who 
was a saintly person and was apparently managing a mosque. 
His son Edulla got gifts of lands in addition to the gifts given 
to his father. But it is not very clear that during his lifetime 
these lands were dedicated to any of the institutions in parti- 
cular. All that we can say is that at that time the then rulers: 
made the grants to the father and son on the ground that they 
were holy persons and they were likely to spend” them for the 
benefit of certain institutions in their hands. «The judgment 
relied upon by Mr. Sitarama Rao which is Ex. XXIII does not 


carry us beyond this. Edulla’s son Ghulam Moideen was the: 


first person who attempted to make permanent arrangements 
for the conduct of these institutions and also incidentally for 
the maintenance of his descendants. He first executed a will 
Ex. D in 1826 and because his eldest son predeceased him, he 
afterwards altered the arrangement and, executed another 
document Ex. M in 1839. These documents are practically the 
same. They show a desire that the three durgas then in the 


family should be managed by the descendants of his three sons. 


The eldest son’s branch was to take Killai, the 2nd son’s branch 


was to take Nawabpet and the 3rd son’s branch was to take the 





1, (1906) LL.R, 34 LA; 46: 34 Cal. 118 (P.C,), 
4 .2, (1915) LL.R. 43 Cal, 467. 
3, (1913) LL.R. 38 Mad. 491: 26 M.L.J. 115, 
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other durga which is not now in dispute. The 2nd son’s 
branch now became extinct and by certain transfers through a 
foster son of the 2nd son, Nawabpet durga also came into the 
hands of the eldest son’s grandson namely Moideen who was 
the last holder. In Ex. D the words used were “Bainam bad 
batnam’’. In Ex. M these words and also the words “Naslan 
bad Naslan” were used. The primary meaning of the 
words ‘Bainam bad batnam’ seems to be generation after 
generation. See eWilson’s Glossary and Durga Prasad’s 
Arabic dictionary. It is contended by -Mr. Rangachari and 
also by the Advocate for the sixth defendant that these words 
exclude the cégnate descendants. It seems to be so in the 
case of private gfants. In the case of documents relating to 
private property, the words have now become words of limita- 
tion and as stich they indicate absolute estate and in the case 
of absolute estate agnate heirs being residuaries exclude 
cognates under the Mahomedan law. But where these words 
occur in documents laying down the line of devolution for a 
religious office, such as the managership of a wakf, the above 
said consequence does not necessarily follow. There the words 
generation after generation must be taken literally and we do 
not see any reason why at least in the case of descendants of a 
person claiming through females they should be excluded. It 
has been contended relying on Abdul Ganne Kasam v. Hussen 
Miya Rahimtulal and Shah Ahmud Hossain v. Shah Mohiood- 
deen Ahmud? that descendants through females should not be 
regarded as members,of the, family and must be regarded as 
strangers. The word ‘family’ itself is ambiguous. In this 
decision it is used in the Sense of agnate heirs. In a larger 
sense a man’s descendants through females are equally members 
o$ his family and ‘certainly under Muhammadan Law are heirs 
though they are remoje heirs and they can come in by the use 
of the appropriate words, for example, by the use of the 
word “Ahfad” as it*Shekh Karimodin v. Nawab Mir Sayad 
Alam Khan8. The passages relied on in the various text books 
no more than summarise the effect of these decisions and de 
not help us further. The word “Naslan” certainly includes all 
descendants vide Tyab jis Muhammadan Law, -S. 508; and 
“Naslan bad Naslan’’ indicates all descendants. That is how 





1, (1873) 10 B.H.C.R. 7. 2. (1870) 16 Weekly Reporter 193, 
3. (1885) I,L,R, 10 Bom, 119, 
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it was transalated in Ali Muqtada Khan v. Abdul Hamid 
Khan. On the whole therefore we come to the conclusion that 
the words ‘bainam bad batnam’ in Ex. D and the words ‘naslan 
bad naslan’ in Ex. M are not intended to exclude the descen- 
dants through females. Baillie’s Mahommedan Law, page 579 
does not indicate a contrary view. We have therefore to 
consider the relative merits of all the claimants. including the 
descendants through females. The appellant in Appeal No. 186 
argues before us that females should be entirely excluded on 
the ground that originally the-office was Safjada Nishin. But 
he also concedes that, at present it is practically the office of 
Muttavalli and no duties like those of the Sajjada Nishin are 
being performed by anybody. That being so, we do not think 
that females should be necessarily excluded. . At the same time 
we remember that ordinarily when a competent male is avai- 
lable it may not be desirable to appoint a female as manager 
especially in the case of Muhammadans on account of their 
habits of seclusion even though they can perform the duties of 
manager through a deputy. Not until therefore we find the 
four male claimants namely the second and fourth plaintiffs 
and the sixth and twelfth defendants to be incompetent for 
being appointed as managers should we begin to consider the 
claims of the female claimants. If they are incompetent 
certainly a female should-be appointed. At present it is not 
desirable to say anything-more before we know,of the quali- 
fications of all the male members. Something ‘hasbeen said in 
the Subordinate Judge’s judgment as to the .qualifications of 
the second plaintiff, fourth defendant and the sixth defendant, 
but nothing has been said about the qualificatjons of the twelfth 
defendant, becausé for a long time he was a minor and it is 
only just about the time of the argumenta@in the Court below 
he put forward his claim and even this he put. it forward only 
faintly because his elder brother, the fars? plaintiff, was then 
diving and he was not seriously putting forward any claim of 
his own against that of his elder brother Who was found com- 
petent by the Subordinate Judge. But now we have got to 
‘consider his qualifications also. We therefore call for a find- 
ing from the Subordinate Judge on the qualifications of the 
‘twelfth defendant intrinsically and also in comparison with the 
qualifications of the second plaintiff, fourth plaintiff and sixth 








> e L, (1919) LL.R, 41 All 412 at 413 and 4i5;: 
87 
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defendant; and thisis only so far as Killai Dharga is concerned. 
So far as the Nawabpet Dharga is concerned, the second 
plaintiff hasalready been appointed. The question now before 
us is not whether we can find some better person or not but 
whether the order of the lower Court should be disturbed. 
Nothing serious has been said against the competency of the 
second plaintiff to be the manager of Nawabpet. It may be 
that we may choose him hereafter for Killai and we may have 
to ask him to give up his managership for Nawabpet which he 
is willing to do. But except for that contingency there is no. 
reason to disturb it. The Lower Court appointed him on pro- 
bation for thtee years reserving the discretion to further 
examine his work. We do not fetter the discretion of the 
lower Court. All that we say at present is, we confirm the 
order of his appointment on probation for three years. 


As to the sixth defendant the Subordinate Judge in 
paragraph 24 of his judgment merely said that there are a 
number of objections and number of allegations against him: 
with respect to the discharge of his duties as Receiver. But 
the Subordinate Judge has said nothing more about these 
allegations. The learned Advocate for the sixth defendant 
claims that he showed a considerable balance about Rs. 25,000: 
in his management as Receiver and he also argues that his. 
mortgaging of the property of Vellaithorai Dharga was really 
for the purpose of freeing the Killai Dharga from a liability 
of Rs. 10,000 which was incurred by the first defendant. 
These matters also will be considered by the lower Court in 
comparing the qualMicatiohs of the various claimants. The 
remarks of the Sebordinate Judge in paragraph 24 were really 
not meant to be final especially as he thought the claim of the 
first plaintiff was te&lly superior to that of the sixth defendant, 
a‘circumstance which does not now exist. All the parties will 
be at liberty to additce fresh evidence. The finding will be 
submitted within ong week after the re-opening of the High 
Court after the summar vacation, and 10 days for objections. 


In compliance with the above order the Subordinate Judge _ 
of Mayavaram submitted the following: 


Finding.—I have been directed to submit a finding as 
regards the qualifications of the twelfth defendant, intrinsically 
and also in comparison with the qualifications. of the second 
plaintiff, fourth plaintiff and sixth defendant, for the mutta- 


hi 
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walliship of the Killai Darga. [The learned Subordinate Judge 
dealt with the relative merits of the claimants to the office of 
trusteeship and concluded :] 

Taking into consideration the other qualifications of the 
twelfth defendant, with the facts that he is a young man who 
has been certified to be trustworthy in Ex. XXXVI and that 
there is a possibility of his improving his conduct with age and 
experience as deposed to by P. W. 1. I am inclined to hold, 
and I find, that the twelfth defendant is thebest fitted, under 
the circumstances, to be the Muttawalli of the Killai Darga 
and its properties. 

These Appeals coming on final hearing after return of the 
findings on Tuesday the 9th day of May,” 1933, the Court 
delivered the following 


Jupcment.—lIn these appeals we called for a finding from 
the Subordinate Judge of Mayavaram on the question of the 
relative fitness.of the four male claimants, namely, the second 
plaintiff, fourth plaintiff, sixth defendant and the twelfth 
defendant. After the case was sent back the fourth plaintiff 
died and it is unnecessary to express any opinion about him. 
As to the other three the Subordinate Judge has fairly sum- 
marised the various points that can be said in their favour and 
against them. [Their Lordships dealt with the finding and 
concluded :] 


We therefore resolve to appoint the twelfth defendant as 
trustee of the Killai Darga on probation for three years. His 
work from April 1929 up to 1936 may*then be reviewed by 
the Subordinate Judge and if there is no ebjection he can be 
made permanent. We express tht hope that he will get on 
with the Hindu tenants and the Hindu netghbours without any 
disputes. The direction in the judgment ef the first Subor- 
dinate Judge in this case that the truttee should submit a 

, report as to the probable income and expenditure, an account 
of the surplus amount available for distribution and a list of 
the members of the family who would be entitled to such 
distribution and the proportion to which each would be entitled 
and take orders of the Court thereon before such distribution, 
was not made the subject of the appeal and the parties are 
agreed that these provisions should be carried out. The Sub- 
ordinate Judge will now,see that these provisions are carried 


out. If fe thinks proper, the Subordinate Judge may give — 
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Sgi directions for distribution of a definite fraction between the 
M AA members and of a definite fraction for the expenses of the 
E darga with reference to the provisionsin Exs. D and M. It has 
= Saib. been brought to-our notice that in the main Appeal No. 186 a 
large amount of court-fees was directed to be pait by the 
Taxing Officer but afterwards in the connected Appeal No. 77 
of 1926 our brothers Krishnan and Venkatasubba Rao, JJ. 
found the smaller court-fee to be adequate. On the latter 
opinion the first court-fee collected was no doubt excessive and 
improperly collected. We cannot pass any order for its refund, 
but the parties are at liberty to apply to the stamp authorities 
for refund of the excess relying on the opinion of Krishnan 
and Venkatasuhba Rao, JJ., and, on our opinion. A 
certificate will issue that the Appellants paid the excess Court- 
fee.. 7 
These appeals having been set down for being spoken on 
Thursday the llth day of May, 1933, the Court made the 
following eae ' 
Orper.— The trustee will file half-yearly accounts in the 
lower Court and have them passed. | 
The lower Court will pass the twelfth defendant’s accounts 
kept as receiver and the surplus now available for distribution 
will be ascertained and dealt with. ; l 
The security of Rs. 6,000 (Six Thòusands) already 
furnished by the- twelfth defendant will continue during the 
period of probation. The parties will file the bill of costs. 
These appeals having,been set down for being spoken to 
on Friday the 2Qth day of October, 1933, the Court delivered 
the following ae 
JUDGMENT.—Adl] parties will get their costs (other than 
Advocates fee) oyt of the estate. Asthe Advocates’ fees, each 
party may get the minimum fee of Rs. 100 (Rupees One 
Hundred only) from the estate. The successful: party will get 
Rs. 250 (Rupees To Hundred and Fifty) from the estate. 
The sixth defendant will also get a fee of Rs. 250 in considera- 
tion of the fact that.he worked as receiver without remunerg- 
tion. The Çourt-fee paid by sixth defendant will be limited to 
Rs. 100 (Rupees One Hundred) for the purpose.. 
The legal representatives of the Appellant (fourth plaintiff) 
in appeal No. 76 of 1926 on the file ọf the High Court will be 
brought.on record for the purpose ef the order. - 


`» 
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These appeals having been set downto be spoken to this 
day the Court delivered the following 

Jupcment.—The legal representatives of the fourth plain- 
tiff—fourth respondent as brought in in the orders passed in 
C. M. P. Nos. 3808 and 3817 of 1933 will be taken as the 
correct legal representatives. As a matter of fact they include 
the other legal representatives tut the name of the widow is 
given differently. That name will be taken as Gousinnissa. 
She will be taken as the guardian-of the minors. 

None has been brought on the record as the legal repre- 
sentative of the first plaintiff—frst respondent for the purpose 
of getting his costs. We do not see any reason to pass any 
order to that effect now. 

B. V: V. — Order made. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice CURGENVEN AND MR. JUSTICE 
Kine. 

Nookala Peda Satyam and another. 


Appellants 1 and 2 are minors by ; 
Guardian Venkamma and others.. Appellants* (Petitioners- 


Defendants) 
v. p | 
Thummalapalli Krishnamurty .. Respondent (Respondent- 
l Plaintif). 


Civil Procedure Code (V of 1908), O. 9, R. 13—“ Sufficient cause ”— 
Negligence of guardiar—-Claim against minor allowed te be decreed ex parte 
— Guardian acting deliberately and honestly—A pplication to set aside ex parte 
decree—Maintainability, 2 

The default of a guardian who wrongfully allows a claim against a minor 

defendant to be decreed ex parte constitutes a sufficient cause for the non- 
appearance of the minor within the meaning of @. 9 R. 13, Civil Procedure 
Code. But where the minor defendant has no case to put forward andthe 
guardian realising that and exercising his judgmept lsoneStly and deliberately 
and inthe interests of the minor defendant decides that no good purpose can 
be served by putting an appearance, the non- “appeargyce will not be a sufficient 
cause within the meaning of the rule. 

Kathaswamy Chettiar-v. Ramachandran, (1934) I. L. R. 57 Mad. 1€69: 
66 M. L. J. 683, relied on. 


Venkatarainam y. Nagappa, (1934) 67 M. L. J. 387, considered. 
Appeals against ‘the orders of the Court of the Subordinate 
Judge of Ellore, dated 16th April, 1932 and. made in I. A. 
* A. A, O. Nos. 474 and 475 of 1932, ~ | _. ‘12th February, 1935, 
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Nos. 74 of 1932 and 1004 of 1931 respectively in O. S. No. 63 
of 1930. 1 


Ch. Raghava Rao for appellants. 
N. Rama Rao for respondent. 
The judgment of the Court was. deleted by 


King, J—O. S.No. 63 of 1930 on the file of the 
Sub-Judge of Ellore was a suit upon a mortgage. The 
mortgagors were defendants 1 to 5 of whom defendants 2 to 
5 are brothers, afd defendant 1 their mother. Two other 
defendants were impleaded, defendants 6 and 7 the minor sons 
of defendant 2, and their mother was proposed as their 
guardian. ' Of “these defendants, defendants 1 to 3 filed a 
written statement but did not further contest the plaintiff’s 
claim; defendants 4 and 5 and the mother of defendants 6 and 
7 remained ex parte. A decree was accordingly passed against 
all the defendants and in due course two applications were filed 
under Ó. 9, R. 13 to set this decree aside. One was filed by. 
defendant 4 and the other by defendants 6 and 7, appearing 
this time by their maternal grandmother. Both applications 
were heard together by the learned Sub-Judge and dismissed, 
and against this. order of dismissal the two appeals now under 
consideration have been filed. 

-. Of these two appeals C. M. A. No. 475 wach is filed by 
defendant 4 gives rise to no difficulty. It appears that defendant 
4. was never served in person, but was served three times by 
affixture. On the third occasion service -was also sent to his 


‘address by registerefl post and this registered letter was 


refused. In the affidavit supporting his application defendant 
4 states that he did not kno% of the suit until after the passing 
of the decree, but, 2s is not uncommon in such affidavits, he 
dées not explajn i ia any detail how he happened to acquire his 
knowledge. When'his application came to be heard the defen- 
dant 4 gave no evid nce. “Thereis nothing therefore to show 
either that defendant 4 would not in the ordinary course of 
events have been informed of the suit by the other defendants, 
or to suggest that he did not actually refuse. the registered 


‘letter. In these circumstances the learned Sub-J udge holds that 


defendant 4 was aware of the suit long before’ the decree was 
passed. I see no reason ati all to differ from this finding. 
Defendant -4-must be deemed to have had at least constructive 


notice of the date of hearing. He was not presefit on that 


“ 
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date and of course, has alleged no facts other than his want of 
knowledge of the suit, for his absence. His appeal must be 
dismissed with costs. 

The other appeal (C.M.A. No. 474) raises a very interest- 
ing point of law. It is this—what is the effect with reference to 
O. 9, R. 13 or R. 9 of the failure of a guardian or next friend 
of a minor party in a suit to appear? Three points of view are 
possible. The first is what may be called the complete identifica- 
tion of the minor with his guardian. If that guardian does 
not appear and cannot satisfy the Court that he or she was 
prevented from appearing by sufficient cause then no applica- 
tion under O. 9, R. 13 can be successful and the remedy of 
the minor, if he has any grievance against kis guardian, is by 
separate suit. This is the view adopted by the learned Sub- 
Judge. : 

The second view is that the mere fact of the non- 
appearance of the guardian is sufficient proof that the minor 
party, who is precluded from appearing in person or from 
choosing his own guardian, has been prevented by sufficient 
cause from appearing. This is the view which has been taken 
by the learned Chief Justice sitting alone in a recent case 
reported in Venkataratnam v. Nagappal. 

The third view is intermediate between these two. It 
finds expression in a case decided by my learned brother, also 
sitting alone, and reported in Kaihaswamy Chettiar v. Rama- 
chandran2. It is there held that ‘the default ofa guardian 
who wrongfully allows a claim against a minor defendant to 
be decreed ex parte constitutes a’sufficient cause for the non- 
appearance of the minor within the terms of O. 9, R. 13, ye 
Procedure Code.’ 

The first of these views is not seriously pressed before 
us. Neither the learned Sub-Judge nor the learned Advacate 
for the respondent has referred to any duthority i in support of 
it, and it is in direct conflict with the prjaciple that the Court 
is under a duty to show a special solicitude for the interests of 
minor parties in suits which come before it. 

In the case; Venkataratnam v. Nagappal, which has been 
quoted as authority for the second ‘view, the minor parties 
were plaintiffs whose next friend (their mother) failed to prose- 
cute their suit,” ‘and the suit was dismissed on a day on which 


(1934) 67 M. L. J. 38 
2. (1934) L `L. R. 57 Mad. 1069: 66 M. L. J. 683, 
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the defendants also were not-ready to go on with it. An 
application was then made for the restoration of the suit on 
the plea that the next friend was prevented from appearing by. 
illness. This’ plea was rejected by the District Munsif, and the 
application -iù consequence dismissed. In dealing with this 
order in revision the learned Chief Justice begins by saying 
that the District Munsif had not addressed himself to the 
question whether the interests of the minors could be allowed 
to be prejudiced hy the. absence of the mother. Then three 
possible explanations for the mother’s failure to appear are 
considered: She may have been ill and may have been negligent, 
she may have been deliberately acting adversely to the minors’ 
interests. In all these cases it is pointed out that the minors” 
interests should not be allowed to be prejudiced. Then follows 
the general conclusion, expressed in these words :— 

“Itappears to me, therefore, that the position in justice is that, if there 
are minor plaintiffs and defendants who are represented as they must be by 
a next friend and the next friend is absent, through whatever cause it may be 
at the trial, then that’ fact alone is a sufficient reason for setting aside an ea 
parte decree passed against minor defendants or for setting aside an order of 
dismissal of the suit in the case of minor plaintiffs. I am supported in this 
view by a decision of the Calcutta High Court in Kesho Prashad v. Hirday 
Narain? and by a decision of Curgenven, J., in Kathaswamy Chettiar v. 
Ramachandran,” 

If I may say so with very great respect it seems to me 
that the general conclusion does not necessarily follow from. 
the reasoning of the judgment, and that the two authorities 
quoted do not go so far as to support this conclusion expressed 
as it is in its widest form—and without any reservation. There 
is a fourth possible e&planafion for non-appearance which has. 
not been considered; an.explanation which no doubt would 
very rarely apply in the ca8e of the next friend of a plaintiff 
whose change of attittide is itself prima facie indication of the 
neglect of the plaintiff's interests, but may well apply to the: 
guardian of a, minor*defendant. It is this, that the minor 
defendant has no cage to put forward, and that his guardian: 
realises this and exercising his judgment honestly and deli- 
berately and in the interests of the minor defendant decides, 
that no good purpose can be served by putting in an appearance. 
In such circumstances it seems to me that the non-appearance: 
of a guardian isnot a ‘ sufficient cause’ within the meaning of 
O. 9, R. fee A o can be said to be ‘ prevented ” from 





1, (1880) 6 CLR. 89. 
2,- (1934) I. L. R. 57 Mad. 1069: 66 M. L. J. 683, 
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appearing only when he wishes to appear, and he wishes to 


appear only when he has some point of view to press upon the - 


Court’s attention. If he recognises the justice of the plaintiff’s 
claim and is content to have a decree passed against him and 
for that reason fails to appear he is in no sense prevented 
from appearing. 

-Kesho Prasad v. Hirday Narain1 is a case decided in 

Calcutta in 1880. The crucial passage in that judgment is 
quoted by my learned brother in Kathaewamy Chettiar v. 
Ramachandran2, It is there pointed that the guardian’s default 
was a ‘neglect of duty’ and that he failed to take ‘ what was 
obviously a necessary step to protect the nfinors’ interests.’ 
And in Kathaswamy Chettiar v. Ramachdndran2, itself the 
same stress is laid upon the conduct of the guardian. The 
discussion which begins on page 1072 proceeds upon ‘the 
finding of fact that the guardian had wrongfully allowed the 
claim to be decreed ex parte, and ends with that finding of 
fact again expressed in another form, that the first defendant 
had betrayed his trust as guardian. 
' With great respect I find myself in entire agreement with 
this decision of my learned brother in Kathaswamy Chettiar v. 
Ramachandran? and unable to extend the principle so far as it 
has been extended in Venkataratnam v. Nagappa’. It seems 
also to me that if the mere absence of a guardian without any 
enquiry into the reasons for that absence is to be accepted as 
sufficient cause for setting aside an ex parte decree, the door is 
opened wide for fraudulent condyct on the part of a group of 
defendants who desire unduly to protract, the trial ol a suit 
against them. . 

If this view of the law is correc it follows that the 
important matter for consideration in „this appeal is the 
attitude and conduct of the appellants’ mother. On this matter 
the learned Sub-Judge has given no decision, having disposed 
of the appellants’ application on the sole$round that they had 
misconceived their remedy. We have accordingly been requested 
‘in the alternative by the learned Advocate for the appellants 
to remand the ‘application for disposal of its merits. I do not 
think any such remand is required in the interests of justice. 
BER ae 

1 (1880)6C.L.R.69, . 
| 2. (1934) I. L'R. 57 Mad. 1069: 66 M. L. J. 683. 


3., (1934) 67 M. L. J. 387, 
88 
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In the first place though this application has been dismissed on 


. a point of law it has not been asserted that any evidence, 


regarding the mother’s conduct was either offered or rejected. 
The notespaper shows that there was no preliminary order 
rejecting this particular application. Both applications were 
heard together on 4th April, 1932 and the order in both .was 
reserved and eventually pronounced on the 16th. The failure 
on the part of the Appellants to tender any evidence is there- 
fore a matter which I cannot ignore. 


In,the second place the affidavit of the maternal grand- 
mother of the appellants, which is the foundation of the case 
for setting aside*the ex parte decree, is a document hopelessly 
inadequate for it¢ purpose. The reasons for the application 
are there stated as follows: - 


“Defendants six and seven have material contentions to urge. They 
are not under the protection of thèir mother. Their mother acted with gross 
negligence without urging contentions on their behalf”. 


There is no clear statement that the mother is living apart 
from her husband and children—which is not asserted before us 
to be a fact. There is no hint of any reason for her negligence. 
There is no indication of what those material contentions are 
which the minors have been prevented from urging—still less 
any attempt to show that those contentions differ in any way, 
from those put forward and abandoned by defendants 1 to 3. 
In short no concrete fact is alleged from which any inference 
can fairly be drawn-that the failure of the mother to appear 
has in any way prejudiced the interests of the appellants. In 
these circumstances I @onsidér that there are no good reasons 
for remanding thiseapplication and would dismiss tas appeal 
also with costs. ` e. 

„ Curgenven, J. = agree. Ep 

> BVM 0 8 2 f Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE.AT MADRAS. 


PRESENT : —SIR Horace Owen Compron BEASLEY, Kt., - 


Chief Justice, AND MR. JusTICE CORNISH. 
Bandi Papanna .. Appellant*  (Petitioner- 
- Insolvent) 
v. 
Yenuga Narasa Reddy and others .. Respondents (Counter- 
Petitioners-Creditors). 


Provincial Insolvency Act (V of 1920), Ss. 35941 and 43—A pplication 
under S. 41 for discharge—Refusal—Annulment of adjudication—Order 
-wrong—S cope of S. 41. 


On an application under S. 41 of the Provincial Insglvency Act there is 
certainly no power to order the annulment of the insolvency. Under that 
‘section the Court can do one of the three things viz., grant or refuse an 
-absolute order of discharge, or suspend the operation of the order for a 
specified time,or grant anorder of discharge subject to any conditions with 
Tespect to any earnings or income which may afterwards become due to the 
‘insolvent, or with respect to his after acquired property. 


Where an insolvent applied under S. 41 of the Provincial Insolvency Act 
for discharge and the District Judge in his order set out certain facts with 
‘regard to the insolvents conduct as dishonest and refused to discharge him 
but he annulled the adjudication, 


Held, that the order annulling the adjudication should be set aside. The 
‘proper course would be for an application to be putin for the annulment of 
‘the adjudication under Ss. 35 and 43 and if necessary facts were proved, the 
Court would be entitled to annul the adjudication.’ 


Appeal against the order of the District Court of Bellary, 
‘dated 20th February, 1934 and made in I. A. No. 443 of 1933 
in I. P. No. 19 of 1932 on the file of the Court of the 
‘Temporary Subordinate Judge of Bellary. ° 

T. M. Venugopala Mudaliar for appellant. 

V. S. Narasimhachar for respondents.” 

The Court delivered the following e 


JUDGMENT. The Chief Justice.—This js an appeal front an 
order of the learned District Judge of Beltary. The appellant 
applied under S. 41 of the Provincial Insolvency Act for dis- 
charge. The learned District Judge iÑ his order sets out 
‘certain facts with regard to the appellant’s conduct, before his 
* insolvency and expresses his opinion that the appellant is a most 
‘dishonest person. His opinion-is found on the report made by 
the Official Réceiver. He then refuses the discharge and annuls 


the adjudication. All the facts set out in the learned District ` 











~e 
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Judge’s order relating to‘the conduct of the appellant may bé 


- perfectly true but’ what has been overlooked by the. learned 


District Judge is that on an application under S. 41 of the Act 
the Court can do one of the three things viz., grant. or refuse 
an absolute order of discharge;or suspend the operation of the 
order for a specified time; or grant an order of discharge 
subject to any conditions with respect to any earnings or income 
which may afterwards become due to the insolvent, or with 
respect to his aftergacquired property. There is nothing in that 
section, which enables the Insolvency Court to annul the ad- 
judication. The sections which relate to the annulment of the 
adjudication of insolvency are Ss. 35 and 43 of the Act. S. 35 
enables the Court, where, in its opinion, a debtor ought not to 
have been adjudged insolvent, or where it is proved to the 
Satisfaction of the Court that the debts of the insolvent have 
been paid in full, on the’application of the debtor or of any 
other person interested, to annul adjudication. The Court 
may also under S. 43, if the debtor does not appear on the day 
fixed for hearing his application for discharge, or if the debtor 
does not apply for discharge within the period specified, annul 
the adjudication. None of these essentials appear to be pre- 
sent here. At any rate in an application under S. 41 there is 
certainly no power to order the annulment of the insolvency. 

It appears to us, however, that, upon the facts stated in the 
learned District Judge’s order, an absolute order of discharge. 


` would not be justified. The insolvent’s liability to pay his > 


unsecured creditors 8.annas in the Rupee is found to be due to. 
causes directly under fis own control. If that is so, that isa 
reason for refusing to grant an: absolute discharge. In my 
view, the application fot discharge ought to have been refused ; 
but, the lower court's Order annulling the ad judication must be 
set aside and instead the application for discharge refused and 
it is accordingly refused. The proper course will be for ari 
application to be put qn for the annulment of the adjudication 
under Ss. 35 and 43 and, if the necessary facts are proved, thé 
Court will be entitled to annul the adjudication. 
is allowed to this extent and without costs. 


C Onn J.—I agree. 
Appeal allowed. 


z 


The appeal, 


J 
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PRIVY COUNCIL. 
[Oa appeal from the High Court -of Judicature at Bombay.] 


PRESENT :—LoRD TEANEERTON, LORD ALNESS AND SIR 
SHADI Lat. 


Thakor Vijaysingji Chhatrasing gji ; 5 Aian 


; v. , 
Thakor Shivsangji Bhimsangji .. Respondent. 


Hindu Law—Adoption by widow —Bòmbay Presidency—Corrupt motive 
—Widows unrestricted power to adopt without consgnt of kinsmen—Object 
of adoption, to continue the line—Vesting or divesting of estate, immaterial— 
Rights of adopted sonin natural family—Adoptee and his wife becoming 
members of adoptive family—Validity of adoption thereafter by adoptee's 
natural mother. 

A widow may adopt ¢ a son to her deceased husbartl although by so doing 
she would defeat an estate other'than her own. Her power to adopt does not 
depend upon the question of vesting or divesting of the estate. The purpose 
of an adoption is to secure the continuance of the line, and when the natural 
son has left no son to continue the line, nor a widow to provide for its 
‘continuance by adoption, his mother -can make a valid adoption to her 
deceased husband, although the estate is. not vestedin her. Amarendra 
Mansingh v. Sanatan Singh, (1933) L.R. 60 I.A. 242: LL.R. 12 Pat. 642: 65 
M.L.J. 203 (P.C.), followed.. < 


- Inthe ‘Bombay Presidency, the stile being weh éstablished [see Bhimabai 
v. Garünathgotda, (1932) L.R. 60 I. A. 25; LL.R. 57 Bom. 157; 64 M.L. J. 
34 (P.C.) that a widow, who has no. authofity from her deceased 
husband, may adopt a son to him without the consent of his kinsmen, the 
validity ‘of an adoption by her cannot be impugned on- the ground that she 
acted from an improper motive and not with the view. of conferring spiritual 
‘benefit upon her husband. ‘Her discretion to adopt or not is sakeh un- 
‘fettered, and her choice in the matter cannot be restricted, 


Chandrasangji, the owner of an impartible talugdari estate, known as the 
Ahima estate, died in April, 1899, leaving him sugviving his only son, Chka- 
trasingji and a widow, Kesarba,. The succession to the estate being governed 
by the rule of lineal primogeénitureand females excl@ded from inheritance 
“Chhatrasingji inherited the Ahima estate In August, 1915 he was adopted 
in the Bhamaria family. Although Chhatrasingji awas then a married man 
“aged about 33 years, his adoption was in accordance *with the Hindu Law as 
„recognized in the Bombay Presidency, and he becamt a member of the adop- 
tive family. Thereafter, his mother Kesarba adapted Mansangji as a son to 
her deceased husband Chandrasangji. 


The plaintiff (Chhatrasingj? s$ paternal uncle), Majming as the next eldest 


‘triale heit, sued to recover possession’ of the Ahima estate on the ground that - 
:Chhatrasingji, by reason of his adoption in the Bhamaria family, had forfeited 
„his right in the Ahima estate which thereupon devolved ipon, the plaintiff i in 


b with the rule of lineal primogeniture. 


~ Held, by the Privy Council, dismissing the plaintiff's suit And leaving open 
the question asto the right of Chkatrasingji to retain, after his adoption in 


š Hi N . e ° 


“x P, C? Appeal No. 85 of 1933. ` Lith March, 1935, 
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the Bha maria family, the Ahima estate which he had inherited in his natural 
family, 


(1) That inas much as upon his adoption in the Bhamaria family, 
Chhatrasingji and his wife ceased to exist for the purpose of continuing the 
line in the natural (ie. Ahima) family, his mother Kesarba was entitled to 
make an adoption to secure that object. k 

(2) That the adoption by her of Mansangji undoubtedly served the pur- 
pose in question, and it could not be impeached simply because it would defeat 
the estate which had vested in some other person. 

(3) That Mansangji being thus the validly adopted son of Chandra- 
sangjiinthe Ahima faily, the plaintiff could not, in his presence, inherit 
the Ahima estate, ; 

Judgment of the High Court, Bombay, Bai Kesharba v. Shivsengji,. 
(1932) 1.L.R. 56 Bom. 619: 34 Bom. L.R. 1332, reversed. 

Appeal No. 83 of 1933 against a decree of the High Court, 
Bombay, dated the 12th April, 1932, affirming a decree of the 
Subordinate Judge.at Nadiad, dated the 28th March, 1927. 


The facts of the case and the pedigree table of the parties are 
set out in the Board’s judgment, The judgments of Pathara and 
Barlee, JJ., in the High Court are reported in Bai Kesharba v. 
Shivsangjil, 

The questions for determination on the appeal were :— 

(1) Whether the rights which a son had inthe estate of his. 
natural family cease to exist on his being given away in adoption 
into another family? 

(2) Whether, ina family governed by the rule of lineal primo- 
geniture and exclusion of females from succession, can the mother, 
after the adoptiof-of her natural son in another family, adopt a 
son to her deceased husband, although the estate had not vested in 
her? ò A 

The 2nd questiqn alone was arguéd before the Board. 

Upjohn, K. C. and Parikh for appellant.—It was submitted 
that the validity of tee adoption of Mansangji was concluded ` 
by *Amarendra Mdnsingh v. Sanatan Singh? decided by the 
Board since the*judgment of the High Court under appeal. 
The natural son, after his adoption in the Bhamaria family, 
must be considered % have been civilly dead Raghuraj v. 
Subhadra’. Both he and his wife passed into the adoptive 
family Kalgavda Tavanappa v. Somappa Tamangavda4. His, 
mother was therefore competent to adopt Mansangjias a son to 





1, (1932) LL.R. 56 Bom. 619: 34 Bom, L.R. 1332. 
2, (1933) L.R. 60 I.A. 242: I. L. R, 12 Pat. 642: 65 M. L. J. 203 (P.C.). 
3. (1928) L.R. 55 LA. 139: LL.R. 3 Luck. 76 at 86, 87: 55 M.L.J. 778 (P.C.). 
4. (1909) LL.R. 33 Bom. 669 at 687, 688, à 
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her deceased husband. As laid down by the Board in Amarendra 
Mansingh v. Santan Singh! her power to adopt is independent of 
any question of vesting or divesting of property. Observations 
of Wallace, J. in Tirupuramba v. Venkataratnam? quoted with 
approval by the Board in Amarendra Mansingh v. Santan Singhi, 
referred to. 


Subba Row for Respondent.—It was contended that the adop- 
tion of Mansangji was invalid, as the mother in making the adoption 
acted from improper motive and not for fulfilment of religious or 
spiritual purposes. The Collector of Madur& v. Moottoo Rama- 
linga Sathupathy3 and V.Venkatakrishna Raov. V. Ramo Lakshmi 
(Lord Thankerton pointed out, referring to Bhimabai v. Gurunath- 
| gouda and Mulla’s Hindu Law, that in the Bombay Presidency, 
where the consent of the husband’s sapindas i$ not requisite, the 
motive of the widow in making the adoption is immaterial). 


Learned counsel conceded that he could not distinguish 
Amarendra Mansingh Santan Singh! except that there the natural 
son died unmarried, while in the present case he had a wife. 
(Upjohn, K. C.: His wife passed with him into the adoptive family 
in Kaigavda Tavanappa v. Somappa Tamangavdaé, ) 


11th March, 1935. Their Lordships’ judgment was 
delivered by 


SIR SHADI Lar.—The property, which is the subject- 
matter of the dispute in this appeal, is an impartible taluqdari 
estate called Ahima estate. It is situated in the Kaira district 
of the Bombay Presidency, and the parties are agreed ‘that the 
succession to the estate is governed py the rule of lineal 
primogeniture, and that females are excluded from inheritance. 





s 
1, (1933) 60 I.A. 242: I.L.R. 12 Pat. 642: 65 M.L.J. 203 (P.C.). ° 
2. (1922) J.L.R. 46 Mad. 423 at 433, 4346 44°MLL.J. 349. 
3. (1868) 12 Moo. I.A. 397. 
4, (1876) L.R.41.A.1: LL.R. 1 Mag, 174 (P.C). 
5, (1932) L.R. 60 L.A. 25: LL.R. 57 Bom. 157: $4 M.L.J. 34 (P.C.). 
6. (1909) 33 Bom, 669 at 688. 


Nore.—With, reference io their Lordships’ observations at p.3 of the 
judgment that “in the Bombay Presidency—it depends entirely upon her (the 
widow’s) discretion whether she should or should not make an adoption, and 


her choice in the matter cannot be restricted”, it would seem that so far asthe . 


_boy to be adopted ts concerned, the widow’s choice even in the Bombay 
Presidency is réstricted in the sense that she cannot adopt a person whom 
her husband could net have validly adopted—K.J.R. 
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The relationship of the persons concerned in the dispute is 


< shown in the following pedigree table :— 


Narsangji 


Rupaliba=Himatsangjiz=Surajba 
(died 1888) 


Chandrasangji 
(died 6-4-1899) 
=widow Kesarba, defendant No. 2 
adopted Mansangji, defendant 
eo. 3, on 15-9-1917. 


Chhatrasingji 
defendant No. 1, went in adoption 
to Bhamarai oní 2-8-1915. 


wife, Dolatba, defendant No. 4 Simsa 


plai 
(died on 22- 426) 
Bajuba (born before the 
adoption of defendant No. 1) 
defendant No. 5. 


Shivsangji ” Laxmansangji 
added legal representative of defendant No. 6 
deceased plaintiff- 


oo 


Himatsangji died in 1888, leaving him surviving two sons, 
Chandrasangji and Bhimsangji. The elder son, Chandrasangji, 
inherited the entire impartible estate, while the younger son, 
-Bhimsangji, ‘received only maintenance. In April, 1899, 
Chandrasangji died, and was succeeded by his son, Chhat- 
rasingji. 


On the 2nd Auguet, 1915, Chhatrasingji was adopted by 
the widow of one Kunwarsahib Bapusahib, the proprietor of 
the impartible estate of Bhamaria, which is a larger estate than 
the Ahima estate. Though Chhatrasingji was, at that time, a 
mdrried man of about 33 years of age, his adoption’ was in 
accordance withthe Hindu Law as recognised in the Bombay 
Presidency. He een ciuenhy became a member of the adoptive 
family. | 


_ Thereupon, Kesarba, the widow of Chandrasangji, adoptede 
Mansangji as a son to her deceased husband;‘ahd the factum 
of this adoption, which was made on the 15th September, 1917, 


“is no longer a matter in controversy between the parties. Its 


validity, however, raises an important issue which their Lord- 
ships have to determine. - 
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The suit, which has led tothe present appeal, was com-" 


menced on the 9th February, 1918, by Chhatrasingji’s paternal 
uncle, Bhimsangji, who claimed the Ahima estate on the ground 
that Chhatrasingji, by reason of his adoption in the Bhamaria 
family, had forfeited his right in the Ahima estate, which then 
devolved upon the plaintiff in accordance with the rule of lineal 
primogeniture. The defence to this claim was twofold. It was 
urged that Chhatrasingji, in whom the estate had vested on the 
death of his natural father, was not divestedgf that estate when 


he was adopted in the other family; and that, at any rate, the, 


plaintiff was not entitled to succeed to it in-the presence of 
Mansangji, who, as the adopted son of ‘Chandrasangji, had a 
prior right of succession. . 


The High Court, concurring with the Trial Court, have 


pronounced against the validity of the adoption: of Mansangji, 
and also held that Chhatrasingji, owing to his adoption in the 
Bhamaria family, ceased to be a member of the Ahima family, 


and lost his right in the estate-of his natural family. They. 


have accordingly decreed the claim in respect of the properties 
which constitute the impartible estate of Ahima. 


Both these questions are again raised on this appeal, but it. 


is argued that in view of the recent judgment of this Board in 
Amarendra Mansingh v. Sanatan Singh1 the adoption of Man- 
sangji should be held to be valid; and that, as he must take 
precedence over the plaintiff in. the matter of» succession, the 
suit brought by the latter must be dismissed. The High Court 
declared the adoption to be invalid ypon the ground that, though 


Chhatrasingji with his wife went over to the adoptive family. 
and severed all connection with the hatural family, including. 
the heritage and the gotra of the latter family, Kesarba could’ 


not make an adoption which would have the*effect of divesting 


the estate which had vested in the plaintiff. The learned Judges. 


proceeded upon the principle that a widow cannot adopt a son 
to her deceased husband, if:by so doing ®he would defeat an 
estate other than herown. This view cannot now be regarded 
"as a correct exposition of the law. As observed by. this Board 
in Amarendra Mansingh’s! case the power of _a widow 
to adopt does. not depend upon the question of vesting 
or divesting of the estate:. -The purpose of an - adoption is to 
secure the continuance of the line, and when the natural son 
Scene meetin teeta enna ete NG a peer GN 


1. (1933) L.R. 60 LA. 242: LL.R. 12 Pat, 642: 65 M.L J. 203 (P.C). 
89 i É 
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has left no son to continue the line, nor a widow to provide for 
its continuance by adoption, his mother can make a valid 
adoption to her deceased husband, although the estate is not 
vested in her. It was on this ground that the adoption in that 
case, which was made by a widow after the death of her natural 
son without leaving a son or a widow, was found to be valid, 
though the estate had vested in a collateral of the son. In 
the present case the natural son with his wife having ceased to 
exist for the purpose of continuing the line in the Ahima 
family, his mother was entitled to make an adoption to secure 
that object. The adoption of Mansangji undoubtedly served 
the purpose in Question, and it cannot be impeached simply 
because it would defeat the estate which had vested in some 
other person. 

It is, however, contended that the adoption was made by, 
Kesarba, not for the spiritual benefit of her husband, but in 
order to deprive the plaintiff of his inheritance. But there is no 
evidence to prove any improper motive, and if the adoption 
causes harm to the plaintiff, it nevertheless confers spiritual 
benefit upon the husband. Moreover, the rule is firmly estab- 
lished that in the Bombay Presidency a widow, who has no 
authority from her deceased husband, may adopt a son to him, 
and that it is not necessary for her to obtain the consent of. 
his kinsmen. It depends entirely upon her discretion whether 
she should or should not make an adoption, and her choice in 
the matter cannot be restricted. . 

The result is thateMansangji is the adopted son of Chand- 
rasangji, and thaġ his adoption is not open to any valid 
objection. It is clear that ia his presence the plaintiff cannot 
inherit the estate. In view of the insurmountable obstacle 
crated by this adgption in the way of the plaintiff, it is” 
unnecessary to adjutliaate upon the right of Chhatrasingji to 
retain, after his adoption in the Bhamaria family, the estate 
which he had inheritêl in the Ahima family. 

Accordingly their Lordships will humbly advise His 
Majesty that this appeal should be aoe and the suit 
dismissed with costs throughout. 

Solicitors for appellant: T. L. Wilson &Ca. 

Solicitors for respondent: H. S. L. Polak & Co. 

K. 7 R. c IH Ps ae allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEeseNT:—Mr. JusTicE STONE AND Mr. Justice 
PAKENHAM WALSH. 


Thayalai Achi and others .. Appellants* (Defendants 1 


and 2) 
v. 


Kannammal alias Ponnammal 
Achi and another .. Respondents (Plaintiff and 
thil Defendant). 


Will—C. onstruction—Bequest by husband to wife—Grant of “absolute 
rights—Gift over to named person—Effect—Rule of repugnancy or uncertainty 
if applicable, 

A testator provided by his will as follows; “ After my death my wife P, 
enjoying with all powers of alienation by gift, exchange or sale the movable 
and immovable properties belonging tome. . . . ? , shall herself dis- 
charge the debts payable by me. . . I have hereby given full authority to the 

-said P for effecting sales, etc. after my death in respect of my immovable and 
movable properties either for the purpose of discharging the debts or for any 
other reason. . . If after the alienations that may be made by my wife P 
for the purpose of discharging the aforementioned expenses, there be any 
property movable or immovable left at the time of her death the same shall 
be taken after her death by N.” 

Held, that the wife took an absolute estate under the will, but if she did 
not dispose of the property during her lifetime or by will the property 
passed to N, and that the bequests were not void because of repugnancy or 
uncertainty. 

Muthu Venkatanarayanan Chetty v. Athi Pandu Rangu Naidu, (1919) 
M. W. N. 103 at 105; S. M. Hara Kumari-v. Mohin Chandra Sarkar, 
(1908) 12 C. W. N. 412 and Jarman on Wills, VII Ed., p. 543, referred to, 


Appeal from the decree of the Court of the Subordinate 
Judge of Mayavaram, dated i April, 1929 and made in O. S. 
No. 28 of 1924. . 


The Advocate-General (Sir A. Krisknaswami Aiyar) and 
K. Balasubramania Aiyar for appellants. 


T. R. Venkatarama Sastriar, T. 5. Ramaswami Aiyar 
and P. Sankaranarayana for respondents, 


The judgment of the court was delivered by 


* Stone, J.—This appeal raises two questions: (1) whether 


one Ponnammal’ Achi was married in the asura form so that 
her stridhanath property goes to her brother Nataraja 
Pillai, (2) whether she took an absolute estate without any 


` id . 


* Appeal No, 232 of 1929. Ist November, 1934. _ 
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executory or other gift over in favour of Nataraja Pillai 


-under the will of her husband Samia Pillai. 


The first question is primarily one.of fact. The burden 
is upon the appellant to displace the presumption that the 
matriage is in the ordinary form. The learned trial Judge has 
considered the evidence and the credibility of the witnesses. 
He has seen the witnesses and we have not. We see nothing 


in the record to show that his conclusions as to credibility or 


weight of testimowy or evidence is wrong and we see therefore 
no reason for differing from his conclusion of fact. That 
conclusion was that it is not proved that Ponnammal Achi was 
married in the ‘Asura form. 


The second “question raises a point on the construction of 
a will. Points of great complexity can arise when the will to 
be construed is;written’ in a precise language possessing many 
terms of fact the content of which has been defined by Courts. 
Matters are made much more difficult where the will is in a- 
language as uncertain and so lacking in precision as Tamil and 
terms are used which one side alleges have a technical meaning 
and the other side alleges havé something less than a 
technical meaning and which if found in an English will would 
be construed as cutting down rather than as extending the 
-bequest in question but which when found in this will admittedly 
have not that effect. 
The relevant words, in the translated foe that seems 
best to render the original, are as follows :— | 
« After my death, my wife Pannammal Achi, enjoying with all rights and 


-powers of. alienation by gift, exchange or sale the noveable and immoveable 


properties belonging’ to me byeancestral right and self-acquisition.and situate 
in Tiruppu Melaiyur Village, Mélaiyur vattam, Melaiyur Mahanam, Kumba- 
konam. Talug, Madharajunam Sub-District, Tanjore District, shall herself 
digcharge the debts Payable by me on bonds and pro-notes amounting” to 
Rs. 3,000 (Rupees threg thousands). 

I have hereby given full authority to the said Pòinammal Achi, ‘my wife 
for effecting sales, etc., gfter my death, in respect of my immoveable and 
moveable properties eithr for the purchase of discharging the debts or for 
any other reason. . . < . . . My wife-shall have my obsequies perform- 
ed at a cost of Rs. 300. . 

- If after the alienations that may be made by my wife Ponnammal Achi 
‘for the purpose of discharging the aforementioned debts and for meeting the 
aforementioned expenses, there be any property moveable or immoveable, 
Jeft at the time of her death, the same shall be taken, after her death by 
Nataraj Pillai.” : 


~- It Should not be. overlooked that+this will is “dated 1899 at 
‘that: time, it-was a common or, at least a possible, opinion that 
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a grant of the absolute ‘estate to a Hindu widow did not confer 
upon her the right of alienation. Indeed that was so held by 
the High Court of Allahabad in- pun mani v. Rabi Nath.1 
“That. wąs. put right on appeal. | 


The words “ en joying a with all rights and powers of aliena- 
tion by gift, exchange or sale” , are words which ‘standing 
alone or uncontrolled by the context are apt words to describe 
an absolute estate, Thus Sadasiva Aiyar, J., in Muthu Venkata- 
‘narayanan Chetty v. Athi Pandu Rangu Maidu2, observes: 

“ I venture to think that with full proprietary powers (Swatantrathudan) 


is the strongest expression that an alienor can SERS to confer an absolute 
estate on the alienee.” 


That observation mesed when OET and criticising 
Manicka Mudali v. Muthachi Kavandan8, where Ayling, J., 
expressed the view that those words did not confer an absolute 
estate. It was noted by Spencer, J., in Muthu Venkatanarayanan 
_ Chetty v. Athi Pandu Rangu Naidu? that those words do not 
occur in the document then under discussion. . The words were 

“1 have gifted-in lieu of maintenance. © . . . . . the’ house with 
oe rights of alienatian by sale”. 

‘Spencer, J., took the view that the Jadiciai AE A in 

J ogeswar Narain.Deo v. Ram Chund Duti4 had decided as.a 
.matter of construction that a gift of property to A with 
power of alienation by sale or gift conveys an absolute estate 
and accordingly held that where the words of*grant confer on 
the grantee powers of alienation the ordingry implication is 
that the grant is an absolute, one., It was pointed out 
(Nanjamma v. Nacharammals, being ‘cited on the point that 
where the grant is to a wife in the” words. “ you shall enjoy 
the same all.ydour life” the addition,of the words “ with 
power to sell and give away” would not renlatge the eséate 
into an absolute estate. ° < 

J ageswar Narain Deo v. Ram Chandra Dutt4, above 
mentioned was a case of the construcffon of a will. The 
bequest was to the youngest widow and her son “ for your 
maintenance.” with power to alienate by sale or gift. It was 
held that an absolute estate passed, the words “ for P YONE 





si 01903) 1, L-R. 25 All. 351. 2, (1919) M. W.N. 103 at 105, 106,: 
"3, (1915) 18M. L. T. 346. - 
4. 0896) E. R:23 1. A. 37: IL L. R. 23 Cal. 670: OM.L. J. 75(P.C). 
5, (1907) 17 M. L. J.622 -> 
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‘maintenance ” not reducing the interest to one for the life of 
the respective legatees. The actual words (in translation) 
there were “ upon my death you and your sons and grandsons 
in due order of succession shall hold possession. . ... . and 
I give you the power: of making alienations by sale or gift.” 
Those words are words clearly giving an estate of inheritance 
with power of alienation. Indeed that appears not to have 
been disputed. The question was whether they were cut down 
by.the words “fer your maintenance”. They are of course 


much stronger words than are here present. 
t 


The result we have come to on this branch of the case is 
that prima facie a gift to a widow in the words ‘‘enjoying 
with all rights and powers of alienation by gift exchange or 


“sale” is an absolute estate unless the words are controlled or 


explained by the context. - That is, unlike in England where 
the addition of such words would suggest a life estate with a 
power, in India prima facie such words confer an absolute 


estate the words being used not to confer a power but to 


indicate the extent of the interest. But such words, though 
having that effect, are not words like “in fee simple” whichas | 
a matter of conveyancing: describe in succirict and technical 
form the estate; they are words which merely show 
intention and may submit to other words .more clearly and 
positively showing another intention as.in the case in 
Nanjamma v. Nacharammal! above cited. 


In this case the testator, proceeds to explain why he has 
given his wife authority to dispose of his property. The 
language used is such that it does ‘not cut down the authority. 
She is stated to have been given this authority “for the 
pugpose of discharging debts or for any other reason”.. But 
we think, taking iato account the next clause, which gives 
anything that may be left at the time of the widow’s death to. 
Nataraja Pillai and 4poking at the will as a whole the testator 
had the intention of giving to his wife a right to enjoy the 
property as absolutely as possible. We lay stress on the word? 
“enjoy”. .The widow could use the property, could consume 
the property, could alienatę the property. She could in the 
fullest possible sense enjoy the property. She could, we think 
(it is not necessary for the purposes of this case to determine 





1. (4907) 17 M.L.J. 622. 
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the point) have left the property by will and have thus eye 
in relation to it the pleasure of giving it away after her death, 
she could have exchanged it for other property, she could have 
sold it and spent the proceeds. But if she did not, during her 


lifetime, thus get rid of the property, or that into which it had’ 


been turned, and did not leave it by will, her enjoyment comes 


to an end with her death and what is left (subject of course 


to the payment of debts and expenses) passes to Netaraje 
Pillai. 


This being our view of the intention as deduced from. 


all the words used by this testator very little purpose is served 
by examining the long line of cases cited on both sides. That 
would become, perhaps, necessary were we construing this will 
as giving an absolute estate with executory limitation 
over in favour of Nataraja,.or if. we were cutting down an 
absolute estate because of the giftover to Nataraja Pillai. 


It may however be desirable to point out that on this latter 
point a certain confusion seems to have crept into the argu- 
ment. It is said that such a gift over would be void for 
reptignancy alternatively for uncertainty. But in construing a 
will one has to bear in mind the provision of S. 88 of the 


Indian Succession Act which enacts for India the rule of 


construction of wills developed in England (see Jarman- on 


Wills, 7th Edition, p. 543), and applied in Sherratt v. Bentley 


and the other cases which follow that case, viz., that where 
two clauses in a will collide the latter clause*prevails. Thus 


if repugnancy is regarded it woul be tħe earlier and not the 


latter gift that would have to be cut down. This is made clear 


in Constable v. Bull2 and the cases ‘following that case. There 


the gift to the wife was absolute. Ther® wasa later bequest 
not of the same property but, as here, of what remained of the 
same property at the widow’s death. Afart from the words: 


« Whatever remains of” V.C. Knight Bruce stgted as though it werea 
perfectly clear and obvious proposition that “the subsequent bequests would 
have the effect of so reducing the interest given to the widow”. 


He also held that the words in question made no differ- 
ence. See also ‘the judgment of the Judicial Committee in 
Bhaidas Shivdas v. Bai_Gulab3.. 
Naane aaa aana naam aaa aaa aaa aaa aaa aana aaa 

1. (1834) 2 My. and K. 149; 39 E.R. 901, 


. 2. (1849) 3 DG. and S. M. 411: 64 E. R. 539, 
3, (1921) LL,R. 46 Bom. 153 at 159, 160 ÇP. C.). 
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Repugnancy and uncertainty are, when examined, not 
applicable in the construction of a will like this when consider- 
ing what if anything Nataraja Pillai took. The cases such as 
Bhaidas Shivdas v. Bai Gulab1, In re Dixon. Dixon v. Charles- 
worth? and Perry v. Merritt8 where the doctrines of repugn-" 
ancy or uncertainty have been considered will be found to. be 
cases of trusts. Thus the Privy Council in Bhaidas Shivdas v. 


‘Bai Gulabi applied the rule in Horwood v. West4 a rule that 


relates to trusts, because there was no direct gift over but a 
direction to the Widow to leave “whatever property might 
femaitl” in a certain way. That direction had no binding 
effect or it constituted a precatory trust. It was held not to 
constitute a trust, because of uncertainty of subject-matter. 
Here there is no trust but a direct gift. The doctrine of 
uncertainty does not apply. 


This case ‘is certainly weaker than Lallu v. Jagmohan’ 
where’ ‘the will gave property to B as owner, with absolute 
power of. disposal equal to the testators, with a gift on Bs 
death to C as owner. Yet there it was held that B uly took 
a life estate. 


This present case, seems to be very near to S. M. Hara 
Kumari v. Mohim C handra Sarkar® where the bequest was to 
a wife in the following terms: 

“You shall become possessor of my properties. You shall have the right 
and power to alienate by gift or sale, My daughter shall be entitled to and: 
possessor of whatever properties shall remain after your death and the said 
daughter shall have the same rights as you have. a 

The only difference is* that there is a distinction ieee 
between being entitled to and being possessor of. There were 
also other indications in theewill of a desire on the part of the 
testator to benefit thedaughter. It was indicated that if one 
loéked at the bequest to the widow alone it looked like an: 
absolute gift but that one could not, in construing the will,. 
shut one’s eyes to the words relating to the daughter. It was 
held that looking af the will as a whole the widow took an 
estate for life with a power of alienation and to the extent to, 
which the power was not exercised the daughter similarly took 
the property. In the same sense is Nisar Aly Khan ~v. 


1. (1921) ILL. R, 46 Bom, 153 PC a aan 
2, (1903) 2 Ch. 458, , 3. (1874) 18 Eq. Č 152, , 
. 4, (1823) 1 Sim, and St, 3874 57 E. R. 155.. 
5. (1896) LL.R, 22 Bom, 409, 6. (1908) 12 GW.N: 412. 
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Mohammad Ali Khani, though there the facts are somewhat 
different. The applicability of that case lies in this that‘a 
-bequest of what would prima facie be an absolute interest was 
cut down by regarding other provisions of the will inconsis- 
tent with such prima facie meaning. That case also issues a 
warning against applying to the construction of words used in 
an Indian: will ideas proper in the construction of. English 
wills brought into existence in a different environment. ' 

The appeal accordingly succeeds. With regard to. costs 
the plaintiff has succeeded throughout on the issue as 4o. the 
form of marriage. On the issue relating to the construction 
of the will the learned trial Judge came to onéconclusion.in a 
very careful judgment. We it is true have come to another 
conclusion: But it cannot be said that the will does not raise 
a difficulty of construction and we think in àll the circumstan- 
ces the costs throughout should come out of the estate as 
would be the case where the question raised was simply as to 
the true construction of a will. . P 

B. V. V. a Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

' PRESENT.—MR. Justice PAKENHAM WALSH. 


Chinnakuzhandai Ammal .. Petitioner* (Plaintiff) 
v. : Sa 

‘Kuzhandai Veerasami Mudaliar and vo 

another .. Respontlents (Defen- 
dants). i 


Negotiable Instruments Act (XXVI of,1881), 5. 78—Suit on. a promis- 
sory notebya person other than holder—Benami—Plea of—Suit whether 
maintainable. : . 

Where a person sued on a promissory fote executed by the first defen- 
dant in favour of the second defendant on the grond that the promissory 
note had been executed in favour of the second defendant benami for herstlf 
but the second defendant contested it, » S 

Held, that the suit was not maintainable by the plaintiff, as she was not 
the holder of the instrument and could not therefore entitled to payment 
in order to discharge the maker. 

Obiter in Subba Narayana Vathiyar v. Ramaswami Aiyar, (1906) LL. R. 
50 Mad. 88 (F.B.) at 90, followed. 

Brojo Lal Saha Banikya v, Budh Nath Pyarilal & Co., (1927) LL.R. 55 
Cal. 561 and Saruj Singh v. Deosaran Singh, A.LR. 1930 Pat. 313, referrad to. 

A very similar position arises as regards the right of a person to sue ona 
contract to which he.is not a party. 





1. (1932) L.R. 59 LA. 268° LL.R. 7 Luck, 324: 63 M.L.J. 336 (P.C.). 
*C. R. P. No. 1761 of 1931, : . . 46th November, 1934, 
90. ; 


Ty 


Kannammal. 


Stone, J : 


Chinna- 
Kuzhandai 
Ammal 
v. 
Veerasami 
Mudaliar. 


l Chinna- 
“ Kuzhandai 
Ammal 
Ye 
Véerasami 
` Madaliar. 


“714s tit MADRAS LAW. JOURNAL REPoRTSs. ` fvot. 


‘ Petition under S. 25 of Act IX of.1887, praying the High 


‘Court to revise the decree of the Court of the District. Munsif 


of Poonamiallee, dated 10th April, 1931 and passed i in S. C, S. 


No, 78 0f 1931. 


€ 


` T; R: Srinivasa Aiyangar fot appellant. 
'P. Thiruvengadaswamy Mudaliar for respondents. 

The Court delivered the following 

JUDGMENT. — In this case the plaintiff sued .on a promis- 


sory, note executed by the first defendant in favour of the 
second. defendant. The plaintiff’s claim was that the promis- 
„sory note. was executed in favour of the second defendant 
benami for herself. The trial Court dismissed the suit as not 


‘maintainable, and against this order of dismissal the present 


. Revision Petition has been filed. 


No direct authority ofthis Court has been ‘ented to me 
but there is an-obiter remark of a Full Bench in Subba 
Narayana Vathiar v. Ramaswami Atyar1 which supports the 


view of the learned District Munsif. That was a suit in which 
„the payee stied the maker of the note. who pleaded that the 


note had been executed in plaintiff’s favour only benami for 
one K and. that:it had been discharged by payment to the 
person really interested. It was held by the Bench that 


‘evidence to this effect could not be adduced by the defendant. 
That case is of course different from the present which comes 


directly under $. 78 of the Negotiable Instruments Act. The 
learned Judges in Subba Narayana Vathiyar v. Ramaswami 
\Aiyar1 however, proceeded to remark. 

«We cannot find any English gase i in which an undisclosed principal has 
“attempted to sue ona negotiable instrument, and we think that the decisions 
clearly established thet an undisclosed principal could not be sued”. 

The petitiones relies on a case reported in Brojo Lal S aha 
Banikya v. Budh Nath Pyarilal & Co.2, but unfortunately the 
remarks there are equally obiter. In that case one P. L. who 
was the holder of a promissory note sued thereon in the name 
‘of his firm and it was held that the names of the four persons 
-who were partners of that firm might be taken to have been 
“specifically Stated in the plaint and-all of. them might be con: 
‘sidered ‘to have joined as plaintiffs, and that there was. no 







. L A006) TLR. 30 Mad: Bat 9026 ML. 508 P), : 
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objection to the suit merely because the plaintiff, had joined the 
other partners with him. Ghose, J. at page 559 observes: 


` «This is sufficient for the purpose of deciding the case. But I think it is 
right that I should express my opinion with regard to the point which has 
been dealt with by the Subordinate Judge, as the question has been very 
elaborately argued by the learned Advocates on both sides”. ~ 
Turning to page 555 we find that the point dealt with by 


the learned Judge was ‘whether the true owner of the money 


can also maintain the suit and he answered it in the affirmative. 


Ghose, J. then proceeds to consider this question and disagrees 


with the view taken in Subba Narayana Vathiyar v. 
Ramaswami Aiyarl. Butit may be noted that he does not go 


further than this position which he states at page 562: 


«I have already stated it will do no harm to anybody, if the real owner is 
held to be entitled to sue if he is capable of giving a good discharge to the 
debtor from the holder of the instrument. In the present case, the holder of 
the instrument, Puarilal Das, has given evidence that the money belongs to 


all the members of the firm, and it has been found that the defendant was 


aware of it, He was willing to givea discharge to the defendant”. 

` In the case before me it is admitted that the plaintiff is 
not capable of giving a discharge to the first defendant the 
maker of the promissory note but the argument is that she 
could give a discharge by bringing the payee into Court along 
with the first deferidant and getting an order from the Court. 
So that even the obiter remarks in Brojo Lal Saha Banikya v. 
Budh Nath Pyarilal & Co.,2 do not go as far as the present 
petitioner requires the Court to proceed. . 


There is one case of a single Judge in Saruj Singh v: 


Deosaran Singh3 which does go to this. length. The only 


difference between that case and the present is that in that case | 


the payee whose name appeared in the f promissory note admitted 
the plaintiff’s claim whereas in this preseng case he contests the 
claim. If the principle contended for by” the petitioner.is 
correct, this ought to make no differenge,s bit it would on 
general principles seem obviously unfair that. the maker of a 
pro-note should be dragged into Court oneAccount of a quarrel 
between the payee named in the promissory note and some 
‘other person whose name was undisclosed at the time and of 
whom the maker. knew nothing. This consideration indicates 
to my mind that the view in Sarjug Singh v. Deosaran smal? 
is gadung. 





1. (1906) 1.L.R: 30 Mad. 88: 16 M.L.J. 508 (FB). 
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As regards the Calcutta case (which does not go far 
enough for the Petitioner) apart from.the fact that I should 
prefer to follow the obiter remarks of a Full Bench of this 
Court rather than the obiter remarks of a divisional Bench of 
the Calcutta High Court I apprehend that there is a very clear 
reason for not allowing a suit of this sort to be maintained, 
though it is a reason which might not apply to the obiter 
remarks in the .Brojo Lal Saha Banikya v. Budh Nath Pyarilal 
& Co... It is thjs, that what is a good defence to a claim 
made outside the Court cannot become a bad defence by 
bringing the defendant into Court and adding another defen- . 
dant. Here ifthe plaintiff had demanded the money from the 
first defendant out of Court, the latter would undoubtedly 
have had a perfectly good defence by quoting S. 78 of the 
Negotiable Instruments Act, and even on the view taken in the 
Calcutta case, as the plaintiff could not have given first defen- 
dant a discharge the plaintiff had no cause of action against 
him. I fail to see how a defence which is perfectly valid ifa 
party is not brought into Court ceases to be valid the moment 
the party is brought into Court. 

A very similar position arises as regards the right of.a 
person to sue ona contract to which he is not a party. B 
contracts to pay 4 a certain sum and subsequently C contracts 
with B to pay A, A not being privy to the latter contract. 
There was at ome time a decision of this Court that 4 could 
sue C on the latter contract by joining Basa co-defendant, one 
reason given being that all the parties being before the Court 
it’could do justice, and such.. a course would avoid multiplicity 
of suits. That view has*since been abanondoned and Tweddle 
v. Atkinson? (Kings, Bench) is conclusive that a party cannot 
sug ona contract to which he himself is not a party unless he 
is actually privy tosthe contract, i.e., unless the parties made it 
with the intention of making him a party to it. The reason 
for not allowing a person to sue on a contract to which he is 
not a party applies in the present case. If A sues C ona con- 
tract between B and C to which 4 is not a party, it ig 
undoubtedly a perfect defence for C to state.that A is not a 
party to the ‘contract and that defence being good, it cannot 
cease to be so by ADEE C into Court along with B. 


1. 1927) T. L. R. 55 Cal, 551. 
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For these reasons I hold that the lower Court’s decision is Chinna- | 
correct and there is no reason for me to interfere in revision. saneh ank : 
._ . = i = . Tag bh bi Pi U, 
The petition fails and is dismissed. Veerasami 
K.G. . f . Petition dismissed. Mudaliar. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PResent:—Mr. Justice RAMESAM AND MR. JUSTICE 
STONE. p 
Ramachandra Naidu .. Appellant* (fourth Defendant) 
D. h 5 
Pavalayammal and others .. Respondents + (Plaintiff and 
Defendants 1 to 3). R 
Mortgage Suit—Priority—Court auction-purchaser discharging certain Rama- 
encumbrances—Suit on subsequent morigage—Right *of purchaser to. claim chandra 
priority for his payments—Interest on payments whether allowable—Deduc- Naau 
tion for proportionute income from property. Pavala- 
The appellant had purchased certain property in court-auction 1 heldi in yammal, 


execution of his money decree and later discharged two out of three mort- 
gages to which the property was subject. Ina suit on the third mortgage the 
appellant was also impleaded as party and he claimed priority, in respect of 
payments made by him as also for the interest thereon. i 


Held, that the appellant was entitled to claim interest on the payments 
made by him but that was subject to a deduction to be made on. account of 
such fraction of the profits received by him which was not referable to the 
purchase money paid by him, 

Muihammal v. Razu Pillai, (1917) LL.R, 41 Mad, 513, referred to. 

Appeal against the decree of the District ‘Court ‘of Salem 
in Original Suit No. 3 of 1929. ~ 2 

C. S. Venkatachariar for appellant: . 

T. M. Krishnaswami Aiyar for respontlents. 

The judgment of the Court was delivered by 

Ramesam, J.—This appeal arises out of a suit filed on Ramesam, J. 
foot of a mortgage, dated 7th April, 1923eex&cuted in favour 
of the plaintiff by Sengoda Goundan, father of defendants 1 to 
3. The fourth defendant was impleadedsus he purchased the 
mortgage properties in an auction sale held in execution of a 

* money decree obtained against the mortgagor and is in posses- 

sion. Defendants 1 to 3 did not contest the claim. The fourth 
defendant raised-various defences. First, he pleaded that the 
suit mortgage’ bond was not supported by consideration and 
that it was a-collusive transaction between the mortgagor and 
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the plaintiff who was his near relation, intended to screen: the 


: properties..as:.the mortgagor was then ‘heavily indebted. 


Secondly he pleaded that: besides the plaintiffs’ mortgage there 
were two prior mortgages which were paid off by him and 
that he is entitled to priority by reason of such. payment over 
the suit. mortgage. These two contentions are made the sub- 
ject of two issues. The first issue was found in favour of the 
‘plaintiff but the second issue was found in favour-of the fourth. 
defendant and a decree was accordingly passed, providing for 
the ‘priority in respect of the payments made by the fourth 
defendant towards the earlier mortgages. The fourth defen- 
dant has filed this appeal. In appeal-he repeats-his-contention 
that the suit mortgage bond was nominal and was not supported 
by consideration. He raised certain questions of detail in the 
working out of the priorities which will be referred to later on: 

Taking up the first question, viz., whether the suit bond 
was stipported by consideration we see no reason to differ from 
the conclusion of the learned trial Judge. [His Lordship dealt 
with the evidence and concluded :] The result is that the first 
contention in appeal fails. 

' Coming to the second contention, the first point argued is 


that the fourth defendant is entitled not merely to the amount 


paid in respect of the prior mortgages but is also entitled to 
the sums due on the original mortgages which were discharged 


by him. though “by payment of a smaller amount; in other 
_ words that he is entitled to the benefit of any remission given 


by.the two mortgagees. Itis unnecessary to discuss this qies- 
tion at any great length because no such point seems. to have 


‘been raised in the lower court. The learned Advocate for the 


appellant now refers fo a registered receipt which shows that 
so far as the first mortgage was concerned, vis, Ex. ITI, the 
actual sum due at the time was more than Rs. 900 but that, a 
portion was given up and the mortgagee gave a full discharge 
on receipt of Rs. “900 only as shown by the endorsement in 
Ex: III. But this receipt was never proved in the lower court | 


‘and never exhibited. It was not before the learned trial Judge’ 


and no ‘complaint i is made in the grounds of appeal in connec- 
tion with: its not being ube That pere So, we must 


disallow this ground. 


Another grotind taken in appeal Batat the interest ‘allowed 


: to: ‘the plaintiff in the lower court was penal and éxcessive. 


ae : A ; 
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This again was not made the subject of an issue in: the court 


‘below and does not seem to have been raised there. This also , 


is therefore disallowed. 

The next point argued before us is that the fourth defen- 
dant should be allowed- interest on the sums he paid up to: the 
date-of payment.. He purchased’ the suit properties in cotirt 
auction for Rs. 850 subject to the three mortgages, viZ., the 
plaintiffs’ mortgage and the two earlier mortgages, viz.; Ex. IL. 


‘There are two items of suit property. Thg first item was pur- 


chased for Rs. 550. It was subject to all the three mortgages. 
The second item was purchased for Rs. 300. It was subject 
‘only to the plaintiffs’ mortgage. ‘The point raised by the 
appellant now does not concern the second eitemi but concerns 


‘only the first item. The facts relating to the’ payment of the 


mortgages over the first item are these. The fourth defendant 
has paid off the whole of the first mortgage and is certainly 
entitled to priority in respect of that payment. As to the 
second mortgage the plaintiff paid Rs. 100 and the fourth 
defendant paid the rest of the amount and they are entitled to 
rank equally in respect of these payments without any priority 
as between them but they will be entitled to priority “in respect 
of these payments over the suit mortgage. The question now 
raised is whether the fourth defendant is entitled to add the 


‘interest on his payments up to the date of payment. ` The 


learned Advocate for the appellant relies qn ` Ayyareddi v. 


Gopalakrishnayyal. The head-note seems to support him but 


on an examination of the facts of the casé what the actual 
decision is is not very clear. Onè complication in that cast is 
that the crops also were mortgaged to tht second mortgagee. 
This‘does not mean anything unfess the land was mortgaged 
with possession to the second mortgagee for ‘if there was no 
possession, the mortgage of the crops wold be futile. Any- 
how whether he had possession or not*he obtained’ a decree. 


‘That decree was paid off by defendants 4 to 7.. At that stage 
the only right of defendants 4 to 7 is by t reason of subrogation 


to get the amount paid with interest but accounting 


‘for such portion of the profits of the land as did‘ not 


represent the proportionate part referable to*the purchase 


money they .paid. The contention that- the contesting : 


defendants i in that case are not entitled to: any interest at all i is 


“A, (1920) 12. W,-101, . 
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profits and claim only the balance of the interest. 
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certainly not sustainable. All that could have been asked was 
that a fraction of the profits must be given credit to but the 
contention does not seem to have been raised in that form: 
The argument was that the contesting defendants were not 
entitled to ‘any interest at ‘all by reason of the enjoyment of . 
the profits.’ In that form the contention was disallowed, but 
Ido not think that the case can be regarded as an authority 
for more than this. The learned Advocate for the appellant 
also relied on Ghosg on Mortgage, 5th Edition, page 556.. The 
learned author observes: 


“Jf the sale effecteda transfer of the mortgagor’s estate though subject 
to encumbrances, thg purchaser would not be liable to account as mortgagee 
in possession because he would then stand in the place of the owner.” 


In our opinion this passage has nothing to do with the 
point now in question. That does not relate to a case where 
the purchaser has afterwards paid a prior encumbrance and 
claims interest on it. All that the passage says is that he is 
not bound to account like a mortgagee in possession. So 
understood one can take no exception to it. But the point 
that now arises is where such a purchaser pays off a prior 
encumbrance and claims interest on his payment whether he is 
not bound to account for a portion of the profits. The passage 
relied on does not touch on this question. When a person 
purchases property worth, say, Rs. 5,000 subject to an encum- 
brance of Rs. 1,000, certainly he is entitled to one-fifth of the 
profits represent?ng the return on the amount he paid and the 
other four-fifth of the profits as interest on the prior mortgage 
which he is expected te pay eff. If after his purchase he pays 
off the prior mortgage he becomes the complete owner of the 
profits representing the return on both the payments, or if, on 
account of the existenee of an intermediate mortgage there is 
no tomplete merger, one portion of the profits represents the 
return on the origitlaleprice he paid and the other portion of 
the profits should go towards the interest on the payment he 
made towards the- prior mortgage, f.e., he pays himself, he 
himself standing in the shoes of the prior mortgagee. If this . 
portion of the profits amount to more than the interest due to 
him, it may be he need not account for the balance and to this 
extent the above passage in Ghose may support him? But that 
is not so in this case. Where the interest exceeds that portion 
of the profits, he should give credit to that portion: of the 
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The learned Advocate for the respondent relied-on Bappu 


v. Venkatachalapathi Aiyar, Lakshmana Aiyar & Sons) and | 


the particular passage relied on is at.page 611: 


“ Even since the purchase under Ex. VII the purchaser and his succes- 
sors have been in possession and enjoyment of the properties covered by the 
sale deed. That being so, the claim for subsequent interest is obviously 
untenable. The third defendant would therefore be entitled to Rs. 200 alone 
and nothing for subsequent interest.” 


In cases where: the profits received are more than the 
subsequent interest, this conclusion is cotrect and one must 
assume that in that case the profits as more than enough to 
‘cover the subsequent interest. Therefore subsequent interest 
was totally disallowed. But in cases where the portion of the 
profits not referable to the purchase money paid is not enough 
to pay the subsequent interest, the claim for subséquent interest 
should not be completely disallowed. The interest should be 
allowed but a deduction made on account of the fraction of 
the profits received. Vide Muthammal v. Ragu Pillaiz. In 
‘the present case the fourth defendant paid Rs. 550 towards the 
_ first mortgage item. The item is about 10 acres and the profits 

‘must be much larger. Deducting roughly five per cent. as 
representing the return on the purchase money and substract- 
ing Rs. 273, the rest of the profits of the land must be deducted 
towards the iriterest which the fourth defendant claims for 
his payments towards the first and second mortgages. If he 
wishes to avoid the trouble of accounting foer.the, profits, the 
best thing for him would be not to claim interest in which case 
he need not account for the profits. Ha is certainly not bound 
to account for any surplus profits after deducting the interest 
where the profits exceed the interest? 


We make a decree accordingly, 7.¢.,*if, the fourth defend- 
ant claims interest, he should account for, ‘the profits after 
‘deducting Rs. 274. We modify the dower ‘Court’s decree 
accordingly. The appellant has failed on the first point. The 
second point does not seem to have beef raised in the Court 

. below in the form in which it is now raised and he has not 
succeeded on it fully. He should pay the costs of the respon- 
dents and bear his own. The fourth defendant will have 
three months for. electing whether he will claim interest. ate 





1. (1983) 64 M.E.J. 606. 2. (1917) LL.R, 41 Mad, 513. 
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“In CL. 5 of the decree for the words “the defendants” the 
words “Defendants 1 to 3” will be substituted as the fourth 


: 
B. V. V. Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice PAKENHAM WALSH AND 
MR. JUSTICE VARADACHARIAR. 





Madras Hindu Religious Endowments Board Act (1 of 1925), S. 59 (2)— 
Body of three trustees to administer temple—Scheme for an excepted temple 
Ultra vires, 


The Hindu Religions Endowments Board has no power to constitute a 
separate body of trustees for administering _ an endowment of an excepted 
temple under S. 59 (2) of the Act of 1925, 


Looking at the general scheme of the Act of 1925 it cannot be said that 
5. 59 (2) was not intended to confer special power on the Board in the case 
of Maths but merely to make a special restriction when the power under 
S. 59 (1) is exercised with reference to maths, 


The power of the Board in respect of an ‘excepted’ tempie is s clearly 
differentiated throughout the Act. 


Appeal against the decree of the District Court of Ganjam 
in Original Suit No. 55 of 1927. 


H. Suryanarayana for appellant. 
P. Venkataramana Rao for respondents. 


. The judgment of the Cotirt was delivered by 


Pakenham Walsh, J The appellant brought this suit to 
set aside a scheme. framed by the Hindu Religious Endowments 
Board with regard to the temple of Sri Hatakeswaraswami at 
Bhairi Singapuram.’, The scheme briefly was that the temple 
was to be gdminierce by a body of trustees three in number 
—who were. appointed for a period of three years. The 
plaintiff, stating that he was the hereditary trustee that he had 
not been guilty of mismanagement and that the scheme framed 
is unnecessary and ultra vires,. brought the suit for setting 
aside the samé. The Court held that the scheme was not ultra 


vires, that it was not inadvisable and ee it. with a small 





* Agee No. 120 Jof 1930. o g ° “12th esehanes: 1934. 


Gunda Naranna Naidu - <. Appellani* (Plaintiff) 
a A i 
' Bhairi Venkatarainayya Bhuktha Garu a 
and others . .. Respondents ( Defend- 
e, | ants). 
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alteration that, though the plaintiff was not a hereditary 
trustee, he could not be turned out except by a suit at the 
end of three years. The finding was that the suit temple 
was an ‘excepted temple’ under S. 5 (5) (a) of the Act of 
1925 and for the purpose of this appeal we propose to confine 


-ourselves to that Act. 


This being an ‘ excepted temple’ the power of the Board 


to frame a Scheme is under Chapter VI;'and S. 59 (2) of. 


that Chapter says: 


e . 
“ If in settling a scheme for the administration of the endowments 
connected with a math, the Board considers it necessary to associate any 
person with, or constitute any separate body for participating or assisting in 
the administration of such endowments, such person shafl be a person having 
interest and such body shall consist exclusively of persons having interest in 
such math.” 

The learned District Judge has overlooked the important 
fact that it is only a math which is here spoken of and not an 
“excepted temple’; and the question at issue is whether the 
Board has, in settling a scheme for an excepted temple, power 
to appoint such body as is contemplated under S. 59 (2). The 
answer to this question will have to be looked for in the 
general scheme of the Act. 


The definition of an ‘excepted temple ’—this being one 


such—is as follows: 


Section 5 (5) (a): A temple which before 1801 was, and since 1863 has, 


continued to be, under the sole management of a trustee whose nomination 
did not vest in, nor was exercised by, the Government nor was subject to the 
confirmation of the Government or of any public officer,’ 


We need not deal with the second clause (b) because the 
Court has found that the trustee here ig not a hereditary 
trustee. Therefore, ex hypothesi, this is a temple in which the 
Government did not exercise the right ef appointment of the 
trustee. Turning to S. 69 of the Act, we'find “ the Boaré or 
committee having jurisdiction over any ‘math ‘or temple may 
institute a suit in the Court to obtain a decree (a) appointing 
or removing the trustee of a math or exeepted temple”. Then 
follow further matters about which a suit may be brought and: 
it has to be noticed that clauses (a) to (d) correspond with 
S. 92 of the Civil Procedure Code, with the exçeption of the 
framing of a scheme. and calling for accounts. When we find 
that the framing of a scheme and calling for accounts are 
the two matters specially provided: for in.S. 59 (1) in the 
case of excepted ‘temples, it'seenis quite clear that the Board 
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does: not possess the ‘powers which the Court has under S. 92 


, except with regard to these two matters. This is clear indica- 


tion that the powers in Ch. VI are restricted and do not go 
beyond those given to the Board under that chapter. 


Virtually the argument which has been addressed: to us 
for the respondent is to show that S. 59 (2) was not intended ` 
to confer special power on the Board in the case of a math 
but merely to make a special restriction when the power under 
S. 59 (1) is exerq@sed with reference to maths. That-view 
we cannot accept, looking to the general scheme of the Act. 
Similar arguments were adduced before one of usin C. M. P. 
No.. 3053 of 1934.where the question of the right of the Board 
to appoint a receiver to an excepted temple was under discus- 
sion. It was there argued that such rights were implied in 
the general powers‘of management which were conferred upon 
them: It was even argued that the provisions in S. 73 ‘of 
the Act of 1927 ‘which correspond to S. 69 of the Act ‘of 
1925 were merely to enable the Board if they chose to bring 
a suit for the purpose of appointing or rémoving a trustee. 
If the argument urged before us, that the general power óf 
administration presumed to be given under S. 14 covers 
éverything which is not expressly forbidden, it would follow 
that the methods prescribed for appointing or removing a 
trustee, as well as other reliefs for which S. 69 expressly 
states the Board may go to the Court, are really superfluous. 
It is beside the point that the Court acting under S. 92 of 
the Civil Procedure Code or the Board or committee when 
dealing with non- -excepted “temples can appoint additional 
trustees, because here we are dealing with the powers of the 
Board in respect of an ‘ excepted’ temple which is clearly 
differentiated, throughout the Act. 


In this view, Mt a ds clear that thie first three clauses -of 
the scheme (a), (b) and (c) are ultra vires. Clause (d) of 
the scheme states that the trustee shall take immediate pòsses- 
sion of all the temple properties and lease them out by public | 
auction. This is apparently intended ‘to refer to property in ° 
the possession, of the number of persons mentioned and referred 
to. in issue No. 3.. The whole extent of the tenrples properties 


' appears to be about:48 acres of: which 16 acres and odd are 


in the possession.of the plaintiff.’ ‘The lower Court says that 


he is.one of -the alienees but that is: cekarhy wrong.- His 
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possession is evidently on behalf of the temple. As regards 


the other properties they admittedly have been held fora | 


long time by those in possession and there are no materials 
available on the records as to the terms of the grant and 


‘whether the property was granted to them or to the temple. 


Therefore the direction that the trustees shall take immediate 
possession of all the temple properties and lease the same 
appears inadvisable without further enquiry. Malfeasance 
with regard to the land was the only charge which the Board 
found established against the plaintiff and in our opinion it 
has not been proved that he was at fault in this “matter. 
There is no evidence which would justify usin saying that he 
was necessarily remiss in this matter or that this is a wise 
direction to give to him. We therefore consider that the whole 
scheme should be set aside and this appeal allowed. The 
plaintiff will be well advised in his-own interest to take proper 
advise as to whether any of these lands in the possession of 
the alienees ‘can be recovered for the temple and if so to take 
the necessary steps. In the circumstances of the case, as there 
is a question of law and as the appeal is partly due to the fact 
that the lower Court did not at all notice that S. 59 (2) 
mentions only maths and not excepted temples we direct that 
each side shall bear its own costs both here and in the lower 
Court. 

K. C. 





. Appeal allowed. 
PRIVY COUNCIL. ` 
[On appeal from the High Court of Judicature at Rangoon. ] 
PRESENT :—Lorp TOMLIN, Lorp RUSSELL or KILLOWEN 
AND SIR LANCELOT SANDERSON., ° 
Dawsons Bank, Limited . e-- Appellants* 
v. > 6 
Nippon Menkwa Kabushiki Kaisha , e ° 
(Japan Cotton Trading Company, 
Limited) ©.. Respondents. 


Indian Evidence Act, 1872, S. 115—Estoppel and Waiver, distinguished— 
Suit against a limited company—Effect of voluntary liquidation—Liquidators 
not parties to the suit. 

Estoppel and waiver are entirely different. There is* no such thing as 
estoppel by Waivér. |” 


Estoppel ($. 115, Indian Evidence Act) is not a cause of action. It may ° 


Gf established) assist a plaintiff in enforcing a cause of action by preventing 
nr 
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a defendant from denying the existence’ of some fact essential to establish 
the cause of action; or, in other words, by preventing a defendant from 
asserting the existence of some fact the existence of which would destroy the 
cause of action. f 
Estoppel is a rale of evidence which comes into operation if (a) a state-` 
ment of the existence of a fact has been made by the defendant or an 
authorized agent of his to the plaintiff or some one on his behalf, (b) with 
the intention that the plaintiff should act upon the faith of the statement, and 


-(c) the plaintiff does act upon the faith of the statement. A statement to 


ground an estoppel must be clear and unambiguous, Low v. Bouverie, (1891) 
3 Ch, 82, relied on. 


Waiver, on the otifer hand, is contractual, and may constitute a cause of 
action; if is an agreement'to release or not to assert a right. 


When an action is brought against a limited company incorporated under 


-the Indian Companies Act which has subsequently gone into voluntary 
liquidation, the company still remains as the defendant on the record. The 


liquidators are not parties to such suit and itis improper to implead them as 
defendants. The change that is brought about by the liquidation in regard to 


“the suit is merely this, that in the conduct of their defence the company 
‘would, before liquidation, act through the directors, and after liquidation, 
‘through the liquidators. 


Meaning of the letters O. K. placed on delivery-orders considered. 


Appeal No. 58 of 1934 against a decree of the High 


‘Court, Rangoon, dated the 21st August, 1933, varying the 


decree of the District Court of Pyapon, dated the 6th October, 
1932. | l 

De Gruyther, K. C. and A. Pennell for appellants. 

Dunne, K. C. and A. M. Talbot for respondents. 

21st February, 1935. . Their Lordships’ judgment was 

Lord RUSSELL oF ERE appellants are a 
limited company incorporated under the Indian Companies 
Act. They carry oa the business of bankers in Burma through 
the head office at Pyapon and various branches, one of which 
was at Bogale. They may be conveniently referred to as the 
Bank. The respondents to the appeal are a trading company, 
incorporated in Japén. They carry on business in Burma, and in 
the course thereof they purchase rice from paddy traders. They 
may be convehientlye referred to as the Japanese company, or 
as the plaintiffs. 

In the neighbourhood of Bogale are to be found rice mills * 
to which the traders bring their paddy for: the purpose of 
having it milled. One of these mills, the Natchaumgwa Mill, 
had been mortgaged by its owner to the Bank, and at all times 


elevant to this appeal the Bank were mortgagees in possession 
of this mill and were milling paddy.there for various paddy 
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traders. For brevity’s sake this mill will be referred to as the 


N. mill. It was managed by one Ba Maw, under the general . 


supervision of the Bank’s branch manager at Bogale, one Pya 
Cho. l 


Paddy traders are, not unnaturally, desirous of anticipating 
to some extent the realisation of the value of the produce 
which they bring to be milled; and in order to do so they 
obtain advances from the Bank on the security of the produce, 
the advances being repaid when the produse is sold as rice. 


The procedure was as follows:—When a trader desired 
an advance on the security of his produce, the mill owner or 
his manager would fill in a printed form (called warrant of 
goods) showing the amount of paddy hefd on behalf of the 
trader and its value. The warrant of goods recites (anticipa- 
tively) that the Bank has granted to the trader an advance, 
and contains undertakings to hold the produce, with the 
consent of the trader (who had to sign the document), on 
behalf of the Bank as security for the advance; not to deliver 
up possession of the produce except under the written directions 
of the Bank; and to affix labels on or near the produce so as to 
identify it as the Bank’s security. On receipt of this warrant 
the Bank manager would visit the mill and verify the quantity 


„of produce. If satisfied, the Bank would then make an advance 


to the trader, the trader signing in favour of the Bank (1) a 
letter of hypothecation which, after acknowleding the warrant 
of goods as constituting a security for the advance authorised 
the Bank in default of payment,to sell, and (2) a promissory 
mote for the amount of the advance. Before the millowner 


- or his representative (in this case" Ba Maw) parted with any 


rice to a purchaser he would require authority from the Bank 
manager so to do, which would only be given after the secyrity 
had been cleared. ow 


The facts which gave rise to the present litigation may 
now be stated. One of the traders whe brought his paddy to 
be milled at the N. mill was one Saw Kai. On'the 18th April, 
1930, a contract in writing was entered into between Saw Kai 
and the Japanese company by which the former sold to the 
latter 1,200 -bags of Ngasein big mill special rice at a price 


therein mentioned, to be delivered on the 15th May, 1930, and . 


to be milled at the N. mill. This contract was witnessed by 
Ba Maw, Wesana himself as manager of the N. mill. It is 
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not in dispute'that Saw Kai's produce at the.N. mill was in 
fact subject to’ securities (of the nature hereinbefore described) 
in favour of :the Bank for advances made to him, though it is 
denied that that fact was known to the Japanese company: 
All Saw Kai’s produce at the N. mill was noted in the paddy 
register kept at the mill as being under security to the Bank. 
By the 30th April, 1930, the milling of Saw Kai’s produce 
had proceeded so-far as-to have produced 700 bags of the 


contract rice, which.lay at the N. mill subject to the Bank’s. 


security. On that day two documents were signed by Saw Kai. 

One was a delivery order addressed to “the Godown Master ” 
at the N. mill requesting him to deliver to. the Japanese company 
or order “700 bags Ngasein big mill special rice, each bag 
weighing.224 Ib. nett.” The other was an invoice or bill to the 
Japanese company fer Rs. 8,310-6-6, the price of. the 700 bags, 
and stating that each bag weighed 224 1b. nett. Each document 
had on it a reference to the identifying mark. which was on 


the bags containing the rice, viz., “Mark B.M.S.—B4.” On 


each document were placed the letters O.K., and Ba Maw signed 
his name underneath those letters. , ` 

. It would-seem that those two documents were handed to: 
R: D. Patel, the’ agent of the Japanese company, by their 
vendor, Saw Kai, and that thereupon the Japanese company 
paid to Saw Kai the amount shown on the. invoice. This 
document has wrjtten on it the words and figures “Checked 
and paid. R. D. Patel. 30-4-30.” 

A further block of 350 bags was the subject-matter of a 
simtlar delivery order andi invoice, dated respectively the 1st and. 
2nd May, 1930, payment of the invoice price (Rs. 4,155-3-0) 
being made to Saw Kai on “the latter. date. The final block 
of 130 bags was theesubject-matter of a similar. delivery order 


: andi invoice, datedethé 10th May, 1930, payment of the invoice 


price (Rs. 1,780-13-0) being made to Saw Kai on the 11th 
May, 1930. ae 
_ Saw Kai, having received the money, aonda without 
baving paid off the Bank’s security, with the result that Ba 
Maw received no authority from Pya Cho to. réléase the 1,200 


bags of rice. -On the 26th May, 1930, Ba Maw wrate Patel a 


, letter refusing to deliver the rice. On. the 5th June the Bank 


telegraphed to the Japanese company that as Saw Kai had not 
cleared his produce. loan, they could dot deliver. This was 
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followed by a letter of the same date, asserting their security 
but making alternative suggestions to relieve the situation. 
These suggestions were not acceptable to the Japanese company, 
and on the 25th June, 1930, the plaint in this suit was issued 
by the Japanese company as plaintiff against Saw Kai and the 
Bank, as co-defendants. 

The claim was for Rs. 14,905-7-0, made up as follows :— 
(1) Rs. 14,449-7-0 being the contract price with interest at 
12 per cent. from the 15th May, 1930, to the date of the plaint, 
and (2) Rs. 456-0-0 the value of bags and’ twine supplied for 
bagging the contract rice. The cause of action alleged was, 
as against the Bank, wrongful conversion, ¢he Bank having 
sold the rice; but the vital issue betweenethese parties was 
whether the Bank was entitled to assert its security against the 
claim of the Japanese company to delivery of the 1,200 bags. 

In view of the divergent allegations made by or on behalf 
of the Japenese company in the course of the litigation, their 
Lordships think it advisable to examine the plaint and the 
evidence with some care. 


The plaint alleges (paragraph 2) that the contract of the | 


18th April, 1930, was made with the approval of Ba Maw, and 
that it was agreed that the Japanese company on payment of 
the contract price would be given delivery of the rice. Parti- 
culars delivered allege that this agreement was made between 
Ba Maw and Patel at the same time as the eontract for pur- 
chase, that it was oral, and that as evidence of it Ba Maw 
attested the contract for 1,200 bags. | The whole of this 
appears to be fiction, for Patel, according to his own evidente, 
was not present. . 


The plaint further alleges (paragraph 5) that when the 
delivery order and invoice of the 30th April} 1930, were signed 
by Saw Kai and signed by Ba Maw with the’ letters O.K., Ba 
Maw gave the Japanese company “to understand” or “an under- 
taking” that the 700 bags would be delivered dn presentation 
of the delivery orders. It would seem as if a similar allegation 
‘is intended to be made in paragraph 6 in relation to the later 
delivery orders ‘and invoices. These are allegations of 
contracts made on those respeciive dates by Ba Maw, presu- 
mably on behalf of and binding the Bank. 


In -paragraph 7 the allegation is made that Ba Maw 


represented that: delivery would be riade in terms of the 
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delivery orders; and in the alternative, that Ba Maw’s conduct 
led the Japanese company to believe that on making payments 
they would be receiving delivery according to the delivery 
orders without any claim being made by the Bank. Finally, 
in paragraph 8 it is pleaded that the Bank’s claim td security 
had been “waived,” or that the Bank were estopped from 
asserting the claim, the representation alleged to ground the 
estoppel being thus defined: “that on payment of the several 
sums aggregating Bs. 14,246-6-6, delivery of the 1,200 bags in 
suit would be given.” 


Patel in his evidence had a very different story to tell. 
According to him, Ba Maw, on behalf of the Bank, guaranteed 
the due performance of all contracts entered into with the 
Japanese company by traders whose paddy was milled at the 
N. mill: Ba Maw*was to countersign the trader’s contract 
“because if the contract Was not fulfilled by the trader, he 
would fulfil the contract.” He added that he would not have 
entered into the contract with Saw Kai if Ba’ Maw had not 
guaranteed its due performance. He gave no evidence of any 
such verbal representation by Ba Maw as to delivery as is 


` referred to in paragraphs 7 and 8 of the plaint, or of any 


such contract or waiver as are alleged in paragraphs 5, 6 and 
8 of the plaint. 

Although some of the other witnesses for the Japanese 
company gave eyidence supporting the story of a guarantee by 
Ba Maw of the due performance by the traders of their 
contracts, no one gave evidence of any such verbal E escnaa: 
tion or contract of waiver as aforesaid. 

Ba Maw denied the story of the guarantee of the contracts. 
He further denied that by words or conduct did he guarantee 
that the rice would-be delivered. 


The District Judge who tried the case, dealt with a multi- 
tude of issues, some sixteen in number. He rejected the whole 
story about the alleged guarantee. He found that there was 
no agreement by Ba Maw to deliver the rice on payment of the 
contract price of the 1,200 bags. He found that Ba Maw did 
not represent, to the plaintiffs that the rice would be delivered 
in terms of the delivery orders or lead the plaintiffs by his 
conduct to believe that such delivery would ‘be made. He 
found that the Bank had not waived their claim by. way of 


security, nor were they estopped from asserting the same by 
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“the conduct of Ba Maw. He dismissed the suit as against the 
Bank. 

The Japanese company appealed to the High Court of 

_ Judicature at Rangoon, which varied the decree of the District 

Court by directing that there should be a decree in favour of 


the Japanese company against the Bank, the exact details of ~ 


-which need not be set out. It is sufficient to say that the 
-decree proceeds upon the footing that the Japanese company 
“was entitled to recover from the Bank the gull amount claimed 
in the plaint. l l . 

The learned Judges of the High Court allowed the appeal 
upon (to quote the language of Cunliffe, J.) a point of estop- 
‘pel, what may be termed a double estoppel.” The learned 
Judge, in the first place, held that whatever might have been 
‘the real authority of Ba Maw, as between himself and the 
Bank, in regard to parting with rice which was still subject to 
‘the Bank’s security, persons dealing with the mill assumed that 
-Ba Maw had the full power of an ordinary mill manager, 
which would include the power “to deliver rice and to deal 
‘with delivery orders.” Accordingly, he held the Bank bound 
by the consequences of Ba Maw’s representations and preclu- 
ded from denying his apparent general authority. 


It is unnecessary for their Lordships to say whether this 
ruling fits in with the actual facts of this case; but they under- 
stand it to mean that as between the Bank and the plaintiffs, 
the Bank were bound by and estopped from denying the truth 
of representations made to the plaintiffs by Ba Maw. The 
learned Judge having established the first {imb of “the double 
estoppel,” then dealt with its second limb. This part of the 
judgment is crucial, and as their Lordships read it, it depends 
€ntirely upon the meaning and effect of thé letters O.K. which 
.Ba Maw placed upon the delivery ordegs.e Cunliffe, J., holds 
that they amount to a statement “that there will be no insist- 
ence upon any check on delivery,” and hethen proceeds thus :— 

“Tn this connection the only check . . . was the operation of the 
*:Jien, the effect of which is waived by the letters Ò. K. Inother words, I take 
the view that the' second part of the estoppel consists of an estoppel of a 


principal by the waiver of his agent, in this case the estoppel of Dawson’s 
Bank by the Waiver 6f Ba Maw.” 


These words, which are the true foundation ef ‘the ° 


“judgment, disclose, in their Lordships’ opinion, a confusion of 
thought upon the subjects of estoppel and waiver. 
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The ‘question of estoppel is governed by S. 115 of the 
Indian Evidence Act, which for the present purpose seems to. 
their Lordships not to differ from the law.in England in- regard 
to estoppel in pais. 


Estoppel is not a cause of action. It may (if established ) 
assist a plaintiff in enforcing a cause of action by preventing a 
defendant from denying the existence of some fact essential to. 
establish the cause of action, or (to- put it in another way) 
by preventing a dgfendant from asserting the existence of 
some fact the existence of which would destroy the cause of 
action. It is a rule of evidence which comes into operation if 
(a) a statements of the existence of a fact has been made by 
the defendant or an authorised agent of his to the plaintiff or 
some one on his behalf, (b) with the intention that the plaintiff 
should act upon the faith of the statement, and (c) the 
plaintiff does act upon the faith of the statement. On the 
other hand, waiver is contractual, and may constitute a cause 
of action; it is an agreement to release or not to assert a right. 
If an agent, with authority to make such an agreement on 
behalf of his principal, agrees to waive his principal’s rights, 
then (subject to any other question such as consideration) the 
principal will be bound, but he will be bound by contract, not 
by estoppel. There is no such thing as estoppel by waiver. 


Baguley,-J., bases his judgment, also on estoppel, but upom 
a different estoppel, which he established thus:—A firm called 
Tata’s had been jn the habit of buying rice milled at the N. 
mill. Tata’s banked, with the Bank and paid the traders. 
through or at the Bank, with the result that the Bank’s security 
was always discharged and „the rice was always delivered to. 
the purchaser. At some time Ba Maw is said to have told 
Taéa’s agent that if he put O.K. on the delivery order “Tata’s. 
were certain to get thg rice free of lien.” The learned judge, 
accepting the view that the arrangement was that the plaintiffs. 
“should do business with Ba Maw on the same lines as Tata’s 
did business with Ba Maw,” held that because Ba Maw did not 
tell the plaintiffs that the letters O.K. on their delivery orders® 
bore a different meaning from the meaning which they bore on 
Tata’s delivery orders, the Bank were aane from denying 
that they had the same meaning. 


Their Lordships think it unnecessary to consider. whether 


the actual circumstances of this case could justify the ground- 
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ing of an estoppel upon this.alleged omission on ‘the part of 
Ba Maw. It will, however, be ‘seen that’ both judgments 
ultimately depend upon the'meaning of the letters O.K. on the 
S orders. 

. Without some assistance in ‘the way of evidence their 
Lordships might have found themselves in a difficulty, and all 
the more so since the origin of this commercial barbarism 
(which, according to the Oxford: Dictionary, was already. in 
use as far back as 1847) is: variously assigned in different 
works of authority. The general view se¢ms to be that the 
letters hail from the United States and represent a spelling, 
humorous or uneducated, of the words “All cogrect.” Another 
view is that they represent the Choctaw word okeh, which 
signifies “So be it.” 

The evidence in this case as -to fhe: meaning. of the ues 
O.K. is sometimes confused with the witness’s contention as to 
what Ba Maw intended them ‘to denote. : Thus Patel says, 
«The words O.K. were put to indicate that payment had been 
made .... and that he was bound to make the delivery 
mentioned in the delivery order.” He added later, “I think 
: the meaning of the letters O.K. is ‘all correct,’ because these 
` letters are in general use. The initials O.K. are in general use 
by all sorts of people, and it is not limited to: any trade.” 
Prabhulal, one of the plaintiffs’ rice brokers, said, in regard. to 
other transactions, ‘By the letters O.K. Ba Maw meant that 
the number of bags specified on the delivery orders went over 
into the safe custody of the mill, and that we would have sole 
lien over the bags—so much so that not*even a sample would 
he given out of those bags to anybody else”: which, if true, 
would indicate a triumph of conciseness. . Ba Maw explained 
the meaning of the letters O.K. thus: “Tee letters O.K. signify 
the existence of the seller’s rice at the mil., SH meant to 


signify that the bills had been checked and found correct. I’ 


put the letters on the bills and delivery orders to show that it 
is. more business-like and also for the® satisfaction of the 
buyers and the sellers regarding the existence of the rice and 
“the correctness of the calculations.” Later he said, “I simply 
meant that the particular: quantity of bags was in existence in 
the mill” °°. 

The question is not what, Ba Maw intended to represent 
by -placing the-letters.gn the delivery orders,..but what the 
letters méan when placed there. 
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The only conclusion at which, in their Lordships’ opinion, : 


| it is possible to arrive, is that the letters O.K. on the delivery. 


orders and bills mean,substantially what Ba Maw said that; 
they meant, viz., that the details contained in those documents ., 
were correctly given; in other words, they constituted’ a state- 

ment by Ba Maw that there was at the N. mill the specified , 
number of bags of the specified rice with the specified mark,- 
and of the specified weight, the property of Saw Kai. This 

was a statement which Ba Maw was entitled to make, and it.- 
therefore binds the®*Bank; but it is in no wise a. statement that 

the ricé is unencumbered. | It is certainly not a representation: 
that in fact'the rice is free of all encumbrances, and it there-. 
fore cannot ground an estoppel so as to prevent the Bank from 

asserting and proving their rights as encumbrancers. A. 
statement to ground an estoppel must be clear and: unambigu- 

ous. Low v. Bouveriel. , 

_ But even if their Londahipas were to accept the meaning 
attributed to the letters O.K. by the plaintiffs and the High~ - 
Court, it would be impossible to hold that ‘they constitute a. 
representation which could ground án estoppel : for the meaning. 
so attributed, is-not a representation of an existing fact, but a 
representation of a future intention, which might or might not- 
be enforceable in contract. “ The words O.K. must mean that 
the actual delivery of the goods would not be opposed, and that 
the Bank would waive their lien upon the goods so that the’ 
purchaser could obtain delivery”: that is the High Courts 
statement of the’ plaintiffs’ contention: and in his judgment, 
Cunliffe, J.; states that the letters O.K. imply “that there will- 
be no insistence up@n any check on delivery.” < 

‘But the difficulties of the plaintiffs on this appeal do not 
end, there. There is*complete absence of any evidence that 
Patel, when ‘he-paid the money ‘to Saw Kai, relied upon the 
presence of the letters*°O.K. on the delivery orders or bills, and 
this is an essgntial element in establishing the plaintiffs’ plea 
of estoppel. Indeed, “it is difficult to see how Patel could have 
given any such evidence, for his contention throughout was, 
that the ‘Bank, through Ba Maw, had guaranteed the due 
fulfilment by the traders of all their contracts: with the plaintiffs ; 
and if that were so, there could be no reason. for Patel, to 
place any reliance upon the letters O.K., whatever their meaning, 





1. (1891).3 Ch. 82, ` * e, 
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in parting with the purchase money. According to him, the 
Bank were liable for any default by Saw Kai. 


It was conceded and properly conceded, by Counsel for 
the Japanese company, that as the case had developed at the 
trial, they could only successfully resist this appeal if the Bank 
were estopped from asserting-their rights under their security. 
For the reasons given, their Lordships are of opinion that the 
estoppel has not been established, with the result that the 


appeal must succeed. , 


Before indicating the order which their Lordships think 
should be made, they desire to call attention to a series of 
mistakes which have occurred in the course òf this litigation 
as regards joinder of parties, due apparently ‘to a misapprehen- 
sion on the part of all concerned as to the legal position of a 
limited company incorporated under the Indian Companies 
Act, which has gone into liquidation. The plaintiffs sued to 
enforce causes of action against Saw Kaiand a limited company, 
` wig., the Bank, and these two were rightly made the only two 
defendants to the suit. The plaint adds in the title of the suit 
after the name and description of the Bank, the words :—* by 
its General Manager, E. A. Heaton.” This addition may 
perhaps be necessary under the local procedural rules; but it 
does not make Mr. Heaton a party to the suit. The second 
defendant is the Bank and the Bank alone. 


Issues were settled on the 29th September, 1930. Subse- 
quently the Bank went into voluntary liquidation, and Mr. 
Laurence Dawson and Mr. Heatom were appointed liquidators. 
Thereupon the plaint was amended aby, straking out the name 
of the Bank as second defendanty and ‘inserting the name of 
Mr. Laurence Dawson as second defendant and the name of 
Mr. Heaton as third defendant, both being jointly described 
as “Liquidators of Dawson’s Bank, Istd. (in liquidation), 
Pyapon.” The Bank thus ceased to be a defendant to the suit. 
The only defendants then, were first defendant Saw Kai, 
second defendant Mr. Laurence Dawson, and third defendant 
Mr. Heaton; and so constituted the suit was tried, the suit 
being dismissed -against the second and third defendants with 
costs by a decree- dated the 6th October, 1932. There had 
been no fresh. settlement of issues; these had been framed, and 
were answered by the judge, on the footing that the second 
‘defendant to the. suit was the Bank. After the trial, as their 


PU. 
a. 


- Dowson$ 


noe Ltd.: 


Nippon 

Menkwa 
Kabushiki 

Kaisha. 


Lord 
Russell of 


Killowen.. f 


PC, 





Dawsons ` 


Bank Ltd. 


Nippon 
Menkwa 
Kabushiki 

' Kaisha. 

Lord 
Russell. of 
Killowen. 


3 


g 


736 THE MADRAS LAW JOURNAL REPORTS. - [VOL 


Lordships were informed, the liquidation of the Bank was 
stayed or otherwise put an end to, so that the limited company 
was able to carry,on its business as before. the liquidation. 


On the 4th January, 1933, a memorandum of appeal was 
presented by the plaintiffs and an application was, made by 
them praying that the cause title might be amended. This was 
acceded to by an order of the High Court, and the title of the 
proceedings on the hearing of the appeal disclosed the Japanese . 
company as appellants against the Bank by their’ secretary, 
Hugh Dawson, as sole respondents: in other words, an appeal 
by the plaintiffs from a decree in a suit to which the Bank were 
not parties, is Brought by the plaintiffs against the Bank as- 
sole. respondents. * The decree made by the nie Court on the 
hearing of the appeal i is thus entitled — 

NIPPON MENKWA KABUSHIKA KAISHA (The 
Japan Cotton Trading Co.,Ltd.) Incorporated in -~ . 


. Japan, 554, Merchant Street, Rangoon, represented ' 
by their Manager Mr. T. Saito .. Appellant (Plaintif) 


v 
DAWSONS BANK, LTD., a public company incor- 
„porated under the Indian Companies Act having its 
Head Office at Pyapon by its Secretary Hugh Dawson. Respondents (second 
_ and third defendants). 


By its operative part it provides for a decree “ against the 
respondents the second and third defendants” for a large 
sum; it further orders “the respondents, second and third 


defendants ” to pay a sum for the appellants’ costs of the 


appeal ; and finally it grders “the respondents second and third 
defendants” to pay the plaintiffs” costs in the lower Court. 


Their Lordships. ‘feel gtave ‘doubts as to the exact ‘effect 
of such a decree. The second and third defendants in the suit 
were Mr. Laurence Dawson and Mr. Heaton; but they were 
not respondents to" the appeal. The only respondents to the 
appeal were the Bank, who were not parties to the suit when the 
decree which 15 appêhled from was pronounced. Mr. Laurence 
Dawson and Mr. Heaton cannot be the victims aimed at by the 
High. Court decree; yet if ‘the second defendant ” referred” 
+o in the High Court decree means the Bank, it would seem 
that the- appellate tribunal is exercising originaljurisdiction 
over a company which was not a party to the suit when the 
decree appealed from was pronounced, and is even erdering 


that company to pay the costs of the original hearing: Further, 
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if “second defendant’? means the Bank, then “the third 
defendant” can only mean Mr. Hugh Dawson, who is no 
party either to the action or the appeal, and al whom no 
claim has ever been made. 


Here, indeed, is a comedy or: errors, all of which might 
have been avoided if the Bank had remained throughout the 
sole co-defendant with Saw Kai. The liquidation could make 
no difference in this regard: the claim of the plaintiffs was a 
claim against the Bank, and not against the liquidators. . The 


change which was brought about-by the liquidation in segard. 


to the suit was merely this, that in the conduct of their defence 
the Bank would, before liquidation, act through the directors, 
during liquidation through the liquidators, and after the 
termination of the liquidation through the directors once more: 
If these considerations had been kept in mind, the present 
tangle could never have arisen. 


Their Lordships have thought it right to call attention to 
these errors in order that in the future such mistakes may be 
avoided. In the present case these mistakes might well have 
made it difficult to proceed with the hearing of the appeal, but 
for the fact that, as their Lordships were informed, the decree 
of the High Court had actually been enforced upon the footing 
that it was an effective decree made against the Bank as sole 
co-defendant to the suit with Saw Kai; and that the Bank 
were willing to waive any irregularity and treat the decree as 
an effective decree, as indicated above. . 

Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, the decree of tle High Court set 
aside, and the decree of the District Judge restored without 
variation. The respondents must pay tle appellants’ costs of 
the appeal to the High Court, and of this appeal. ° 

Solicitor for appellant: J. E. Lambert. 

Solicitors for respondents: Bramall aud Bragnall. 


EER ” ` Appeal allowed, 
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ae IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. Justice CURGENVEN AND MR. JUSTICE 
2 KING. i 


R. Venkatesa Aiyangar .. Appellani* (Petitioner seventh 

i Í i Defendant in O.S. No. 7 of 

ae ; l 1925 and fifth Defendant in 
; i O.S. No. 799 of 1923) 


D. 
P. R. Y. Manikkavachakam 
. Chetty and others .. Respondents (Respondents 1 to 
anos | 6 Plaintiff and Defendants 1 
ES, S h to Gand 8). 
eVenkatesa Mortgage—Succéssive mortgages—Second mortgagee bringing properly 


Aly: reas to sale—Fifih mortgagee claiming priority in respect of amount he had paid 
Manikka- i redeeming first morigage—Order under O. 34, R.12 that sale of property 
vachakam free of fifth morigagee’s rights—Before sale another mortgagee paying off 
Chetty. second mortgagee and decree declared fully satisfied—Fifth morigagee’s 
f application to bring the property to sale in execution of the decree obtained 
in the second morigagee’s decree—lWhether a decree declared fully satisfied 
could be executed again, and if so whether at the instance of the fifth mort- 
gagee—Right of intermediate mortgagee where a third mortgagee redeems 
first—Interest whether can be claimed. . 
_ Ifa third mortgagee is subrogated to the rights of a first mortgagee, he 
stands in the shoes of the first mortgagee, and his rights are identical with the 
rights already possessed by the first mortgagee, although in certain situations 
modifications in that principle will prevail. But no principle of law can be 
conceived of by which the rights of intermediate mortgagee can be adversely 
affected by anything done without his knowledge by a mortgagor and the first 
and third mortgagees. 
The third mortgagee is not entitled to interest, as against an intermediate 
ë mortgagee in whose favour a decree has been passed on any amount which 
he (the third mortgagee) pays in order to redeem the first mortgage, if he 
consents to have the property sold free of the first mortgage to which he has 
been subrogated. + 
There were five mortages on a property in succession and the second of 
sulh mortgagees filed a suit to enforce his mortgage in which the fifth mort- 
gagee (appellant) Waseimpleaded as the fifth defendant. The appellant 
claimed he was entitled to priority in respect of the amount which he had 
paid to redeem the first mortgage together with interest in full and a decree 
was passed to that effect® The property was in due course proclaimed for 
‘sale and then an order was passed under O. 34, R. 12 with the consent of the 
appellant that the property should be sold free of his rights as subrogated 
mortgagee and that he himself should be paid first aut of sale proceeds. 
Meanwhile, however, before the date of the sale the third mortgagee paid off 
the decree amount to the second mortgagee and no sale was keld, the decree 
being declared fully satisfied. Subsequently the appellant-filed an application 
PONEO CE OLLI, 


* ALA. O. Hea of 1928 
an 
2 F A, A, A, O. No, 116 of 1931, 


29th January, 1935, 
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requesting that the property should be brought to sale in execution of the Venkatesa 
same decree obtained in the suit brought by the second mortgagee resting his Aiwangar, 
rights upon the order passed under O. 34, R. 12, This application was ~ Manikka- 
dismissed by the lower Courts, vachakam 
Held, that a decree-holder in a suit alone can make an application under (Chetty. 
O. 34, R. D, When he makes it, of course the prior mortgagor whose rights 
must be safeguarded, has to be consulted and asked whether he prefers to 
have the sale subject to or free of his mortgage. If he chooses the latter . 
course, a provision is made that the amount of his prior claim shall be paid 
off first from the sale proceeds. That however, would be very far from 
constituting him an alternative plaintiff in the suit and it is only if he is so 
constituted that he can have any right to execute the decree, 
Even while the decree still remains alive, the language of O, 34, R. 12 
does not permit of a prior mortgagee having the mortgaged property sold; 
still less any authority will allow an application made like the one hereafter 
the decree has already been declared fully satisfied. 


Appeal against the order of the Court of the Subordinate . 
Judge of Cuddalore, dated 14th February, 1928 and made in 
M. P. R. No. 2600f 1927 in O.S. No. 7 of 1925. 

M. Patanjah Sastri for appellant. 

B. Sitarama Rao, S. R. Muthuswami Aiyar, K. V. S eshadri 
and S. Kalyanasundara Mudaliar for respondents. 


The judgment of the Court was delivered by 
King, J.— These are connected appeals concerned with King, J, 
property which has been subject to five successive mortgages. 
The first was a usufructuary mortgage executed in January, 
1910, for Rs. 4,000; the second was a simple mortgage execut- 
ed in July, 1912 for Rs. 500; the third was a simple mortgage , 
executed in August, 1917 for Rs. 10,000; tle fourth was a 
simple mortgage executed also in August, 1917 for Rs. 691-12-0 
and the fifth was a simple mortgage executed on the 27th . 
February, 1920 for Rs. 4,500. The fifth mortgage was execu- 
ted in favour of the appellant in these appeals and of thè sum 
of Rs. 4,500 secured by that mortgage, Re. 4,000 was devoted 
to the discharge of the first usufructuary mortgage of 1916 on 
the same day. ° 
In 1923 the second mortgagee filed a suit (0. S. No. 799 
of 1923) to enforce his mortgage in which thé appellant was 
eimpleaded as the fifth defendant. The appellant there claimed 
that he was entitled to priority in respect of the Rs. 4,000 
which he had paid to redeem the first mortgage .together with 
interest on*that sum, and a decree was passed recognising that 
contention ir full. The property was in due course proclaimed 
for saléand then an order was passed under‘O. 34, R., 12 with 
the consent of the appellant that the property should be sold 
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free of his rights as subrogated mortgagee and that he himself 


Should be paid first out of the sale. proceeds. Meanwhile, 


however, before the date of the sale the third mortgagee paid 
off the decree amount to the second mortgagee and no sale 
was held, the decree being declared fully satisfied. “This was 
on 25th January, 1928. On the 13th. March the.appellant filed 


- an application requesting that the property should be brought 


to sale in execution of the same decree in O.S. No. 799 of 
1923 resting his jights upon the order. passed under O. 34, 
R. 12, This application was dismissed by the District Munsif 


-and the District Munsif’s Order was upheld by the learned 


District Judgesof South Arcot. Against this, the appellant 
has filed C.M.S.A. No. 116 of 1931. ac 

In 1925 the third mortgagee filed O.S. No.7 of 1925. Here 
again, the appellaht was impleaded as the seventh defendant . ` 
and again he claimed priority for -the sum.of Rs. 4,000 with 


‘interest. - The judgment in this suit was pronounced on 23rd 


December, 1925, allowing priority to the extent of Rs. 4,000 
but without any discussion of the claim to receive interest on 
this sum and the decree was drawn up in accordance with the 
terms of the judgment. In April, 1926, the appellant applied 
for the amendment of this decree, his first relief being ‘to 


‘make clear that his priority was in regard to the Rs. 4,000 and 


interest thereon’. This application was permitted to be with- 
drawn in July, 1926, with liberty to bring a fresh petition. | In 
October, 1926, a second application was made by the appellant 
in which he no longer repeated his request to amend the 


‘decree but asked that ‘the Court might be pleased to direct 


the sale of the hypotheea free of the petitioner’s prior mort- 
gage and that out of dhe proceeds the principal and interest 
dug should be paideto the petitioner’. This petition was disposed 
of on 18th Februar, 1927, by the following order :— ; 


pi Both parties have no objection to sell the properties in question free of 


the petitioner's Qtior mortgage. The question as to whether as claimed 


herein the petitioner is MAtitled to claim also interest on his prior mortgage 
‘amount of Rs. 4,000 shall be considered under O. 34,.R. 13, Civil Procedure 


Code, after the realisation of the sale proceeds and when the same is distri? 


‘buted, ‘The petitioner is at liberty then to press his claim for the same. 


Petition i is closed.” 
- In due course the sale was held aidi in Octobér, 1927, the 


Seient applied for a cheque for Rs. 4,000 - ‘plus interest 
„thereon: . ‘The cheque was issued for Rs. 4,000; bút the*District 
‘Munsif refused to allow the petitioner’s claim for interest 
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holding that in' the first place he is precluded from obtaining 


interest by the terms of the decree which was being executed - 


and in the second place, that according to law he was not 
entitled to any interest. Against this order the present C. M: A. 
No. 308 of 1928 has been filed. 


The first question argued before us was with regard to the 
terms of the decree. Paragraph 2 of the decree runs as follows: 


“That if such payment is not made on or before the said 23rd day of 
June, 1926, the mortgaged property hereunder deseribed or a sufficient part 
thereof be sold, but that the rights of the 7th defendant (that is, the present 
appellant) to the extent of Rs. 4,000 (rupees four thousand only) paid in 
discharge of Exs. HI and TIT-a shall be reserved over certain items.” 


It is argued on behalf of the respondent that this decree 
does not provide for the payment of any interest to the appel- 
lant and that in so far as interest has npt- been specifically 
mentioned in the decree, the claim for interest is barred unless 
the decree be amended. This argument, we think, has consider- 
able force, but at the same time the detree is not so clearly 
worded as to be free from all ambiguity and we think it is 
possible to: construe the decree as reserving to the appellant 
such rights as are inherent in or flow from the discharge of 
the prior mortgage, and if those rights include the right to 
receive interest on the amount paid, then we think effect might 
be given in execution to this matter, even though the word 
‘interest ’ does not appear in the decree noris there any cal- 
culation of it or any sum so calculated mentioned in the 
decree. We have accordingly heard the appeal on its merits. ` 


The merits of this appeal involve What is purely a question 
of law, and. for the moment, we need not refer to the actual 
positions occupied by the partie in this appeal but will refer 
to a hypothetical case in which there dhe three mortgages on 
the same property and the third mortgagee has redeemed” the 
first mortgage and has been therefore sAbrogated to the rights 
of the first mortgagee. We will speak, of the mortgages as 
the first, the intermediate and the third Mortgage. Ordinarily, 
Of course, it is clear that when a third mortgagee is subrogated 
to the rights. af the first mortgagee, he stands in the shoes of 
the first mortgagee, and his rights are identical with the rights 
already po$sessed by the first mortgagee. But it is.argued in 
support of this appeal that this principle has been modified in 
certain*situations. We have been informed that. where the 


interest payable on the first mortgage is higher than the. interest 
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payable on the third, when the third mortgagee redeems the 
first mortgage and is subrogated to the rights of the first 
mortgagee, he cannot claim the interest provided for in the first 
mortgage but only the interest to which he has a right on the 
terms of his own third mortgage. We have also been referred 
to acase in which the third mortgage was a usufructuary 


mortgage and the first mortgage, a simple one. It has there 


been held that the third mortgagee on redeeming the first 
mortgage is entitlednot only to receive the interest provided for 
in the first mortgage but also to retain his rights as usufructuary 
mortgagee and remain in possession of the mortgaged property 


‘until the first mortgage amount hasbeen discharged. These 


cases however do*not touch the real question at issue, which 


we consider to be the rights of. the intermediate mortgagee. 


We can conceive of no principle of law by which the rights of 


the intermediate mortgagee can be adversely affected by 


anything done- without his knowledge by a mortgagor and the 
first and the third mortgagees and it will be seen at once upon 
an examination of the two cases to which we have been 


teferred, that although some modification was there made of 


the ordinary principle that the third mortgagee, stands exactly 
in the shoes of the first mortgagee in neither case has prejudice 
been caused to the intermediate mortgagee. 


To return now to the present case (i.e., C. M. A. No. 308) 
the situation is this, that when the third and fourth mortgages 
were taken, the third and fourth mortgagees took their securi- 
tieS subject to a priot usuftuctuary mortgage for Rs. 4,000. 
Not only at the time when he executed his second mortgage 
but at any subsequent period those mortgagees could redeem 
the, first mortgage by paying Rs. 4,000 and Rs. 4,000 only. 
If the appellant’s cpntention is to be upheld, they are now 
saddled with a liability of over Rs. 7,000 in advance of their 
own securities and this has been done without their knowledge 
and without their consent. There is of course no direct 
authority in support of the present contention of the appellant. 
and we must decline to accept it. ve 

The appellant however next falls back upon the argument 
that even though he can make no legal claim for interest, the 
parties have agreed that he should be paid that interest. He 


_refers us to an order of the Subordinate Judge passed on 18th 


LXVIiI] THE MADRAS LAW JOURNAL REPORTS. 743 


February, 1927, in E. P. R. No. 131 of 1926. That order 
runs as follows — 


“Both parties agree that lot No. 39 shall be sold subject to the decree in 
O. S. No. 799 of 1923. Oat s eee 


and it is argued for the appellant that what that order means 
is that in carrying out the sale of that particular lot and in 
distributing the sale proceeds reference will be made by the 
parties to the provisions of the decree in the earlier suit, and 
therefore in effect that the parties agreed that the appellant 
who is granted priority in both suits should receive not only 
merely Rs. 4,000 but the interest which the decree in O.S. 
No. 799 of 1923 awarded him. We are unable to accept this 
argument because we consider that it entirefy misinterprets the 
real meaning of the words ‘subject to the decree”. All that is 
meant, we think, by, the lower Court’s order is that whatever 
may happen with regard to the sale of this lot, any rights 
which may still subsist under the earlier decree remain unaffec- 
ted, For example, if the appellant has the right which he now 
claims in the connected appeal to execute the decree in O,S. 
No. 799 of 1923 the actual fact of the sale held in execution of 
the decree in O.S. No. 7 of 1925 will not affect his right. But 
we are entirely unable to agree that there was or could have 
been any agreement between the parties that the terms of the 
decree in O.S. No. 799 of 1923 should be referred to and 
incorporated in the decree in O.S. No. 7 o€ 1925 when that 
latter decree was actually being executed., We accordingly 
hold that the appellant in CMA. Ng. 308 of 1928 fails on 
both these points on the merits Hi this appeal must” be 
dismissed with costs. 


The connected appeal C. M.S. A. eNo. 116 of 1931 has 
already been briefly referred to. The appellant claims ag an 
alternative remedy to his prayer in C. M.°A. No. 308 of 1928 
that he should now be entitled to execute the decree in O. S. 
No. 799 of 1923. He can refer us t@ no provision of the 
, Civil Procedure Code and to no judicial ruling which authori- 
ses this right., „But he says that his right is inherent in the 
language of O. 34, R. 12. O. 34, R. 12, runs as follows :— 


« Where any property the sale of which is directed under this order 


subject to a prior mortgage, the Court may, with the consent of the prior ` 


mortgagee, direct that the property be sold free from the same, giving to 
such prior, mortgagee the sathe interest in the proceeds. of the sale as he had 
in the property sold,” 
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Venkatesa ; It is conceded by the learned Advocate for the appellant 
oe . that the prior mortgagee can himself make no application under 


Manikka- O. 34, R. 12. It is the decree-holder in the suit who alone can 
“Chetty. make this application. When he makes it, of course the prior 
King. 7. mortgagee, whose tights must be safeguarded, has to- be 
ae consulted and he is asked whether he prefers to have the sale 
subject to or free of his mortgage. If he chooses the latter 
course, a provision is made that the amount of his priority 
shall be paid off first from the sale proceeds. This, however, 
is in our opinion very far from constituting him an alternative 
. plaintiff in the suit and it is only if he is so constituted that 
he can have any sight to execute the decree. The very terms 
of the Order contemplate that an actual execution application 
has been already moved by the decree-holder, and we 
think it is absurd to visualise any situation in which from the 
moment such an order is ‘passed two persons can be alterna-’ 
tively entitled to apply for execution independently of each 
other. Even while ‘the decree still remains alive, we can see 
nothing in the language of O. 34, R. 12, which permits a prior 
mortgagee to have the mortgaged property sold; still less can 
we see any authority in this order for an application made 
like the present one after the decree has already been declared 
fully satisfied. We are therefore. unable to accept the conten- 
tion of the appellant in this appeal and it too is dismissed 
. with costs—one set of costs in each case. l 


K. C. 





Appeals dismissed. 
PRIVY, COUNCIL. 
[On appeal from, the Chief Court of Oudh at Lucknow. ] 


Me PRESENT :—Lorp Tomain, Lorp THANKERTON, Lorp 
RUSSELL OF KILLOWAN, Sir LANCELOT SANDERSON AND SIR 
SHADI LAL, 3 
H. Hunter, liquidatór, Bank of Upper India, 
Limited ees . Appellanis* 
ye i 
. Rani Kaniz Abid and others ; . Respondents. , 
i P.C , Provincial Insolvency Act, 1920—Valid trust PIN by the insolvent 


prior to the insolvency—Jurisdiction of receiver in insolvency to deal with 
i H. Hunter property comprised im such trust—Suit for administration eof trust, the 
appropriate remedy. 





Rani Kaniz ° 
bi *P. C. Appeals Nos. 82 and 83 of 1933. 28th February, 1935, 
Qudh Appeals Nos, 9, 10, 11 and 12 of 1931.° , : . 
A Oudh Appeals Nos, 3 and 5 of 1930. 4 
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Where, prior to bankruptcy, the insolvent executes a trust deed vesting 
his property in trustees for payment of his secured and unsecured creditors, 
and in proceedings instituted under S. 53 of the Provincial Insolvency Act, 
1920, the deed is upheld as a valid and effective deed of trust, the property 
comprised therein does not form part ofthe insolvent’s estate and, consee 
quently, dées not vest in the receiver ininsolvency. The Receiver is not, 
therefore, competent to deal with such property in any way or to administer 
it either on behalf of the general body of creditors or in accordance with the 
terms of the trust deed. 


Where the receiver in insolvency had taken possession of such assets and 
realized the rents and profits therefrom, the Privy Council, on appeal by a 
secured creditor (whose debt was included in the tr&st deed) quashed the 
orders of the Courts in India passed on the Insolvency Side and, holding that 
the property did not fall to be administered under the Provincial Insolvency 
Act, directed that, upon the creditor forthwith institutinga suit for the ad- 
ministration of the trust in the appropriate Court, the Insolvency Court do 
transfer to the Court of administration the funds in the hands of the receiver 
in insolvency. : 


. Consolidated appeals Nos. 82 and 83 of 1933 from 
decrees of the Chief Court of Oudh. 


In view of, the opinion expressed by their ‘Lordships on an- 
other aspect of the case it became unnecessary to argue the 
important question whether under the Provincial Insolvency Act, 
1920, a secured creditor could be permitted toinclude in his proof 
interest on the mortgage accruing due after the date of the 
adjudication, 

The Chief Court of Oudh (Stuart, C.J. and Raza, J.) in their 
judgment, dated the 15th October, 1929, held that there was in this 
matter a difference between the English law of bapkruptcy and the 
Indian Law as to insolvency and that though in England a secured 
creditor who had proved his balance could nòt include in the 
balance any interest which had accrued after the commencement 
of the bankruptcy, this was not the casein India. The learned 
judges considered that the restrictiom imposed by English practice 
did not exist under the Provincial Insolveney Act, and that S. 47 
of the Act placed the secured creditor in a position of special 
privilege; see Sharaf-uz-zaman v. H. Hyntert. On the 22nd 
December, 1930, the case agdin came up before another 
Division Bench of the Chief Court, composed of» Hasan, C. J., 
and Pullan, J. Dealing with the mortgagee’s claim, the learned 
fudges said that S. 48 (2) of the Provincial Insolvency 
Act refers to all. debts which have been proved under the Act and 
that this must include the balance due to a secured creditor which 
has been profed’ under S. 47 (1); that in their opinion if such 
balance having- been admitted as a proved debt includes any sum of 
i ts 

$ ` 1. (1929) 6 O.W.N, 982, 
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the nature of interest, that interest must be calculated at a rate not 
exceeding six per cent. per annum without prejudice to the right 
of the creditor to receive out of the debtor’s estate any higher rate 
of interest to which he may be entitled after all the debts proved 
have been paid in full. 

Dunne, K. C. and A. Jackson for the liquidator of the 
Bank of Upper India. 

S. Hyam for the trustees. 


` DeGruyther, K.C. and Pringle for Rani Kaniz Abid (a 

creditar). 

W. Wallach for Pande Piare Lal (another creditor). 

28th February, 1935. Their Lordships’ judgment was 
delivered by 

Sır LANCELOT SANDERSON. —These are six consolidated 
appeals from decrees -of the Chief Court of Oudh. Mr. H. 
Hunter, is the liquidator- of the Bank of Upper India, Limited, 
Lucknow, whichsis én liquidation, and for the sake of brevity 
he is hereinafter referred to as “the liquidator.” The Bank 
appeals against a judgment and decree of the-Chief Court, 
dated the 22nd December, 1930. 

“Rani Kaniz Abid is the beneficial owner of certain decrees 
obtained in respect of promissory notes executed by Chaudri 
Shafiz-uz-zaman, hereinafter called “the insolvent,” and she 
appeals against a decree of the Chief Court, dated the 15th of 
October, 1929. ° 

Chaudhri Sharf-uz-zaman i is the son of the eae and 
K. B. Sheikh Matintuz-zaman, Mohammed Wasim, Chaudri 
Hyder Husain, Chaudri Ehsan Husain are the trustees of a deed 
of trust executed by the insdlvent and dated the 30th January, 
1912. They are hefeinafter referred to as “the trustees.” 
The above-mentjoned Chaudri Sharf-uz-zaman and the trustees 
appeal against ‘a decree of the Chief Court, dated the 4th 
August, 1930, and, the said decree of the 22nd December, 
1930, as well as the “said decree of the 15th October, 1929. 

Pande Piare Lal is a creditor of the insolvent upon certain 
bonds in respect of which he obtained decrees, He supports 
Rani Kaniz Abid in her appeal against the said decree of the 
Chief Court, dated the 15th October, 1929. - 

The insolvent is the Taluqdar of Bhilwal in the Bara 
Banki district; he succeeded to tle Taluqa on, the 19th 


. September, 1907. 
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Apparently by the end of 1911 he had incurred consider- 


able debts and on the 30th January, 1912, he executed the ` 


above-mentioned deed of trust and appointed certain persons 
as trustees of the whole of his estates. Only three of the 
named trustees took up the trust. 


By the terms of the deed all the insolvent’s estates as 
specified in schedule A of the deed were conveyed to the 
trustees to be held in trust for the use and benefit of the 
insolvent’s son Sharf-uz-zaman for the abjects and on the 
conditions thereinafter specified. ° 


Clauses 15, 16 and 21 are material, and are as follows :— 


TRANSFER OF ESTATE. ° 


15. That the said trustees shall from the date of this indenture enter 
upon and take possession of all the estates and properties mentioned in 
Schedule (A) aforesaid and at once apply for and obtain mutation in their 
names in place of mine in all the Revenue Records and shall out of the rents 
and profits of the said estates and properties after deducting therefrom the 
cost of management, the Government revenne and after public charges pay- 
able in respect thereof and the expenses of litigation, if any incurred in 
instituting or defending suits in respect of the property aforesaid or in con- 
testing liability for any debt and the necessary repairs of houses, mainten- 
ance of private roads and the improvements in respect of the aforesaid 
properties such as sinking of wells, constructing of aqueducts and other 
improvements which the trustees may in their discretion consider necessary 
for the improvement and preservation and enhancement of rent of any land 
or lands in the aforesaid estates and properties, kada the balance to the 
payment of monthly allowance of— 

I. Rs, 400 tome for my personal use and expenses which shall be 
payable to me during the natural term of my life, . 


II. Rs. 200 to my aforesaid wife, Mtsamma® Razisun-nisa, during athe 
term of her natural life for her personal use and expgnses. . 

III. Rs, 100 for the education and ,bringing up of my aforesaid son 
Sharf-uz-zaman during the continuance of the trust. But the Trustees shall 
be at liberty to spend more money on the educatignal advancement of my 
aforesaid son either in India or abroad. 6 . 


_ IV. Rs. 80 to my sister Musammat Zarif-un-fisa during the term of her 
natural life. 


V. Rs. 50 to Chaudhri Ehsan Husain, the son a my eldest sister deceased 
during the term of his natural life. 


VI. Rs. 50 to Ali Haider and Ishtiaq Ahmad, the sons of my sister 
Musammat ManZtir-un-nisa deceased, for the terms of their natural lives 
jointly or the survivor of them, and other petty allowances ‘which the estate 
may be liable to pay sand the balance to be applied towards the liquidation of 
my debts and liabilities chargeable upon the estate as specified in Schedule (B) 
and others not.so charged as specified in Schedule (C) aforesaid in the 
manner and the order the trt’stees may consider proper and beneficial to the 
estate, 
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f AUTHORITY TO TRANSFER. 

16, That the annual profits available for the payment of the aforesaid 
debts and liabilities being insufficient, the trustees are hereby empowered and 
given full authority to transfer the whole or part of any of the aforesaid 
estates and properties by sale, mortgage, Zar-i-peshgi lease or other beneficial 
lease of the properties but in the exercise of their discretion in matter of sale 
of the aforesaid properties, regard may be had that Sikandarpore and 
Sharifabad estates may be sold first and in case it be necessary to sell other 
properties for the purpose aforesaid, the fractional shares and Pattis of the 
Khanpur and Bhilwal estates may be next sold and in case the sale of the 
aforesaid properties be not sufficient and the trustees deem a further sale 
necessary for the paym@nt of debts, the Khanpur estate may then be sold and 
even if this be not sufficient then the remaining villages of Hasanpur estate 
may be sold. But in no case the villages of Bhilwal and Subeha with their 
hamlets and appurtenances shall be sold. 

NATURE or EXPENSES AND INVESTMENTS. 


21. That after payment and discharge of all debts and liabilities, the 
trustees shall, if there gre surplus profits, increase my monthly allowance 
from 4 to 6 hundred and that of my aforesaid wife from 2 to 3 hundred and 
the surplus if any after meeting the aforesaid expenses shall be accumulated 
to accrue for the benefit of my aforesaid son, his heir and assign and it shall 
be lawful for the trustee% to invest such surplus in Government Promissory 
Notes, Railway shares, debentures, village properties, house properties at 
Lucknow or any other advantageous investments as the trustees may think fit. 


Previously to the execution of the said deed the insolvent 
had executed four mortgages in favour of the said Bank, which 
was shown as a secured creditor in schedule B of the said trust 
deed in respect of the said mortgages. This schedule was des- 
cribed as “approximate debts to the extent chargeable upon the 
estates and properties mentioned in Schedule A”. 


The debt in respect of which Pande Piare Lal claims to be 
a creditor of the insolyent was not included in the schedules of 
the trust deed. 7 


The name of Rani Kaniz Abid does not appear in either of 
the schedules, but it was alleged that she had an interest in the 
debts standing in jhenames of Raja Bhagwan Bakhsh and Debi 
Lal Moolchand which appear in schedule C of the trust deed. 


Their Lordships*gre not in a position to express and do 
not express any opinion- upon this last-mentioned allegation. 


A few months after the execution of the. trust deed the 
insolvent succeeded in preventing the trustees from managing 
the estate, with the result that in proceedings. institited by the 
trustees under S. 145 of the Code of Criminal-Procedure, the 
Magistrate took possession of the properties under $.°146 of 

. the said Code. ` À 
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The trustees then applied to the Court of the District Judge 
for their discharge and on the 12th August, 1912, the District 
Judge discharged the trustees, refused to appoint new trustees 
and held that the trust had become extinguished. The result 
was that the insolvent resumed management of the estate. 

In 1913, the aforesaid Bank went into liquidation and at a 
later date, viz., in 1917, Mr. Hunter was appointed liquidator. 
Shafiz-uz-Zaman was adjudicated an insolvent on the 27th 
January, 1914: the Deputy Commissioner gf Bara Banki was 
appointed receiver in the insolvency and he took possession of 
the properties covered by the deed of trust and other properties 
belonging to the insolvent. . 

The trustees of the deed, while in possession of the estate, 
had executed a further mortgage on the above-mentioned pro- 
perties in favour of the Bank to secure advances needed for 
the management of the estate; so that at the time of the ad- 
judication of the insolvent, there were five mortgages held by 
the Bank secured upon the estate of the insolvent. 

On the 22nd July, 1918, Sharf-uz-Zaman, the son of the 
insolvent, instituted a suit in the Court of the Additional 
District Judge against the receiver in the insolvency, the insol- 
vent, the liquidator and certain other parties praying for a 
declaration that the properties which were the subject-matter 
of the suit, were comprised in the trust deed and that the deed 
was binding on the defendants. The District Judge dismissed 
the suit, but on appeal, the Judicial Commissioner’s Court! held 
that the trust was a valid trust. The receiver in the insol- 
vency then applied in the “Insolvéncy Court for «an 
order to annul the deed -of trust undtr S. 53 of the 
Provincial Insolvency Act. Thè result of the proceedings 
thus initiated was that on the 14th April® 1924, the Court of 
the Judicial Commissioner on appeal held? that “the 
deed of trust was made in good faith afid for valuable consi- 
deration and was not voidable as against, the receiver. That 
decision has been accepted by all the parties appearing before 

etheir Lordships as a final decision binding upon them, and this 
appeal therefore, has to be decided upon the assumption that a 
valid trust was created by the deed of the 30th January, 1912, 
in respect of the properties specified therein. 


ic Deve E canes, Sir Henry Stanyon, (1922) 25 O.C. 291: 70 
eK 

2. See i ug-Zaman Yy. Deputy Commissioner, Barabanki, (1924) 79 

I. C, 888—K.J.R 
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On the 8th August, 1924, the insolvent appointed the 
trustees who are parties to these appeals as trustees of the deed 


and the properties specified in the deed thereupon vested in the 
trustees. 


In 1921, the liquidator, on behalf of the Bank, had insti- 
tuted a suit on the above-mentioned five mortgages against the 
insolvent,- the receiver in the insolvency and others. He 
obtained the usual preliminary mortgage decree on the 31st 
May, 1923; the dearee absolute was made on the 11th March, 
1924, and the total decretal amount was Rs. 16,59,929-13-6. 


In August, 1924, the new trustees applied to the District 
Judge’s Court for delivery of the insolvent’s property compris- 
ed in the said trust deed to them after removing it from the 
control of the receiver in insolvency. This application failed: 
the Judge apparently regarded the Court of Insolvency as a 
“de facto trustee” and decided that there was no necessity for 
“a Civil” Court dealing with a trust to remove that trustee and 
make over “possession of the trust property to other trustees”. 
The trustees appealed, but the Chief Court, on the 3rd August, 
1926, dismissed the appeal, and expressed the opinion that there 
was no necessity to award the trustees relief because - the 
receiver had stated frankly and clearly that in distributing the 
assets of the estate he would take into full account anything 
which might be due under the trust after the liabilities of the 
trust had been ‘sdtisfied. 


The learned*Judges oe that the District Judge was 
wall justified in exercRing his discretion to refuse to accede to 
the prayer of the trustees., 


The learned Judges seem to have lost sight of the fact that 
the,property comprised in the trust deed was not the insolvent’s 
property, but was vested i in the trustees, and that consequently, 
it was not competent for the receiver in insolvency to deal with 
the said propesty in any way. 


At the instance of the liquidator the consent of the | 
Government to the sale of the Taluqa was obtained, and in” 
September, 1926, the properties comprised im the mortgages 
were sold at auction in pursuance of tae mortgage mee eu 
Rs. 13,49,216-15-6. Pe 


~ Taking into account a sum for pandas the balance due to 


the Bank after the sale under the decree was "Rs. 3,24,227-14. . 


a 
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On ‘the Ist August, -1927, the liquidator applied to the 


Judge of the Small Cause Court, sitting on the Insolvency side . 


under S. 47 of the Provincial Insolvency Act (Act V of 1920), 
for permission to prove in the insolvency for the said balance, 
together with future interest at six per cent. per annum up to 
the date of settlement. From that time there were numerous 
proceedings initiated by one party or the other, and numerous 
orders made in respect thereof; their Lordships ‘are of opinion 
that it is not necessary to refer to them in detail. 

They were dueto the fact that none of the parties seems 
to have appreciated the position which was created as soon as 


it was finally decided that the trust deed of the 30th January, - 


1912, was a valid deed and that the property comprised therein 
was not part of the insolvent’s estate, nat belonged to the 
trustees. 

These proceedings culminated’ in a judgment and decree 
of the District Judge, dated the 29th Jaguary, 1929, whereby 
he allowed an appeal from the Judge of the Small Cause Court, 
sitting in his insolvency jurisdiction, which had rejected the 
liquidator’s application for’ perpmissioin. to prove for the said 
balance. 5 

The District Judge held that dhe liquidator, under S. 47 
of the Provincial Insolvency Act, was entitled to share in the 
money in the hands of the receiver and he directed that the 
liquidator’s claim for Rs. 3,24,227-14 be allowed to’ rank 


rateably with the claims of other creditors jn the distribution’ 


of the assets in the hands of the receives. 

Rani Kaniz Abid appealed against tbe above-mentioned 
decree to the Chief Court which on the 15th October, 1929, 
dismissed the appeal. e 

This is the decree against which the said Rani anê the 
insolvent’s son and the trustees have appealed to His Majesty, 


in Council. 


. - e 

The next judgment to which it is’ necessary. to refer is 
dated the 4th August, 1930. There were no less. than four 
appeals before: the Chief Court for consideration and in the 
judgment it was stated that “the point now for decision is 


whether other creditors « whose names are not included in the 


trust deed éxecuted by “ Chaudri Shafiz-uz-zaman on the 30th 
January, 1912, are entitled “to share in the Ceo ibi tiou of 
assets included in the trust deed.” ` 


Labcelot 
Sanderson. 


P.€. 
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. The Chief Court decided that all creditors who had a 


. Claim against the estate prior to the execution of the deed of 


the 30th, January, 1912, had a right to share in the assets and 
they remanded the case to.the Insolvency Court in order that 
the Court should prepare for the use of the Chief Court under 
S. 61 of the Provincial Insolvency Act a complete list of all 
debts incurred bythe insolvent prior to the date of the execu- 
tion.of the said deed whether they were due to persons named 
in the deed of trust or persons who were not so named. 

. This is the judgment of the 4th August, 1930, against 
which the son of the insolvent and the trustees have appealed 
to His Majesty in Council. 


On the 22nd December, 2, the matter came again before 


_ the Chief Court. 


The said Court had then received the list of the debts 
incurred by the insolvent, in accordance with the Court’s 
direction of the 4tif August, 1930, and certain objections 
which had been made to some of the items in the list. 

The material part of the judgment is that which dealt 
with the objection which had been raised to the sum which the 
Insolvency Court bad declared to be due to the Bank for 
dividend. 

Strange to say, this objection was’ taken by the trustees 
who, according tp the judgment of the Chief Court, had the 


Support of all the ‘other creditors. 


It therefore appears that the trustees, instead of supporting 
the *interests of the Bank, their cestui que trust were opposing 
its claim. It may be mentioned incidentally that even during 
the argument before ‘the Board, the learned counsel for the 
trustees was inclined fo resist the appeal of the Bank until his 
attention was drawn, to what might be the result n his clients 
persisted in taking up sich an attitude. - 

The Chief Court*came to the conclusion that S. 48 (2) 
of ‘the Provincial Insolvency Act applied to the claim of the 
Bank and accordingly they deleted from the list the amount 
stated therein to be due to the Bank. : 


The effect. ek the order of the Chief Court was a*dismissal’ 


“of the appeal, inasmuch as it appeared t to the Chief. Court that 


the above-mentioned decision was in. accord with thee view 
taken by the District ae l j < oe 
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This is the judgnient and decree against which the Bank 
by the liquidator, the insolvent’s son and the. trustees have 
appealed to His Majesty in Council. 


It was agreed during the argument before the Board that 
the money which’.remains in the :receiver’s hands,’ consists 
entirely of the rents and profits of the property which was the 
subject-matter of the.. above-mentioned mortgages, and that 
being so, their Lordships fail to understand. how the provisions 
of Ss. 47 and 48 of the Provincial Insolvency Act are in any 


way material to the claim-of the liquidator, or how the seceiver’ 


in the insolvency had any right to deal with the said money. 
It is true that it was not until April, 1924, that it was finally 
decided that the deed of trust dated the 30th January, 1912, 
was a valid deed, and that when the adjudication of the 
insolvent was made in January, 1914, the receiver took posses- 
sion of all the property which he considered to belong to the 
insolvent, which included the property covered by the mort- 
gages, but the greater part of this unfortunate litigation, 
which has lasted for so many years, is due to the failure to 
recognise the true position when once it had been established 
that the deed of the 30th January, 1912, was a valid and 
effective deed of trust. By that deed, the insolvent’s interest 
in the mortgaged properties became vested in the trustees to 
be held and administered by them on the trusts mentioned in 
the deed, which trusts included the payment of certain specified 
creditors, one of whom was the Bank. 


After the execution of the said tsust deed the insolvent 
had no interest in the properties covered by the mortgages and 
consequently the said properties never ‘vested in the receiver in 
insolvency and were not subject to be administered by him on 
behalf of the general body of creditors. Nor had the recefver 
in insolvency any right to administer the*assets in accordance 
with the terms of the trust, as seems to have been the view at 
one period of this litigation; such a preposition is altogether 
, untenable. 


It is therefore obvious that the three decrees against 
which the appeals are directed must be set aside, and this will 


involve the setting aside of other decrees and orders to which 


their Lordships will presently refer. 


It remains to be considered what is the proper course to - 


adopt in order that the rights of the parties: may be duly - 
“95 


pic. 





`H. Hour 


Rani “kaniz 
Abid. 
Sir 
Laxcelot 
Sanderson. 


JP. G 
"ir, Hunter 
Rani kaniz 
. Abid. 
- Sir 
Lancelot 
. Sanderson. 


1 


754 | THE MADRAS LAW JOURNAL REPORÌS. [vot 


determined and that this litigation should be brought to a 
conclusion. With this end in view, their Lordships are of 
opinioni that the declaration and order hereinafter set out 
should be made. 


In view of the fact that the judgment deals eile with the 
rights of the parties before the Board they desire to make it 
clear that the declaration is not intended in any way to 
prejudice the rights of the persons specified in clause fifteen 
of the trust deed as being entitled to monthly allowances. 

Their Lordships are not aware what is the position with 
-regard to this matter, and express no opinion in respect thereof, 
but they make ‘the above-mentioned reference to it in case it 
may be|necessary “for the Court which administers the trust, to 
deal with this matter. 

Their Lordships are of opinion— 


I. That a declaration should be made that having regard 
to the jvalidity ôf the trust deed of the 30th January, 1912, 
and in the events which have happened, the rents and profits 
received by the receiver from the trust properties since the 
date oflthe adjudication of insolvency (A) are held by him 
as trustee for the trustees of the said deed and accordingly are 
subject] to the provisions of the trust deed and in particular to 
the provisions of clause fifteen thereof, and (B) do not form 
part of the estate of the insolvent and accordingly do not fall 
to be administered under the Provincial Insolvency Act. 


IL That thé orders and decrees set forth in the schedule 
attached to this judgment should De set aside, except in so far 
as they deal with Costs. . 





111. That upon dhe. liquidator undertaking forthwith to 
institute a suit fot the administration of the trust in the 
approptiate Couft m India having jurisdiction in that behalf 
and to) apply to the Insolvency Court for a transfer to the 
Court of admfinistrajion of the funds in the hands of the 
receiver and for the necessary accounts if any no further order 
on these appeals should be made and they, will eee advise 
His Majesty. accordingly. 


! SCHEDULE, mi: 
14th December, 1927 «» Order of Small Cause Coart,Lucknow. 
17th April, 1928 : .. Order of District Court, Lucknow, 
. 18th May, 1928 © >.. Orders of District Court, Lucknow. 
. 15th November, 1928 «» Order of Small Cause Court, Lucknow, ` 
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20th December, 1928 .. Orders of Chief Court of (udh. 

29th January, 1929 .»- Order of District Court, Lucknow. 

22nd April, 1929 .. Order of Small Cause Court, Lucknow. . 
15th October, 1929 .. Decrees of Chief Court of Oudh. 

2nd January, 1930 | .. Decrees of District Court, Lucknow. 

4th August, 1930 .. Orders of Chief Court of Oudh. 

4th November, 1930 .. Order of Small Cause Court, Lucknow. 
22nd December, 1930 Decrees of Chief Court of Oudh. 


Solicitors for the tiqaidator of the Bank of Upper India: : 


James Gray & Sons. 
Solicitors for the trustees: Nehra & Car 
Solicitors for Rant Kaniz Abid (a creditor) : Watkins 
and Hunter. 
. Solicitors for Pande Piare Lal (anotheg creditor) : India 
O fice. ` 
K. J. R. — - Order made. 
IN THE HIGH: COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JusTIcE VENKATASUBBA Rao. 


C. M. Maroof Sahib and others .. *Petitioners (Plaintiffs 
1 and 4 to 8) 
v. ` 
Ayyakannu Naicker and others .. Respondents (Defend- 
ants). 


Court, Fees Aci (VII of 1870), S. 7 (iv) (c) and (v)—Applicability— 
Inam lands—Suit by Inamdar for declaration of kudivaram right and for 
possession—Court-fee payable—Market value of lund—Deduction for melwa- 
ram right not in dispute—Civil Procedure Code (V of 1908), O. 7, R. 11— 
Correction of valuation for purposes of Court-fee—Power of trial Court 
after remand, 

The plaintiff, who was an inamdar, stied for a declaration that he was 
the owner of the kudivaram in certain lands gompris@d in the inam and for 
recovery of possession. 

Fleld, that the suit for declaration and possesagon was governed by S,7 
(v) and not S, 7. (iv) (c) of the Court Fees Act. ° 

Chinnammal v. Madarsa Rowther, (1903) 1.L.R.27 Mad. 480: 14 M. L. J. 


343; Arunachalam Chetty v. Rangaswami Pillat, (1914) ILL.R. 38 Mad. 922:. 


28 M.L.J. 118 (F.B.) and Rajagopala v. Vijayaraghavalu, (1914) LL.R. 38 
Mad. 1184, relied on. e. ” 

. Sobhanadri Rao, In re, (1932) I.L.R. 56 Mad. 314: 63 M.L.J. 759, not 
followed. 

Held further, that in assessing the market value of the lands the Court 
should determine the value of the kudivaram interest in the lands eee 
allowance for the melwaram right which was not in dispute. 

The power of the Court to correct the valuation of a suit for purposes 
of court-fee is not confined to any particular stage of the suit, Thus it can 





* C. R. Ps. Nos. 888 to,901 of 1933, f 14th December, 1934, | 


“PC, 
- | 
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revise the valuation when the case comes back to him for fresh disposal after 
an order of remand passed by the Appellate Court. 
i 


Petitions under Ss. 115 of Act V of 1908 and S. 107 of 
the Government of India Act, praying the High Court to 
revise the order of the Court of the District Munsif of Chingle- 
put, dated 27th April, 1933 and made in 1 0. S. Nos. 44 to 57 of 
1929. l 

K. Bashyam Aiyangar for petitioners. 


P; y. Rajamannar for The Government Pleader (P. Ven- | 


kataramana Rao) fôr the Respondents. 

Tht Court delivered the following 

JunemEnt.-The question raised is whether a proper 
Court-fee has been paid on the plaints in each of these 
fourteen suits. They were filed by an inamdar for the 
recovery of holdings comprised in the inam, each suit being 
against ja particular tenant in respect of his holding. It is 
alleged that so far as the plaintiff’s right to the melvaram is 
concerned, there ‘is “no dispute and that the only quarrel 
between the plaintiff and the defendants is as regards the 
former's right to the.kudivaram. The plaintiff brings these 


suits for a declaration that he is the owner of the kudivaram 


“and for the recovery in each suit of the specific holding’ to 


which it relates. These cases were originally filed in the 
District’ Munsif’s Court in 1929 and a plea of res judicata 
having been raised and upheld, the suits were dismissed. 
Appeals were taken to the District Court and the finding of 
the learned Muntif on the question of rès judicata having 
been reversed the suits*were remanded on the 22nd April, 1932 
to the trial Court fòr fresh disposal. When the cases came 
back to ithe District Munsif’$ Court, the Court-fee Examiner 
found on scrutiny tha? the reliefs were inadequately valued and 
thaf the proper provision applicable is not S. 7 (tv) (c) but 
S.7 (v) of the Court-Fees Act. The District Munsif upheld 
this view and the firs, question that arises is, whether the suits 
are governed by S. 7 tiv) (c) or by S.7 (v). 

On, behalf of the plaintiff, it is contended that as what is 


prayed 'for, is a declaration with consequential relief, the 


provision applécable is S. 7 (iv) (c). A similar contention was 
raised before me in Ramakrishnayya v. S eshammal and I held 


* that in suits to obtain recovery of possession, the relief ought 


to be valued under’S. 7 (v), although the possession is asked 
ne 1. (1934) 68 M.L.J. 369. 
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for as being consequential on n the declaration. There, I quoted. 
a passage from the judgment-of Boddam and Bashyam’ ' 


Aiyangar, JJ. in Chinnammal v. Madarsa Rowther1 to the 
effect that where the relief prayed for, though consequential 
upon the declaration, falls within any of the paragraphs, 
namely, 1 to 3 and Sto 11 of S. 7, the mode of valuing the 
relief is as provided in the relevant paragraph out of the said 


paragraphs and not in S. 7 (iv) (e). A little reflection will 


show that if the opposite view should prevail, most anomalous 


consequences would follow. Supposing before. astion, a. 
person’s right to a sum of money claimed by him is denied. In, 


such a case the plaintiff, contending that the declaration i is not 
an idle relief, may so frame his plaint-as to contain prayers 


both for declaration: and recovery of money: In effect,. 


whenever there isa previous denial of the plaintiffs right to 
the money, he may contrive to file his suit in that form; it 
seems unreasonable that because there isa prayer for declara- 
tion the suit is not to be valued as for money but under S. 7 


(iv) (c). Similarly, in every suit for possession of land, on the- 
ground that the plaintiff's title had been’ previously denied, he. 
may frame his plaint as one for declaration -and recovery of. 


possession; to hold likewise that such a suit is to be valued. not 
as one for possession but under S. 7 (iv) (c), seems opposed 
to the scheme of the Act. These examples will serve to show, 
that it is both good practice and good sense,*that.as observed 
by Boddam and Bashyam Aiyangar, JJ. in the passage quoted 
above, the relief claimed consequent onethe declaration should 
be valued under the paragraph dealing aith the particular 
relief and not under S. 7 (iv) (a).° This view has also been 


taken in the Full Bench Judgment in Arunachalam Chetty ve 


Rangaswami Pillai? and again in Rajagdpala v. Vijiarayha- 


valus. In accordance with these decisions f held in the case 


referred to above, that a suit for declaration and possession is 


governed by S.7 (v) and not S. 7 (iv)e (6). ‘To that view I- 


still adhere notwithstanding the decision in In re S obhanadri 


Rao, cited for the petitioners. In that case, as in this, the: 
inamdars right t to the melvaram was not in eqntraversy and” 





1903) LL.R. 27 Mad. 480: 14 M.L.J.-343.. 
A LLR. 38 Mad. 922; 28 M.L.J. 118 (F. B). 
. - 3, (1914) I.L.R. 38 Mad. 1184, 
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i 
the only dispute was in respect of his kudivaram right. Jackson, 
` J. held that S. 7 (iv) (c) applied on the ground that: 


“elt can hardly. have been contemplated that a plaintiff should pay the 
same court-fee when he sues, for possession of an inam against a rival 
claimant and when as Undisputed inamdar he asserts his title to the 
kudivaram’, 


- I should have esas it asa binding decision, were it 
not opposed to the Full Bench ruling and the other cases to 
which I have referred; in fact, the view of Jackson, J. seems 
to’ be based more ‘upon some principle of natural justice 
than upén any provision of the Court Fees Act. Suits for 
possession of land are in terms governed by `S. 7 (v) and the 
fact that the melvayam right is not in dispute, seems to make 
no difference. I therefore agree with the lower Court that the 
provision applicable is S. 7 (v) and not S. 7 (iv) (c)- 
~ In holding that S. 7 (v) governs the case, the learned 
Munsif has applied sub-clause (d) and the correctness of that 
view has mot been questioned. Under that sub:clause, it is 
upon the market-value of the land that the court-fee has to be 
levied ; but in assessing the market-value, the lower Court has 

-made no deduction in respect of the melvaram right, regard- 
ing which there is no dispute. The kudivaram right alone 
(which in the present actions constitutes “the land ” under 
this section) being the subject-matter of the suits, it is on the 
tmarket-value of that right, that the Court-fee has to be levied. 
I therefore direct that the lower Court, while making a compu- 


tation on this basis, shall: make the necessary deduction. 


“There i is no suhstance in the last contention of the peti- 
tioners, that the District Munsif was wrong in revising the 
valuation, when the cages çame back to him for fresh disposal 
on as order of remand: The Court’s power to correct the 
valuation is not limited under O. 7, R. 11 of the Civil Pro- 
cedure Code to any particular stage of the suit. It has been 
held that the power urfger that provision to reject a plaint is 
not exhausted when it has been admitted and registered. That 
being so, the Court must: be held to retain the power till the 
point is raised and it decides it, whatever the stdge may be in 
the course of the trial. Moreover, the analogy. of S.,12 of the 
Court Fees Act which says that even a Court of appeal, if it 
finds that a question was wrongly decided to the detriment of 
the revenue, may éxact, the proper Cofirt-fee, also shows the 
trial Court’s power may be exercised at any stage of the suit. 
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I direct that the parties shall bear their own costs and the _Maroof 


Government Pleader’s fee in all the fourteen petitions is fixed - ° Sabil 
at a consolidated sum of Rs. 200. Ayyakannu 
Naicker. 
B.V. V. Order made. 
@ 
[END oF Votume LXVIII] 
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against order consequent dn which 
decree was passed—Stay—Grant of .. 16 


Company—Articles of Association 
Construction—Appointment of Firm 
as Managing Agents—Directors to 
execute draft agreement and affix 
seal forthwith—Firm acting asManag~ 
ing Agent though no agreement 
executed—Effect of 510 
Liquidation—Effect on pending i 
action—Liquidators, if become parties 
to suit . 


Contract—Alteration in—Liability af 
original party after such alteration .. 530 
Legality—Akbari licensee—Part- 
nership with another without sanction 
of Government—Money advanced to— 
Recoverability . 570 
Misdescription—Policy of insur- 
ance against fire—Material misdes- 
cription of the insured premises— 
Mixed question of fact’and law .. 99 
Third party—Right of suit—Suit 
by mortgagee against purchaser from 
mortgagor undertaking to pay off 
debt . 159 
Contract Act (IX of 1872), S. 74, Il. 
(g)—Applicability—Chit Fund—Bond 
bybidder—Penalty clause—Stipulation 
for payment of future instalments 
in lump sum—Penalty—Nature of 
transaction 283 
S. 983—Buyer’s obligation to apply 
for delivery—" Special promise” to 
the contrary—Repudiation on specific 
grounds—Whether party entitled to 
e rely on other ground 635 
Ss. 128 and 133—Discharge of 
surety—Variance in terms of original 
e contract 339 
S. 178 (in its unamended form) 
—Construction—Pledge by owner or 
any mercantile agent—Railway re- 
ceipts of “documents of title to 
goods” 26 
5. 264—Retirement of partner— 
Liability for debts of firm incurred 
after—Notice óf dissolution—Ques- 
tion of fact—Onus probandi .. 206 
Co-owners — Tenants-in- Common— 
Ejectment of trespasser—Suit by one 
alone—Maintainability : 
Costs—Mortgage _suit—Objection to 
maintainability—Direction, for pay- 
ment of costs . .. 470. 
Court-Fees Act (VII of 1870) as ` 
amended in Madras, S..7 (iv), (c), 
(iv-A) and Sch. II, Art. 17- Gd — 
Getting rid of forged Aoa 
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Court-Fees Act (VII of 1870)—Cid. Pace. | Cr. P. Code (V of 1898)—(Contd.) Pact. y 


Further relief for cancellation of deed 
if need, be asked for—Additional 
prayer for refund of costs incurred in 
registration enquiry—Court-fee paya- 


ble oes 
S. 7 (iy) (c) and (v)—Applicabi- 
` lity—Inam lands—Suit by Inamdar for | 
declaration of kudivaram right and 
for possession—Court-fee payable .. 755 
$.7 (iv) (c), (v) and Sch, II, 
Art. 17—Hindu reversioner—Suit to 
set aside will of last male-holder and 
alienations—Surrender _ subsequently 
obtained from widow—Change of suit 
-into one for possession—Court-fee— 
` Refund of Court-fee originally paid.. 369 
—~—§, 17—"Distinct Subjects”’—Secu- 
rity bonds for debts due under promis- 
sory notes—Suit to enforce hypotheca- 
tion and for personal decree—Court- 
fee payable .. 316 
(Amendment) Sch. I, Art. (1)— 
Equitable set-off pleaded in written 
statement— Court-fee leviable —--No | 
distinction between legal and equitable 
set-off a. 
Sch. II, Art. 6—Applicability— 
Small Cause Court er parte decree— 
Application to set aside—Security 
bond—Court directing bond to be 
stamped ise setting aside ex parte 
—Validit af 
Ter IL, Art. 17 (1)—Suit to set 
aside order rejecting claim—Valua- 
tion 
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.. 231 
(as amended in Madras), Sch. 
II, Art. 17-A (i)—Hindu joint family 
Suit for partition—Creditors implead- 
ed as parties—Prayer to declare 
certain debts not binding on plaintiffs 
—Court-fee payable .. 376 
‘(Madras Amendment), Sch. II, 


Art.17-A (1)—Reversioner—Suit for . 


|” declaration plus consequential relief 
for injunction resta:ning defendants 
from getting sums in Court to’ the 

credit of last male holder—Court-fee. 327 
(as amended in Madras), Sch. 
II, Art. 17-A (i) and (iii)—Suit to 
declare adoption invalid — Further 
reliefs as to declaring three wills to 

i id—Court-fee payable ged 
be ian TI, Art, 17-A (iii)—Suit to 
declare adoption invalid—Valuation.. 329 
Criminal Procedure Code (V of 1898), 

g. 147—Right “to fish in sea-coast— 
Dispute between Hindus and Maho- 
medans as to mode of exercise— 
Order against, one party—Validity— 
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> jurisdiction wae oo 417 
Ss. 179 and’ 188—Applicability— 
Offence in French „territory Conse- 
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280 


- dents in British territory—Jurisdic- 
tion Be ee 
(as amended by Acts XII and 
XVIII of 1923), Ss. 179, 188 and 215 
—Offence committed in Native State— 
Consequence ensuing partly in British 
India—Jurisdiction Se 
S. 197—Complaint against Sub- 

Magistrate—Act of preventing breach” 
of peace—LocalGovernment’s sanction 
essential * 54; 
—-—S. 197 (1)—Scope—Public ser- 
vants removable by lower authority— 
Polic? Constable and Sub-Inspector 
charged with offegce—Sanction of 
Local Government if necessary 
———S. 21§Evidence‘recorded in the 
absence of accused — Commitment 
based en—Legality — Conviction by 
Magistrate—Appeal— Sessions Judge 
directing commitment on amended 
charger—Propriety ; 
. S. 403—Applicability—Convictio 
by Village Panchayat Court—Setting 
aside by Joint Magistrate in revision 
as Panchayat Court had no jurisdic- 
tion~Fresh complaint on same facts— 
If barred Ya 
Ss. 421, 422, 423, 439—Scope— 
Provisions as to notice and sending 
for the record, peremptory—Appeal 
by the accused tothe High Court—- 
Reduction of sentence without notice 
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Ss. 428 and 439—Additional evi- 
dence—When can be let in we 
Ss. 423 and 439—Jurisdiction of 
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Deed™ ‘Construction — Partition in 
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Divorce Act (IV of 1869), S. 10— 
Desertion—Husband bringing eoncu- 


372 


bine into house and living with her— . 
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Estoppel—Judgment-debtors giving up 
.„ objéctions to sale jproclamation for 
getting adjournment of sale—Applica- 
tion to set aside sale—Same objections 
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Evidence Act (I of 1872), Ss. 27 and 
167—“Fact”—Statements by accused 
while in police custady—Discovery of 
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S. 91—Unregistkred document— 
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S. 92 proviso (3)—-Scope—Regis~ 
tered leave—-Oral evidence as to re- 
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S. 116—Scope —| Tenant alfowed 
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of lease—Adverse possession 
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disclosure—Relative | jurisdictions of 
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——S§. 167—-Applicability—Case tried 
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Execution—Cross ‘decrees between 
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Decree benami—Execution against 
real owner—Right to attach, decree 
in name of benamidar—Objection to 
attachment—Suit for] declaration of 
right to attach—Maintainabilit? 
Executing Court-;Power to quee 
tion validity of dewee 
———Executing  Court—Powers of— 
Partition decree allotting property— 
Property damaged between dates 
decree and petition seeking possessio 
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a pret of minor child—sDiscretion 
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timé—Refusal : 
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Partition—Coparceners right to— 
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‘Widow—Decree against on pro- 
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ment to income-tax 
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account—Set off—Right to 

(Amendment XVIII of 1933), 

Ss. 33, 48, 50-A and 66 (2)—Scope— 

Application for refund—Income-tax 

Officer’s refusal — Application to 

Income-tax Commissioner for review 

—Refusal to interfere—Application to 

Commissioner to refer question to 
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Jurisdiction—Sale of goods—Suit by 
purchaser for damages for short-fall 
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Land Acquisition Act (I of 1894), 
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CI of 1904) 
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Claim for rent—Tenants whether 
jointly and severally liable 

Land Tenures—Inam — Dasabandam 
service inam—Alienability — Court 
sale held without protest by inamdar 
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—Power of Court to relieve—Land- 
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Forfeiture clause—Construction— 
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Letters Patent (Madras) Cl. 415 
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Question as to admissibility of evi- 
dence—Conviction sustainable on 
other evidence—Leave to appeal to 
Privy Council 


Limitation Act (IX of 1908), Ss. 3, 4, 
5, 14, Art. 181—Application for final, 
mortgage decree for sale—Exclusion” 
of period spent in infructuous execu- 
tion proceedings—Application pre- 
sented in wrong Court on re- opening 
of that Court after vacation $ 


S. “6, Arts. 44 and 144—Hindu co- 
parcenary consisting Of minors—Guar- 
dians effectirg alienation of family 
properties—Suit by surviving minor 
after majority to set aside—Time limit 


s. 14, Arts. 109 and 120—Appli- 
cability—Hindu joint family—Alienee 
from gne member—Suit for partition 
and possession by others—Decree— 
Unsuccessful proceedings for restitu- 
tion—Subsequent suit for share of 
mesne profits—Bar of limitation—Suit 
if one for compensation as between 
co-owners i 


—~—S. ye ee ee 
whether sufficient ` 


Ss. 19 and 20—Debtor aas 
payment—Letter stating that payment 
was in full discharge—Balance in fact 
remaining—Payment, if admission of 
right in the creditor to the balance— 
Past liability unaccompanied by a 
statement of discharge—I{ admission 
of subsisting liability ee 


(Amendment I of 1927), Ss. 19 
and 20-«Part-payment—Endorsement 
signed but not in the handwriting of 

‘ debtor—Debt unenferceable b¥ 
lapse æf time long before amin tarne 

e of the section—Effect : 

Ss. 19 and 20—“ Prescribed "— 

Maning of 


58. 19, 20 and 31-—eMortgage in 
favour of plaintiff in 1892—Renewal 
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1904—Priority 


255, 20 and 21 (2)—Joint mortga- 
gors—Part payment by one—Saving 
of limitation—Doctrine of implied 
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divided brother making payment 

——-—S. 31—Applicability and scope .. 

Arts. 14 and 120—Service inams 

within Zamindari— Enfranchisement 

by Government—Suit by Zamindar 
for declaration that Government had 
no right nm 
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Arts. 36, 102 and 120—Heredit- 

ple—Claim against 
trustee for emoluments—Period ar 
limitation | ae 
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Art. 62—Sale jof property in a 
rent suit—A previous sale setting aside 
—Claim of purchaser for refund of 


purchase NK for re- 








covery—Money had and received— 
Suit time barred 


Art. 75—Chit Fund—Chit bond 
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stating conditions for payment of en- 
tire amount in case of default of @ay- 
ment by auction-purchaser within 
specified time—D@fault — Suit 
balance of money—Limitation 


Art. 139—Landiprd and Tenant— 
Tenant holding over after—Tarm— 
e Adverse possession |_ . 


Art. 144—Sale of math property 
by mahant—Possession of alinee, 
when adverse to the math—Locus 
standi of de facto mahant to maintain 
suit to recover property for the benefit 
of the math ... 
Art. 182—Applicability —Contri- 
butions under Madras Hindu Religi- 
ous Endowments Act—Application to 
District Court for 
Limitation 


Art. 182 (5) and Explanation I— 
Surety —Execution|] against —Prior 
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Art. 182 (5)—Step-in- -aid~Insol- 
vency of decree- holder—Transfer by 
Official Assignee—Execution applica- 
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Art. 182 (5)—Step-in-aid—Execu- 
tion applications against dead and 
wrong legal representatives—Savirg 
of limitation . -À 


Madras Abkari® Act (I of 1886)— 
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another—Absence of sanction=Lega- 
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Madras City Civil Court Act (VII of 
1892), S. 8—Leave to sue applied for 
after fling of plaint+-Sufficiency 


Madras City Police Act (II of 1888), 
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Deputy Comunissioner’s warrant to 
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Madras District Municipalities Act 
(V of 1920), amendment Act (X of 
1930), S. 93—Dividends -received by 
share-holder in company whether can 
be taxed as profession-tax—Jurisdic- 
tion of Court to impeach assessment 
of a ag ages 

S. 93, and Sch. 1V—Pension— 

Comtantetion money—Levy of Pentes 

sion-tax—Validity A 


Madras Estates Land Act (I of 1908), 
Ss. 192, 205 and 209—Matter under 
S. 205—-Revisional powers of High 
Court—-Order by Deputy Collector 
under O. 21, R. 101 of Civil Procedure 
Code—Application to District Col- 
lector under S. 205—Collector dis- 
missing as Ea ke nb Whether 
High Court can interfere 


Madras Gaming Act (III of 1930), 
Ss. 5, 6 and 9 Irregular search 
warrant—Presumption under S. 6—If 
can be drawn-—Common gaming house 
Occasional playing of cards for- 
money—If gaming 

Madras Hindu Religious Endow- 
ments Act (II of 1927)—Charitable 
Religious Trusts Act (XIV of 1920), 
S. aa repealed 

Ss. 9 (11) and 70 (1) and” (2)— 

Religious endowment —Kattalai— 

Powers of Board to assess trustee of 

endowment and to execute it agant 

him as a decree 

18 — Hereditary trustee — 

Board’s powers of interference 6 

Ss. 44 and &4—Service-holder i in 

temple—Failure to perform se1vices— 

Suit by trustees to 1ecover compensa- 

tion—Claim upheld by District Coi rt 

—Order if appealable 

(I of 1925) S. 59 (2)—Body of 
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(11 of 1927) Ss. 69 and 70 (2)— 
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—Executing Court—Validity of con- 
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temple—Objéction as to non-service on 
trustee A 
S. 70 (2)—Arrears in payment— 
Application to District Court—Limita- 
tion—Art. 182 of the Limitation Act 
(1X of 1508), applicable 
Madras Local Boards‘*Act (XIV of 
1920 as amended), S. 225 (1) and 
(3)—Tender for ‘lease eof tolls— 
Acceptance by Vite- President—Can- 
cellation by President and grant of~ 
lease to another—Suit -for damages 
against District Board—Period of 
limitation Pa 
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Madras Local Boards Act (XIV of 
1920 as amended)—(Contd.) 


8, 227—Surcharge Rules, Rr. 4, 


5 and 6—Sums collected as house-tax . 


but.not accounted for—Order of sur- 
charge against President of Union 
Board—Certificate issued by auditor— 
Limitation—k. 5 of Surcharge Rules 
if ulira vires 

Madras Motor Vehicles Act (III of 
1931), Ss. 4 (1), 5 (1), 6 and 7— 
Motor omribus driven without licence 
~—~Proof—Endorsements on registra- 
tion certificate not sufficient proof 


Madras Nambudri Act (XXI of 
1933), 5. 26—Scope—Effect off—Suit 
by member for. removal of Karnavan 
-~Maintainability 


Madras Village Courts Act,S. 76 (8) 
“ Misconduct ”—Meanirg of = 


MahomedanLaw—Partition—Allotment 
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streesothu to ke taken by them and 
their female descendants existing or 
to be born thereafter—Provision for 
management by named males in order 
of seniority —Validity —Melcharth— 
Power of manager to grant : 


-Religious office—Mutawalliship of 
durga—Appointment by Court—Prin- 
ciples—Intentions of founder—Wakf- 
nama_ prescribing line of devolution 
“Naslon bad Naslan” and-“Batnam 
bad bainam”—Effect—Descendants of 
females if excluded—Appointment of 
female to office of Mutawalli | 


———~Wakf — Charitable object Dëdi- 
cation for reading Koran at private 
tomb—Validity A 


Malabar Compensation for Tenants 
Improvements Act (I of 1900), S. 6 
—Decree for ejectment—Compensa- 
tion awarded to sub-tenants—-Right of 
Jandiord to set off unpaid retrt—Pay- 





ment of rent by sub-lessees to lessee if - 


material 


Malabar 
Right to grant 
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Jease by stanee—Term not specified— 


Law —Kanom —Melkanom 
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prior mortgage by purchaser of patt 
of mortgaged properties—Subroga- 
tion—Doctrine of shield—Scope and 
effect of—If can be used agairist 
owner's independent equity of redemp- 
tion—Claim to contribution barred by 
limitaticn—If can be pleaded in bar 
of redemption—Right to retain posses", 
sion until payment 





Mortgagee decree-holder see 
ing property in Court auction—Sym- 
bolical delivery—Prior suit for parti- 
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Disposal of suit—Restoration of pos-. 
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Priority—Court auction- Nam EAE 
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Purchaser from mortgagor— _ 
undertaking to pay mortgage amount 
to , mortgagee —Communication to 
mortgagee of his undertaking—De- 
fault—Mortgagee’s right of suit 
against purchaser i 

Sale of portion of mortgaged bro: 
perty—Consideration paid towards 
mortgage-debt—Release of property 
sold from mortgage deed—Need for 
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; [FULL BENCH.] > - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SIR Horace OWEN COMPTON BEASLEY, Kt, 
Chief Justice, Mr. Justice RAMESAM, Mr. Justice MADHAVAN 
Narr, Mr. Justice CURGENVEN, Mr. Justice CornisH, Mr. 
Justice Burw AND Mr. Justice Pannu&aNcA Row. 


King-Emperor is 5 rown* 
v. a eae 
Ramanuja Aiyangar © ae 7, Accused, 


Letters Patent, Cl. 26—* Decision ona point of law ”—W hat constitutes 
—Question as to admissibility of evidence—Failure of Judge tò decide— 
Ground for review—Grant of certificate by Advocate-General—Absence of 
decision on point of law—Power of High Court to reject review application. 


The accused was tried at the Criminal Sessions of the High Court for an 
offence under S. 302, Indian Penal Code. The majority of the Special Jury 
found the accused guilty and the Judge agreeing with the majority sentenced 
him to death. Thereupon the accused applied tg thé Advocate- General and 
obtained a Certificate under Cl." 26 of the Letters Patent. The first part of 
the Certificate contained an objection to the reception of inadmissible evidence 
consisting of statements made by the accused while in the custody of the 
‘Police. It appeared that those statements Were given in evidence by the 
witnesses examined by the Prosecution and that they were not objected 
to by the Advocate for the accused either when evjdence was taken or when 
the Judge referred to that evidence in his sumbing up to the Jury. In the 
second part of the Certificate objection was taken tp the Judge having failed 
to bring to the notice of the Jury the question whether if the circumstances 
they could draw a presumption under S. 114 of the Indian Evidence Act as. 
“to the continued possession of certain articles belonging to the deceased, It 
appeared, however, that the only question put in issue was whether the articles 
belonged to the acctised and the question as to the continued,possession of the 


articles did not arise for consideration in view of the plea of ‘the. accused 
himself. When .the matter came up for review before the Full Bench the. 


Crown Prosectitor ‘took the preliminary objection that the application for 


review was incompetent as there was neither an error in a decision of a point 
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of Jaw decided by the Trial Judge nor a decision on a point of law requiring 
further consideration, 

Held, by the majority of the Full Bench (Madhavan Nair and Curgenven, 
JJ., dissenting), that in respect of the first objection there was no decision on 
a point of law byi the Trial Judge and the review application was conse- 
quently not sustainable. ) 

A point of law referred to in Cl. 26 of the Letters Patent means a point 
of law submitted fo and decided’ by the Trial‘ Judge or any direction as 
to the law given by him in-the course of his summing up to the Jury. The 
word ¢ decision’ cannot be read so as to cover cases where the Judge has 
‘never applied his mind to the matter and ‘Ras not ‘pronounced an opinion on it. 

Observations of Wallace, J„ in C. K.N. Sundaresa Aiyar v. Emperor, 
(1930) M? W. N. 249 (F. B.), not followed, 

Reg v. Pestonji, Dinsha, (1873) 10 Boni. H. C. R. 75; Queen-Empress v. 
O'Hara, (1890) I. L. R. 17 Cal. 642and King v. Cohen and Bateman, 2 Cr. A. 
R. 197, referred to.. ° 

Per Madhavan ‘Nair and Curgenven, J. (Dissenting). The woids 
‘decision’ and ‘decided? én Cl. 26 should be liberally construed. All questions 
which have to be necessarily decided in a trial and which in effect have been 
decided by the Judge, though not expressly, would fall within the meaning of 
the word ‘decision’. When inadmissible evidence is admitted, though no 
objection is taken and no ruling is given by the Judge, it should be understood 
having regard to his duties that the Judge has decided to admit the evidence 
and consequently there i is a ‘decision’, 

Held, unanimously by the Full Bench, that the plea of non-direction raised 
in the second part of the: Certificate did not arise for consideration having 
regard to the plea ‘of the accused and that the case did not call for further 
consideration on that matter. 


Held further, (unanimously) that onan enquiry following the grant of a 
Certificate the HighCourt had jurisdiction to say that the Advocate-General’s 
Certificate should not: have been granted on the ground that there was no 
decision on a point of law involved in the case and if it came to that conclu- 
sion the petition could straightaway be dismissed without any further 
consideration of the merits gf the case. 


Thompson v, Rex, (4918) A. C. 221, considered. 


The facts leading tO the review application were. as 
follows :— | és 


' The application was for review of a criminal case on the 
certificate of the AdYoaate-General under Cl. 26 of the Letters 
Patent. One Ramanuja Aiyangar was tried at the third Criminal 
Sessions of the*year. 1934 before the Chief Justice and a special 
jury, on a charge of an offence punishable under S. 302 of | 
the Indian Penal Code. The jury found the accused guilty by. 
a majority of 6 to 3. The Chief Justice agreeing with the majority, 
sentenced the accused ‘to death. The facts of the case are fully- 


| set out in the judgment of the Chief Justice. 


_ On behalf of the accused an ` application was | made „to the, 
Advocate -General for a certificate under Cl. 26,0f the amended 
Letters Patent of the High Court of. Madras which runs as 
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follows: “ And we do further ‘ordain that, on such point’ or 
points. of law being so reserved as aforesaid, or on its' being 
certified by the said Advocate-General that,.in his judgment, there 


is an error in the decision of a point or points of law decided by- 


the Court of original criminal jurisdiction or that a point or'pointé 
of law which has or have been decided by the said. Court should be 
: further considered, the said High Court shall have full power and 
authority to review the case, or such part of itas may be necessary, 
and finally determine such point or points of law, and thereupon 
to alter the sentence passed by the Court of %riginal jurisdiction, 
and to pass such judgment and sentence as to the said High Court 
shall seem right”. Acting under this clause the Advocate-General 
gave a certificate which to make the points. raised clearer, was 
slightly amended in the course of the argument. The certificate as 
amended was in the following terms: (the amendments are shown 
in Italics). 

“Now, I, Sir “Alladi AeGiwaw anh “Advocate- General of 
Madras, do under and in virtue of the. powess vested in me by 
Cl. 26 of the Letters Patent of the High Court of Judicature at 
Madras, bearing date 28th November, 1865, certify: 

(1) that in my judgment whether tht alleged statements of 
the.accused, while in the custody of the Police, spoken to 

(a) In-the chief examination of P.W. 10 “the accused 
pointed out the shop, saying that 3 it was in that shop that he 
purchased the mattress” ; 

A) in the cross-examination of the sameewitness :— f 

(i) “the accused himself pointed out the shop saying 
that it was at this shop that he „purchased "adding ‘I paid an. 
advance of 8 annas and I subsequently paid I Rs. 2-8-0"; ° 
(1i) “that the accused looking at me ead, f E have pur- 
chased from him on the l2th a coir mattress’ ’ 
(iii) “it was the accused that” was “poling at me and 
asking me ‘I purchased from you, is it Hole son the 12th a- ‘coir 


pts 


mattress - e 


(iv): “thereupon the.accused said, £ I purchased it of you 
for Rs. 3; T paid an advance of 8 anna? and r sent tthe balance 
Of Rs. 2- 8. 0 through the cooly woman’ ” ; - 


(c) in the çroşs-examinatiòn of P. W. 11. “ the accused 


himself mentioned me and said that it was a woman wearing a. 


coral necklace” ; 


_ (d) in answer to a question by the Court “ when I went 
there the accused said ‘ it was this woman that carried the article’ ar 


- (e) ‘in the: *cross- -examination of P. W. 42“ while we were 


coming out, the accused pointed out that woman with coral beads: . 
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on her neck and said ‘that was the cooly that carried my mattress’ ” 
are in- the circumstances admissible in evidence under S. 27, 
Indian Evidence Act, as relating to the discovery of any fact 
by reason of such statements within the meaning of the section, 
or whether the same are admissible under S. 8° of the Indian 
Evidence Act, or any other provision of law; and 

Whether the fact that no exception was taken to the reception 
of this evidence during the trial and the fact that some of these 
statements were elicited by Counsel for the accused during the 
cross-examination o prosecution witnesses affects the point as to 
their adhiissibility, 


And the'points of law arising out of the reception in evidence 
of these statements sand the placing of the same before the Jury 
which are in ‘my judgment decisions on points of law require 
further cansideration. 

II. Whereas the learnet Chief Justice refers in his address 


(to the jury to the deceased having been last seen with the accused 


and known to have with her certain silver articles, to the.accused 
being found in possession of them after the date of the alleged 
murder, and disposing of them to the pawn-brokers; whereas the 
evidence of the prosecution is that the deceased woman was found 
to be in possession of the articles while she resided at No. 2/26, 
Post Office Street; which she quitted on or about the 17th Decem- 
ber, 1933 and there is no evidenee as to her being in possession of 
the same subsequent to that date, in my judgment, whether there 
is an error of lawor a mis-direction or a non-direction amounting 
to an error of law by reason of the learned Chief. Justice not 
directing the attention of the jury to the question, whether in the 
cireumstances of the cage the júry would draw a presumption under 
S. 114 of the Indian Evidence Acta to the continued possession 
of the articles by the deceas@éd down io the date of her death, 
requires further consideration, and, in my judgment, the facts and 
circamstances mentioned above are and constitute a decision on a 
point of law under C1926 of the Letters Patent,” 


The Crown Prosecutor (T. S. Anantaraman) instructed 
by S.-Ranaanaiha_Aimmr_for the Crown. 
T. R. Venkatarama Sastri and R. Rangachari for accused, | 
|} The Court delivered the following Judgments : 
The Chief Justice —Before dealing with the first point to be 
considered by this Full Bench, I propose to et ont § some of the 








facts of this case. 


-Àt 1-34 a.m. on the 13th January of this yeat the Parcels. 
presi train which left the Egmore Statton at Madras, at 10-40 
P.M, arrived at Karunguzhi Station on the South Indian Railway 
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There it delivered six parcels. Fiveof these were handed over to 


respective owners on production by them of the tickets relating to .- 


them at about 7 O'clock on the same,morning. The,sixth remained 
undelivered as no one claimed it. It is described by 
Mr. T. $. Narayanaswami Aiyar (P. W. 28) the Assistant Station 
Master at Karunguzhi to whom all the parcels were delivered as a 
bed parcel packed in a date leaf mat. The receipt of this parcel 
and the others was acknowledged by this witness in Ex. U. In 
order that parcels could be carried by that train as luggage it is 
necessary for the senders to have passenger tickets and the number 


. of each passenger ticket is ¢ntered on Luggage Ticket foym which 


gives the particulars of its respective parcel. Ex. W, is the one 
which relates to the undelivered parcel. ` The” passenger’s ticket 
number therein is LIT class No. 4901. The tickets relating to the 
other five parcels were duly collected on the night in question, 
Passenger ticket No. 4901 was not collected that night and has 
never been collected, thus raising a véry strong inference that the 
sender of this parcel did not travel by train -at all but only got the 
passenger ticket in order to enable him to Send the parcel by the 
train and this is shown by the prosecution evidence. On the night 
of the 13th a foul smell was detected coming from the store room 
in which the undelivered parcel had been placed and on the morn- 
ing of the 14th this smell was found to come from the parcel. At 
5-30 p.m. on the same day, namely, the 14th January, the parcel 
was opened in the presence of the Railway Police Sub-Inspector of 
Chingleput, the Sub-Magistrate of Madurantakam, the Station 
Master and others and was found to containethe dead body ofa 
woman. This was rolled in a date leaf mat and the pieces of 
gunny and rolled round the body was a mattress. The post-mortem 
examination resulted in a-medical opirfion that the dead woman 


had been killed by manual strangulation, the hyoid bone having. 


been fractured. The majority vérdict of the jury at the trial 
shows that the prosecution evidence itestifying the dead body as 


that of a woman named Seethammal was açcepted by them. #This 


woman was the wife of Parthasarathy? Aiyangar (P.W. 1). 


According to the prosecution evidence she left him on the 4th. 


August, 1933 and joined the prisoner taking “with her jewels 
and some silver vessels. The prosecution evidence is that Seetham- 
maland the prisoner were living together thereafter at various 


addresses in Madras and in the statement made by the prisoner at. 
the Sessions trial he admitted that he lived with hèr in a house at ` 
Muthukrishnier Street for four or five days and then went with. 
her to No. 24, Peddunaicken Street and it is in this latter house 


that the prosecution case was that Seethammal was strangled to 


death on.the night of the 11th January. Inhis statement he denied 
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that he ever lived in a house in. the Post Office Street as deposed 7 


- to by one prosecution witness. The prisoner - -and Seethammal 
“went to No, 24, Peddunaicken Sireet on about the 22nd December, 


1933. The prosecution evidence as stated by P. W. 2, the lessee - 
of No, 24, Peddunaicken Street, P. W. 3 tenant of a portion of 

the house and P. W. 6a milk-seller who was supplying milk to 

Seethammal and the prisoner,and who used to deliver milk to the 
former at the top of the stairs which led to the room occupied by: 
the couple each morning at 5-30 or 6 shows that Seethammal 
lived at that addres® with the prisoner until the 11th January: 
being last seen in that house at 6 or*6-30.P.m. on that date by 
P.W. 2 down-stairs in the Court-yard drawing water from a 
water-tap, by P.W?3 at 7 or 7-30 p.m. the same day. and by P.W. 

6 the milk-seller on “the morning: of ‘the. same date. Thereafter. 
Seethammal was never seen alive. On the morning of the 12th: 
January P.W.-6 the nfilk-seller, went as usual to deliver the milk ` 
but found on going up the stairs that -the door leading into the: 
room was locked or secured from outside. She then went down- 
stairs and told P.W.2 that she had been unable to find-anyone ` 
upstairs. At this time her account for milk supplied was unpaid. 
Later on she was paid by P.W. 2 who received and gave Rs..4 on 
the morning of the 12ih from the prisoner who, upon being 
questioned about what the milk-woman had reportéd, said that he 
had taken Seethammal that morning to his sister’s house at 


 Saidapet to assist his sister who wasin labour. The prosecution 


case was that this explanation for the absence of Seethammal was 
untrue and in hisestatement at the Sessions trial the prisoner 
himself gave it up because he. there stated that Seethammal left 
him on the 4th January.’ The prisoner remained at Peddunaicken’ 
Street until the 13th Jantary when he'went to another address and- 
thereafter he pledged Some -sjlver vessels identified by the prose- 
cution as those taken away by Seethdmmal when she left her. 
husband on the 4th August, 1933. Before this on the 4th 
Janudry, 1934 he had, pledged another silver vessel similarly 
identified by the prosécwticn. Efforts to trace the sender of. 
the parcel containing Seethammal’s body -resulted -in the dis- 
covery of P. W.° 25 Mginuswami, a cooly porter at Egmore 
Railway Station, and P. W. 26 Jaganatha Thathachari, Assistant 
Parcels clerk at the Egmore Railway Station, the formef of whom. 
received the parcel from the accused at the Egmoré ‘Railway Sta- 
tion at about 9-45 r.m., on the 12th January, and with the assistance - 
of another porter, not a witness in’the case, carried it. and weighed 
it in the weighing machine at the Parcels Office. . The latter 
witness booked the parcel to Karunguzhi® at the request, ‘of the 


- prisoner. Both these witnesses identified the prisoner at an iden- 


a 
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tification parade and at the trial; The‘ case” for the prosecution, 


therefore, was that Seethammal was last seen alive in 24; Peddu- ` 


naicken Street where she was then living with the prisoner on the 
11th January, and that on the evening of the next day the prisoner 
sent her dead body wrapped up in a parcel to Karunguzhi by 1 train 
and that afterwards he pledged silver vessels and jewellery alleged 
to belong to Seethammal. In these circumstances the prosecution 
contended that the jury were entitled to and ought to draw the in- 
ference that the prisoner had committed the murder, in the absence 
of any explanation from him which could*be accepted as true 
accounting for her disappearance from No; 24, Peddunaicken 
Street and her re-appearance as a dead body wrapped in a parcel 
and sent by the prisoner by train to Karunguzhi ` the medical evi- 
dence being that she had been strangled. © Ant have stated before, 
beyond the two contradictory statements made by him, his denial 
that he committed the murder, and in the Committing Magistrate’s 
Court ‘his statement that he knew nothing about Seethammal—there 
was no explanation with regard to why and when Seethammal left 
the house, and why he sent off her dead body in a parcel, if he did 
so. The Jury by a majority of 6 to 3 found the prisoner guilty of 
the offence of murder and, there being no: mitigating circumstances 
present, he was sentenced to death. 


It is now necessary torefer toa matter in the case which i is 
the foundation for the first point covered by the certificate of the 
Advocate-General’’ When the parcel was opened Seethammal’s 
body was found to be wrapped up in a coir mattress and the case 
for the prosecution was that a mattress identified as similar to this 
was purchased during the morning of the 12th*January from one 
Shaik Nannu Sahib, a mattress seller in Madras whose servant,was 
P. W. 10 Mohammad Kasim- and that the prisoner was*its pur- 
chaser.: The purchase pr ice was Rs. 3.. The purchaser paid only 


. Sannas as he had no money. with him then and, asked that the 


mattress should be sent by a coolie and sait that he wouldesend 
the balance with the coolie. This coolie wasel Hayammal P, W. 11. 
A cash bill Ex. D-1 was given. In that bill neither the name nor 
the address of the purchaser is given, - PW. 1h’s: evidence was 
that on instructions from the purchaser she went'to the fish market 
at Kondithope and there waited for him. After some time the 
purchaser came and took her to a house near the fish market where 


she deposited the mattress outside a house at about 12 noon, 


received tite balance of the purchase price and took that back to the 


mattress shop: , Although unable to give the number of the house’ 


or the street; this witness subsequently pointed out the house to the 
Police dud it was No. 24, Peddunaicken Street, where the accused 
was living on the 12th January; From this evidence it might be 
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inferred by the jury that the purchaser of the mattress did not wish 
* to let the vendor know where he was living viz., in that house. 


Whilst P.W. 10 was being examined in chief at the Sessions Trial 
when asked the following question “subsequently did the Police 
come to youin connection with this case?” he answered: “About 
10 or 11 days afterwards, about 4 r.m., this Inspector and another 
Aiyar came with the accused and the accused pointed out that 
shop saying that it was in that shop that he purchased the 
mattress.” No objection to this evidence with regard to what the 


prisoner stated was t&ken by learned Counsel for the prisoner—an 


Advocate of very large experience. THis witness was then cross- 
examined by the Prisoner’s Advocate with regard to what the 
prisoner had said on that occasion." P . W. 11 stated nothing about 
what the prisoner had saidon this occasion in examination-in-chief 
but in cross-examination she said “The accused himself mentioned 
me and said that it was a woman wearing a coral necklace.” No 
objection was taken by learnéd Advorate for the defence to this 
answer. She was also questioned by the Court on this matter. 
P.W. 42,5. R. Krishna Aiyangar, Inspector of Police in Cross- | 
examination stated: “While we were coming out, the accused 
pointed out that woman with coral beads on her neck and said ‘that 
was the cooly that carried my mattress’ ”. In examination-in-chief 
he had stated that he and the prisoner had gone to the premises of 
the mattress-seller and that the prisioner pointed out the premises 
having taken the witness direct to that shop.. As stated in the 
Certificate of the Advocate-Gerleral no objection was raised with 
regard to the admissibility of the evidence as to what was stated by 
the prisoner on that occasion. In my chargé to the Jury I referred 
to this matter as - follows: f 
“The evidence is that the eS aed ‘came to the shop in ina motor 
car, got out and pointed out to the Police, ‘ this is the shop; that is 


. the man and this is the coolie woman who carried the mattress’. 


But the accused denied $11 this. This is not only the evidence of 
these two witnesses-but it is also the evidence of the Crime Branch 
Inspector Mr. Krishna Atyangar who gave evidence at the end.” | 

In the opinion of the Advocate-General the reception of this 
evidence though witHofft any objection to its admissibility being 
taken and my placing it before the Jury in my charge to them are 
decisions on points of law which require further consideration. 
The second point raised in the certificate is that in my charge to. 
the Jury I failed to tell the Jury that there -was ho ‘evitlence that 


“ Seethammal was ever in possession of the silver articles after she 


quitted No. 2/26, .Post Office -Street on or about the- 17th 
December, 1933 and that the Jury ought to have been teld:-that 
there was no evidence as to her being in possession of them ‘subse- 
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quent to that date. This omission is, according to. the amended 


certificate of the Advocate-General,.in his Judgment a decision on - ° 


a point of law under Cl. 26 of the Letters Patent. The Crown 
Prosecutor gave notice that he intended to take a preliminary 
objection at the time of the hearing of this application to the Full 
Bench, the objection being that the application is incompetent as 
there was neither an error in a decision of a point of law decided 
by the Trial Judge nor a decision on a point of law requiring fur- 
ther consideration and submitting that the Full Bench decision in 
C.K.N. Sundaresa Aiyar v. King-Emperor! has wrongly interpreted 
the words “decisions on a Point of law decided by the Trial Judge” 
occurring in Cl. 26 of the Letters Patent which he contends is not 
warranted by the language and spirit of the Letters Patent. In 
view of this objection a Full Bench of Seven ‘Judges was formed 
to consider this preliminary objection of, „the learned Crown 
Prosecutor. 


The relevant clauses of the amended Letters Patent are 
Cis. 25, 26 and 41. The marginal note of Cl. 25 reads “No appeal 
from High Court exercising Original Jurisdiction—Court may 
reserve points of law”. The clause itself says that “there shall be 
no appeal to the said High Court of Judjcature at Madras from 
any sentence or order passed or made in any Criminal trial before 
the Courts of Original Criminal Jurisdiction. .. But it shall be 
at the discretion of any such Court to reserve any point or points 
of law for the opinion of the said High Court’. Cl. 26, the 
marginal note of which is “High Court to review on certificate of 
Advocate-General”, reads of follows: . e | 

“And we do further ordain that, on such point or points of 
law being so reserved as aforesaid, or on gts Being certified by, the 
said Advocate-General that; in his judgment, there is aneerror in 
the decision of a point or points af law decided by the Court of 
Original Criminal Jurisdiction, or that a ‘point or points of law 
which has or have been decided by the said Court should be further 
considered, the said High Court shall have fjill power and authority 
to review the case, or such part of it as may be necessary, and 
finally determine such point or points of-law, and thereupon to 
alter the sentence passed by the Court of Original Jurisdiction, 
and to pass such Judgment and sentence as to the said High Court 
shall seem right”. CI. 25 therefore, directly prohibits any appeal 
to the High Court from its own criminal Sessions but power is 
given to tNe Sesgions trial Judge to reserve any point or points of 


law for the opinion of the said High Court. This latter provision: 


clearly refets to cases where a submission on a point of law has 
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been made to the Court whether by way of an objection to the ad- 


* missibility of evidence or misjoinder of charges or any other legal 


question or to points of law raised by the trial Judge himself. 
Such point or points of law as have been reserved by the Judge are 
then considered by the High Court under Cl, 26 which enables the 
High Court also on a certificate of the Advocate-General to con- 
sider a point or points of law decided by the High Court Criminal 
Sessions trial Judge. The question before us is whether the words 
of Cl. 26 are to be given their ordinary meaning, that is to say, that 
there must be a point*of law and that point of law must be actually 
decided, or whether the meaning to be given to them is so wide a 
one as to include what is called ‘matter of law’ in S, 418 of the 
Code of Criminal Procedure, that is, such mis-direction or non- 
direction as would permit an appeal from a Mofussil Court against 
the verdict of a Jury. This would include not only an error in 
laying down the law but defects in summing up the evidence or in 
not summing it up or summing it up erroneously or any infringe- 
ment of the law ag laid down in S. 297 of the Code of Criminal 
Procedure which would also include errors of procedure. Mr. 
T. R. Venkatrama Sastri on behalf of the respondent contends that 
all matters which would entitle a person convicted at a Sessions 
Court by a Jury to appeal to the High Court entitled him on con- 
viction at the Criminal Sessions of the High Court to ask the 
Advocate-General for his certificate under Cl. 26 of the Letters 
Patent. 


This is not the first occasion on which a preliminary objection 


similar to that of the learned Crown Prosecutor has been taken 


because in Queen-Empress v. O’Haral the Standing Counsel, 
Mr. Phillips raised the same objection,» This appears from p. 657. 
He conttnded that ureder Cl. 26 there must be a point of law and 
that point of law must have been decided. In dealing with the 
question of whether tlere had been a decision he contended: 
“Secondly, there was‘no decision. What a Judge may say inad- 
vertently in his charge and which is afterwards looked into and 
said to contain a point of law, is no decision. No notice is taken 
of what the Judge may have said till after the case is over. It is 
not necessary for me to say that nothing that a Judge says ina 
charge is not a decision; but under Cl. 26 the matter must be a 
matter raised and decided consciously and not inadyertently.” The 
question raised by the Standing Counsel the Full Bench did not 


consider it necessary to decide although they stated ‘that in their 


opinion-it was clear that in a case of mis-directior: such as there 





1, (1890) LL.R, 17 Cal. 642 (RB.). 
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was there and of improper reception of evidence such as had taken 


place the Court should exercise its powers of review. On p. 667° 


Petharam, C.J. says: 

“In the view we take of the case, it is unnecessary to deal 
with the argument for the prosecution as to the powers of the 
Court acting under S. 26 of the Charter.” 

In King-Emperor v. Peary and Lakshi Peshakar1 the Standing 
Counsel Mr. Das raised the objection that under Cl. 26 of the 
Letters Patent the Advocate-General has no power to grant a fiat 
for a mis-direction on a question of fact. He argued that there is 
a distinction between the law applicable to Sessions Tnréal at the 
High Court and that governing the procedure of Mofussil Criminal 
Courts. Sanderson, C.J. in his judgment expressed no opinion 
upon the point raised by the Standing Counsel as it was nat neces- 
sary to do so because on the merits no sufficient case was made out 
for the Court to interfere. In Reg v. Pestanjt Dinsha2, Mr. Scoble 
for the Crown contended that under Cl. 26 of the Letters Patent 
there must be some point of law decided. The ¢xact scope of Cl. 26 
nevertheless remained undefined by the Full Bench except that it 
was held that non-direction by a Judge is not a matter upon which 
the Advocate-General should grant a certificate under Cl. 26 of 
the Letters Patent. I nextcome to C. K.N. Sundaresa Aiyar v. 
Emperors, In that case before the Full Bench the same preliminary 
objection as that raised in this case was taken and a direct decision 
upon the point was given. The Full Bench held that a mistake 
made by the trial Judge in stating the law to the Jury is a mis- 
direction and amounts to a decision of a point of law. Wallace, J. 
who delivered the Judgment of the Court (Eddy, J. dissenting) 
held that the words “decision of a point of law” are not confined 
to the point of law specifically put: up “and decided by the trial 
Court. They include in his opinion all matters decided ‘or which 
fall to be decided by the trial Judge in the case. They include 
his conclusions arrived and stated “wfether right or wrong. 
They also include what he does not state. In his *view 
the word ‘ decision’ includes every mentat conclusion on which the 
charge or judgment is based whether stated correctly or misstated. 
It includes directions, mis-directions and aon-diréctions to a Jury. 
, Misdirection includes not only error in laying down the law by 
which the "Jury are to be guided but also a defect in summing up 
the evidence Of in not summing it up or in summing it up errone- 
ously, such error and defect being in all cases an” infringement of 


the law laid down under S. 297 of the Criminal Procedure Code, , 


which appligs to all Criminal Courts including the Sessions of the 
SSS 


1. (1919) 23 C.W.N. 426 (FB.). 
2. (1873) 10 Bom. H.C.R.75. ` 73. (1930) M.W.N; 249 EB) 
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dr. e High Court. Therefore in his opinion a trial at the Criminal 
a  Sessions of the High Court is on the same footing as one in the 


King- 5 5 : 5 : 
Emperor mofussil and gives the prisoner the right of appeal or review on 
ATEN all points in respect of which he could claim the same remedy on 
Ramanuja 


Aiyangar. Conviction by a Mofussil Sessions Court. In the course of his 

Beasley? CJ. judgment Wallace, J., says :— | l l 
ne “It seems absurd to argue that a ‘judgment which stated 
nothing or stated non sense would not be a decision. The Judge 
in his judgment or charge as read or pronounced is deciding all 
the time. For example, if he omits aljogether to sum up the law, 
he has decided that it is not his duty to sum it up.” 

With all respect to Wallace, J., I am unable to see how an 
omission to sum up, the law can be a decision upon a point of law 
although it would be an error. He then continues: 

“If he admits and discusses certain evfdence, he has decided to 
admit it, even though neither party raised the question of its 
admissibility. If he states that the defence case is so and so he has 
decided that it is infact so and so. Clearly the word ‘ decision’ 
includes every mental conclusion on which the judgment or charge 
is based, whether-stated or not stated, whether stated correctly or 
mis-stated,” . 

He further holds that the words “ point of law ” are the same 
as what is called “matter of law” in S. 418 of the Criminal 
Procedure Code. It is true that these observations may be taken 
to be general since the point for consideration in that case was 

6 ‘whether a mistake in laying down the law of the offence charged 
‘to the Jury was a mis-direction and amounted to a decision on a 
point of law. But even though these observations were not 

. necessary for the d&cisgon of ahat point they must be considered 
here as 2 am bound te say that they appear to me to go far beyond 
6 what is intended by Cl. 26"0f, the Letters Patent. According to 
Wallace, J., a “ decision,” includes that which was not stated to the 
Jury, It includes am omission to put certain evidence before the 
Jury, but I must observe that it is not the duty of a trial Judge to 
put every piece of evidence before the Jury nor is it his duty to 
read out the whole of the defence statement. Yet, according to 
Wallace, J., if he has Omitted to refer to any piece of evidence or 
to any part of the statement made by the prisoner at the Sessions e 
Trial, it is open thereafter to an ingenious Counsel to select such 
omissions and ask the Advocate-General to certify that there has 
been a decision on a point of law which is or may be erroneous. 
- In my view, this cannot be intended by Cl. 26,0f the Letters 
Patent. In King v. Cohen and Bateman\, Channel, Jin discussing 
3 S. 4 (1) of the Criminal Appeal Act says’: r i 


š -~ E 2Cr. A. R.1977. ` 
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“A mistake of the Judge as to fact, or an omission to refer 


to some point in favour of the prisoner, is not, however, a wrong . - 


decision of a point of law, but merely comes within the very wide 
words ‘any other ground’ so that the appeal should be allowed 
according as there is or is not ‘a miscarriage of justice’ ”. 


It would be fair to include also, in my opinion, in the above 
statement of the position by Channel, J., an omission to refer to a 
piece of evidence or to a part of the prisoner’s statement made to 
the Court and there are doubtless many other matters of a similar 
nature. Suppose, for example, the Judge in Ris Charge to the Jury 
makes no reference to a piece of evidence because he haseforgotten 
about it. How can it possibly be said that he has come to any deci- 
sion with. regard to it and where is the point of law involved? 
Eddy, J., who delivered the dissenting judgment in the Full Bench 
case refers to King v. Cohen and Bateman} in support of his view 
which is that a point of law referred to in Cl. 26 means a point of 
law submitted to and decided by the trial Judge or any direction 
as to the law given by him in the course of hig summing up to the 
‘Jury. In his view it is essential that, first of all, there must be 
some point or points of law and, secondly, a decision thereon; and 
that is what Cl. 26 of the Letters Patent says. A decision must 
mean a conclusion arrived at. It is true that a person may come 
to a conclusion in his own mind and, although he does not state it 
because it is not necessary to state it, it is none the less a conclu- 
sion. A person may decide in his own mind to do something and 
in pursuance of that decision may do it but what has to be considered 
here are not cases such as that but what the meaning of “ decided” 
is in relation to a point of law. When a Judge in his Charge to 
the Jury states the law to them jhe is probably deciding the law. 
It is his duty to state the law and he consciously states it$ but 
when it is contended that the reception of inadmissible evidence, 
where no objection is taken as to its admissibility and the Judge’s 
mind is never directed to the question df its admissibility and he 
has never been asked to say whether it isadmissible or nof, is a 
‘decision of a point of law in my view it*is “stretching the meaning 
of the word “ decision’ beyond reasonable limits. The Judge has 
not even come to a mental conclusion upen the matter, Similarly, 
if he refers in his Charge to the Jury to this same evidence again 
without any objection, I am of the same opinion, namely that he 
cannot have ‘decided the question of its admissibility. What he 
has doneeutmost is inadvertently to refer to What is already in 
evidence and he has, if it is inadmissible, been guilty of an, 
error which if it is sufficiently serious, may have resulted in 
a miscarriage of justite and on that ground the trial may be 
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vitiated but not on the ground that there has been an error 
in the decision of a point of law. Wallace, J., is of the opinion 
that, if such matters as he sets out in his judgment are not 
“decisions” upon “points of law” within Cl. 26 of the Letters 
Patent, the accused has no remedy. With this view I am unable 
to agree because it seems to me clear that he has, a remedy under 
Cl. 41 of the Letters Patent which enables an appeal to be carried 
to the Privy Council from any judgment, order or sentence of the 
High Court made in the exercise of Original Criminal Jurisdiction 
provided that the said High Court shall declare that the case isa 
fit one far such appeal or in any crimirfal case where any point or 
points of law have been reserved for the opinion of the High Court 
in the manner before provided in the Letters Patent, ie., by Cl. 25 
by any Court which “has exercised original jurisdiction provided 
that the High Court declares that the case isa fit one for such 
appeal. The earlier bart of this clause, in my opinion, entitles a 
prisoner, provided that he has got a certificate of fitness of the 
High Court, to go direct to the Privy Council in all cases except 
where the Judge ĥas’ reserved any point or points of law under 
Cl, 25. In Reg v. Pestanji Dinshah! it was held that non-direction 
by a Judge is not a matter upon which the Advocate-General 
should grant any certificate under Cl. 26 of the Letters Patent. If 
that opinion is correct which in my view itis, there is that distinc- 
tion between an appeal from a mofussil criminal Court and a 
criminal trial at the High Court Sessions and it is also stated that 
on an appeal from the mofussil the High Court has a much wider 
sphere of action. -There are cases in which the wrong admission 
of evidence was dealt with bya Full Bench as a matter arising 
under Cl. 26. One pf these is Emperor v. Narayan Raghunath 
Patki? which related to°the admission of a confession. But I 
gather that there had*been a ruling of the trial Judge during the 
course of the trial that the evidence was admissible and this of 
course would be a decisi®n.’ But it was also held in the same case 
that & decision by a Judge as to whether or not a confession is 
voluntary is not a deci$ien on a point of law but on a question of 
fact. The observations of Wallace, J., in C. K. N. Sundaresa Aiyar 
v. King-Emperor8, howeger, would express the contrary opinion. In 
The Queen-Empress v. O’Hara4 the Judge read to the jury a state- | 
ment (which had been objected to and had not been admitted in 
evidence) saying that he would read it and it woild do no harm 
and it was held that the improper reception of such.evidence con- 


stituted a decision erroneous in point of law calculated to prejudice 


the prisoner. This was a case certified by the Advo¢ate-General 
+ oreo 


1, (1873) 10 B.H.C.R. 75. 2, (1907) LL.R. 32 Bom. 141 (F.B.). 
3, (1930) M.W.N. 249 (F.B.). 4. (1890) IL.R. 17 Cal, 642, 
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under Cl. 26 of the Letters Patent. This is not actually an 


authority against the learned Crown Prosecutor’s contention here. 
On page 667 in the course of the judgment it is stated: 

“We think that to lay before the jury these statements, not 
admitted mor admissibie in evidence, was in itself a decision 
erroneous in point of law.” 

In Emperor v. Upendranath Dasl as before stated the Full 
Bench declined to give a ruling upon a similar preliminary objec- 
tion to that in this case but the Full Bench did state the opinion 
that no error of law is committed by a Jude who refrains from 
directing the Jury as to exceptions which had neither been raised 
nor relied upon by the accused and had no basis in evidence on the 
record; and it was stated by Mookerjee, J., that mere non-direction 
is not necessarily misdirection and by the same Judge that the 
expression “lay down the law” in S. 297, Criminal Procedure Code, 
does not signify “lay down the whole law on the subject irrespec- 
tive of the facts of the particular case before the Court”. From 
the judgment of the latter Judge, with whosg opinion I agree, it is 
clear that the summing up should be strictly confined to the 
evidence adduced and the mode of application of the law to such 
evidence and not to questions which do noj properly arise at all. I 
refer to this as it has a strong bearing upon the second point 
raised in the certificate of the Advocate-General. Holmwood, J., 
on page 394 stated that he had no doubt that “no error of law is 
committed by a Judge who refrains from directing ajury as to 
exceptions which have neither been raised nor relied upon by the 
accused and have no basis in evidence on recérd”. It is true of 
course that what was being considered by the Full Bench there 
were the Exceptions to S.300, Indian Pena] Code, but these opinions 
are certainly useful ones as showing that the, failure of a.Judge to 
put to the jury a case not raised at all by an accused nor relied 
upon by him and having no basis in evidente on the record is not 
a misdirection to the jury. 

In considering the scope of Cls. 25 and 26 of the Letters 
Patent it is important to remember that of the date of the amended 
-Letters Patent there was in England a Statute (1] and 12 Victoria, 
Ch. 73) out of which there came the @otrt for Crown Cases 
Reserved; and it is reasonable to suppose that the Crown had in 
mind that ‘statute when it enacted Cls. 25 and 26 of the amended 

Letters Patent. “E say this because S. 1 of-11 and 12, Victoria, Ch. 73 
has somewhat:similar words to Cl. 25. By that section power is 


given to the trial Judge or Recorder of a Court of Quarter Ses-- 


sions or Justices of the Peace before whom a criminal case shall 
have been tried in his ‘or their discretion to reserve any question 
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of law which shall have arisen on the trial for consideration of the 
Judges. Upon such question being reserved the Judge is to_state 
a case setting out the question or questions of law which have been 
so reserved. The Court before whom these questions came was 
the Court for Crown Cases Reserved. S. 5 gives the Court of 
Queen’s Bench the power to reverse Judgments on writs of error 
issued upon the fiat of the Attorney-General. The history of writs 
of errorin Criminal cases is containedin Stephen’s ‘ History of 
the Criminal Law of England’ Vol. 1 commencing at page 308. 
Formerly these were Sssued entirely aş amatterof favour. The 
defendar® brought his writ of error. “The Attorney-General ad- 
mitted that there was error. Court accepted his admission and 
the conviction was,set aside. But in the third year of Queen 
Anne’s reign Courts decided that they would not be content with 
the Attorney-Genera]’s admission of error but would judicially 
determine whether error existed or not. Then in cases of misde- 
meanour writs of error were granted as a matter of justice but 
in cases of felony and,treason exclusively as a matter of favour. 
It would appear that this method of review in criminal cases was 
very rarely used and only errors apparent on the face of the record 
were capable of being reviewed and the record on the date when 


“Sir James Fitzjames Stephen published his ‘ History of the Crimi- 


nal Law of England’, namely, 1882 took no notice either of the 
evidence or of the direction given by the Judge tothe Jury. This 
appears on page 309. On page 312 in the foot-note it is stated that 
the writ of error in Orton’s Casel and in Bradlaugh v. The Queen? 
were the only writs of error in Criminal Cases which had been 
decided for a considerable time. Inthe three cases referred to in 
argument before us, vize Ex-parte Newton’, Ex-parte Leest, and 
Rex v, Wilkes5, the esrors were all errors apparent on the record. 
In Bradlaugh v. The Queen®, ik was again an error on the face of 
the record. It was théxe held that in an indictment for publishing 
an obscene book it is not sufficient to describe the book by its title 
only for the words thereof alleged to be obscene must be set out 
and if they are omitted, “the defect will not be cured by a verdict 


-of guilty and theindictment will be bad either upon arrest of judg- 


ment or upon error, Ifis clear that in all the cases referred to in 
argument there what were being considered were some errors ap-e 
pearing in the indictment. In Orton’s Casel, (vide the foot-note 
to page 309 in Stephen’s History of the Criminal Law of England) 
the main question was whether cumulative punislment could be 


I Eear — . 


. (March 1881) 2. (1878) 3 È: B.D. 607. 
3, (1855) 4 El. and BI. 870 : 19 Ẹ. R, K. B.323. ° 
4, (1860) El, Bl. and El. 828 : 120 E. R, 718. . 
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NotiFicaTions, 


Fort St. George, December 15-1934. 
(G, O. No, 5409, L. & à.) 


No. 47.—In exercise of the powers conferred by seftion 233 of 
the Madras Local Boards Act, 1920 (Madras, Act XIV of 1920), 
the Governor acting with Ministers is hereby pleased to make the 
following amendments in Local Seif-Government Department 
Notification No. 404,*dated the 16th February 1931, published at 
page 198 of Part I-A of the Fort St. George Gazette, dated the 
24th February, 1931 :—- | 4 


AMENDMENTs. °? ° 


In the said Notification :—- 
(1) In the preamble, the words, figures and letters “except 
such panchayats as were Union Boards on the 25th August, 1930” 
shall be omitted ; 
(2) For the item relating to section 9 (3), the following 
item shall be substituted, namely :— 


“(9) (2) Power to reserve seats for Muslims, Indian 


Can ctians or Adi-Dravidas and determine the number of such 
seats”; and $ 
(3) After the itenr relating to section 10 (2), the delle 
item shall be inserted, namely :—- 
“43, Power to remove the president or vice-president of a 
panchayat.” "œ 





GRANT OF PLEADERSHIP ‘CERTIFICATES, 
NOTIFICATION.. ° 

Consequent on the discontinuance of enrolment of first-grade 
pleaders," the High Court, by virtue of the powers conferred by 
sections 6 and.7 of the Legal Practitioners Act XVIII of 1879, and 
all other powers hereunto enabling, hereby malsés amendments to 
the consolidated and amended rules relating to the grant of pleader- 
ship certificates, dated the 3rd August 1910, as last republished at 
pages 1493 to 1495 of Bart II of the Fort St. George Gazette, dated 
the 25th Octobér, 1927, and reissues them for general information. 
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1. Unless the High Court for special reasons directs other- 
wise, pleadership certificates, other than renewed certificates, will 


; not be granted in future. This takes effect from 1st January, 1932. 


PRELIMINARY, 


2. In these rules and in the forms appended thereto the word 
“District” denotes the territorial jurisdiction of a District Judge. 


3. The right to practise in the Court of Small Causes of ` 


. Madras is confined to Advocates, Vakils and Attorneys of the High 


Court. ; e 


. 
“ 


CLASS OF PLEADERS, 
4, Pleaders in the Courts subordinate to the High € Court shall 


be classed as :— . 


(a) Pleaders of the first grade. 
. (b) Pleaders of the second grade. 

5. Pleaders of the first grade shall be entitled to appear, plead, 
and act in‘all the Civil and the Criminal Courts of the districts in 
which their certificates alithorize them to practise. 

6. Pleaders of the second grade shall be entitled to appear, 
plead, and actin any District Munsif’s or Subordinate Judge’s 
Court in the district in which they are enrolled and in the Court of 
any District Judge exercising the powers of a Court of Small 
Causes under section 28 of the Madras Civil Courts Act, 1873, in 
the district in which they are enrolled, 

Pleaders of the second grade shall also be entitled to appear, 
plead and act in any Court of Criminal Jurisdiction in the district 
in which they are enrolled, othen than the Sessions Court of the 
division, . 

For the purpose be les 5 and 6, tHe word “District” may at 
the discretion of the High Courtinclude the whole or a portion of 
the area of a district, under the jurisdiction of a single District 
Judge within the limits of which the pleader was authorized to 
practise at the time o$ itg bifurcation. 

QUALIFICATION OF PLEADERS, 


7. Subject tosthe ptovisions of Rule 1, the qualification for 
pleaders of the first grade shall be as follows :-— 


(a) Any person who has obtained the Degree of Bachelor of 


: Laws of one of the Universities of Madras, Allahabad, Bombay, 


Calcutta, Patna, acca, the Aligarh | Muslim University, or the 
Benares Hindu University or who files a provisional certificate 
from the Registrar of the respective Universities to the effect that 
he has passed the examination qualifying for the eee oi the 
Bachelor of Laws of any of those Univer sities, 
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(b) Any person who has passed the examination qualifying 


for the Degree of Bachelor of Laws of the University of Madras. 
and whose name has appeared in the list of successful candidates z 


published by the University in the Fort St. George Gazette. 


In the cases coming under clauses (a) and (b) application for 


admission must be made within one year from the date of obtaining 
the’ degree or of the provisional certicate or of the publication of 
the examination results in the Fort St. George Gazette or, if the 
applicant has become an apprentice with a view to enrolment as an 
advocate within two years from the date 06 obtaining the degree or 


date of publication of the examination results. m 


8. The High Court may call for evidenceof the respectability - 


of tlie applicant i in any case in which it may Be deemed necessary. 
CERTIFICATE. 


9. Upon the dpplicadt being admitted by the High Court, ti 
Registrar of the High Court shall -cause his name tu be entered in 
the proper register and shall issue to him a certificate as required 
by section’7 of Act XVIII of 1879, auth8rizing him to practise up 
to the end of the calender year in the Courts specified therein: — 


Provided that— ‘ 


(a) in no certificate issued to a pleader of the first grade 
shall Courts of more than one district be specified. 


On the-renewal of a ‘certificate, the districts and Courts men- 
tioned in the certificate for the preceding year shall not be altered 
except with the special sanction of the High Court or the Registrar 
thereof, 


When applications for addition or substitution of districts in 
renewed certificate of pleaders” are submitted for the sanction of 
the High Court, the last certificate,of the pleaders concerned and 
also their applications i in original ue be forwarded to the High 
Court. 


register and shall be signed by the Refistrar and forwarded to the 
District Judge to be delivered to the applicant, 


- The certificate shall be taken to ‘authorize enrolment in the 
Courts specified therein, The holder can take it to any Court 
therein mentioned, and may, with the approval of the presiding 
Judge, be enrolled i in such court. The'approval.should not be with- 
held unless the Judge is aware of circumstances which in his 
judgment’ ‘affect the professional character of the applicant; and 
in any case in which enrolment is refused the fact and reasons for 
it should be communicated forthwith to the High Court, 


' 


cy 
q. 2 en 


10. The certificate shall bear the nyñber assigned to "it in the 
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RENEWALS. 


11. Every application for the renewal of a certificate must be 
made through the Judge presiding over the Court in which the 
pleader ordinarily practises, and’ unless the High Court or the 
Registrar thereon otherwise orders shall be made not later than 
15th November, and shall be forwarded by the District Judge to 
the Registrar of the High Court not later than the 30th idem. The 
renewed certificates shall be issued as soon as possible and unless 
the High Court or the Registrar thereof, otherwise orders, shall be 
‘dated 1st January of the year to which they relate. 


a 
„PRINTING OF RENEWED CERTIFICATE. 


Renewed certifitates will be issued from the High Court in 
printed forms similar to those used for the original certificates. 
District Judges shall submit to the High Court without delay the 
blank stamp papers furhished by applicants for renewal of certifi- 
cates. The prescribed form will thereupon be printed on the stamp 
papers which shall be returned to the District Courts for the pre- 
paration and issue of cértificatés to the applicants. In case an 
applicant submits more than a single stamp paper for renewing his 
certificate, the paper of the highest value alone must be sent to 
the High Court with the words “first or second grade pleader” as 
the case may be, written on the back. Pending the receipt of the 
renewed cértificate, practitioners may continue to practise subject 

to such precautions as to identification as the District Judge may 
think-fit to prescribe. 

12. If any person, having obtained a ETAN shall fail to 
renew it for a period of two years, he shall not be entitled to have 
it renewed without the order of the High Court and shall be requi- 
red without the orders of the High Court and shall be required to 
produce satisfactory test ka to his character during the inter- ` 
val. 

When a pleader who Pia not been suspended from practiçe 
applies for the renewal “Af his certificate after the expiry. of the 
year for which it was last renewed, he should state in his affidavit 
explaining the delayein applying for renewal, that he has not prac- 
tised in any Court since the expiry of the year for which his certi- 
ficate was last renewed. District Judges im submitting such appli- 
cations should report whether the applicants during the ‘time they 
were practising remjered themselves liable to fine or penalty under 
the Legal Practitioners Act, 1879. 

" 43, If any person, having been admitted as a ie accepts 
any appointment under Government, becomes a student of.dny 
school or college for purposes of pursuing his studies, enters’ into 

' 
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any trade’ or other business, or accepts employment. as a Law 


Agent other than a pleader, Mukhtar or Agent certified under. Act , 
XVIII of 1879 and these rules, he shall give immediate notice’ 


thereof to the High Court, who may thereupon suspend such plea-- ” 


ie from practice or pass such orders as the said Court may think 
ts 

(1) Provided that when a pleader is appointed by or under 
the authority of the High Court to the office of District Munsif, 
whether temporarily or permanently it shall not be necessary to 
give notice prescribed inthe first part of this rule; but no pleader, 
while employed as District Munsif, shall be permitte to practise 
or do any business as a pleader; and 

(2) provided also that pleaders may take part in the ma- 
nagement of societies, registered under the Co-operative Societies 
Act lI of 1912, in the areas in which they practise; but no pleader 
so taking part shall receive any remuneratien other than the ordin- 
ary profits without the special leave of the High Court. 

SUSPENSION AND DISMISSALS. 

14. Subordinate Judges and’ District Munsifs are required to 
bring to the notice of the District Judge every case in which a 
pleader is guilty of misconduct for whigh he is liable to be suspen- 
ded or dismissed under the provisions of the Legal Practitioners 
Act. 

In every case in which a report is received under section 14 of 
the Legal Practitioners Act, or the High Court, after perusal of the 
records, considers that the proceedings of a Subordinate Court 
shall be revised under Section 15 of the Aet, the Registrar shall 
set the case down for hearing by a Bench of three Judges, and shal] 
give reasonable notice to the pleader and te the person (if any) on 
whose complaint proceedings were instituted of the day orf which 

‘the report or order will be considered, and such pleader and com- 
plainant may appear in person or by counsel or vakil to show cause 
against or support the report or order? z 

Pending a final decision ona chargggof professional’ miscon- 
duct against a pleader, the High Cout may defer renewal of his 
certificate, . ` 

15. Pleader to keep regular, accotnts of receipts and disbur- 
sements of clients’ mofOy.—It Shall be the duty of every pleader to 
keep regular accounts of all moneys received and disbursed by him 
in connexion with each suit, appeal dr proceeding in which he is 
engaged as pleader. The failure to keep such accounts will be 
treated as a.“reasonable cause” for suspension of certificate within 
thes meahing of Section 13 (f) of the Legal Practitioners Act, 
187% i 


6 . THE MADRAS LAW JOURNAL-—SUPPLEMENT. 


16. Pleaders prohibited from acquiring interest in decrees 

e obtained by their chents—Practitioners of Courts Subordinate to 

the High Court are strictly prohibited [rom purchasing from their 

«clients or from any other person, any interest in any decree passed 
“ by the Court in which they practise. ° 

17. Any wilful violation of any of above rules shall subject 
a pleader to suspension or dismissal. 

18. The certificate and renewed certificates issued or to be 
issued to pleaders under the Legal Practitioners Act, 1879, shall 
be in the following terms 

+ @ 


[Form omitted]. 


xror 1934,] ‘THE MADRAS ‘HINDU RELIGIOUS ENDOWMENTS (AMENDMENT) act 73 


THE MADRAS HINDU. RELIGIOUS. ENDOW MENTS (AMENDMENT) 
l . ACT, 1934. E 
oo FS ACT NG KI or 1934,7 tee Oe a Ss 
T T [Sh October 1934 and 4th November, 1984. 
An Act further to amend the Madras “Hindu Religious. Endowments ‘Act, 1926, 
` for certain purposes. = ee ee eS Wi 
Wnuereas it is expedient further to amend the Madras Hindu Religious - 
Endowments Act, 1926, for the purposes hereinafter ‘appearing ; ae: 


AND WHEREAS the previous sanction of the Governor-General has been 


6 
. @ 


‘obtained to the passing of this Act; : Pats ae 
It is hereby enacted as follows:— ` 5 7 f 
h . 1. This Act maybe called The Mapras HINDU 
; Short title. + RELIGIOUS ENDOWMENTS, (AMJADMENT). Act, 1934, _ 
2. After section, 44-A of the Madras Hindu 
Religious Endowments Act, 1926, the following ` 
section shall be inserted, namely :—. `. > 


~ Insertion of new section 
44-B in Madras Act IIof 
1927, | $ 


Resumption and regranf “AB (1) Any exchange, gift; sale or mort- 
of inam granted for the . gage, and any lease*fora term exceeding five years, 
performance of any charity of the whole or any portion of any: inam granted for 

. or aruge connected mitha the performance of a charity or-service connected 
ple in case o À 
alienation of the inam orof With a math ore temple and made, confirmed 
failure to perform the or recognized by the British Government, shall be 
charity or service. null and void. ° f 

(2) 4) The Collector may, on his pwn motion or on the application of 

the trustee of the math or temple or of the Committee or of the Board or of 

- any person having interest in the math or temple who has obtained the consent 
of such trustee, Committee or Board, by order, resume the whole or any part of 
any such inam, on one or more of the following grounds, namely :—- 

(i) that the holder of such inam or part has made an exchange, gift, sale 
or mortgage of the same or any portion thereof or has: granted a lease of the 
same or any portion thereof for a term exceeding five years, or’ | 

(ii) that the holder of such inam.or part has failed to perform or make 
the necessary arrangements for performing, in, accordance with the custom ‘or 
usage of such math or temple, the charity ®r service for performing which the 

_inam had been made, confirmed or recognized by.the British Government, or 
“any part of the said charity or service, as the case may be, or a 

(iii) that the math or temple has,ceased to exist or the charity or service 
in question has in any way. become impossible of performance, ` 
l ‘When passing an order under this claygs the Collector shall determine 
whether such inam or the inam comprising suth part, as. the case may be, is a ' 
grant of both the melvaram and the kudivaram or galy of the melvaram. 

- (b) Before passing an order under glause (a), the Collector shall give 
notice to the trustee, to the maa a to the Board, to the inamdar concerned 


“or where only a part of Mf inan/fs affected, to the holder of such part as well 
as to the. holder. or holders of tHe otHer part or parts, and to the alienee, ifar yi 
hear their objections, if any, and hold such inquiry as may- be prescribed. 

(c) “A copy of every order passed under clause (a) shall.be communicat- 
ed to each of the persons and bodies mentioned in clause (b), and shall also be 


published in the manner. prescribed. - , oa ee : at 
WA td) G) Any party aggrieved by an order of. the Collector under clause 
(a) may appeal to the District Collector ik, time as may be prescribed, 


. and on such appeal the District Collector may, after giving notice to each of the 
. persons and bodies mentioned in clause (b) and§after holding such inquiry. as 


{ dai ‘ . eA 


: l 
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ay. bé:préscribed, pass an “res ne modifying or cancelling he onder 
we Die Collector; 
uk Gi) The, order of the District Gollector on such appeal, or the oe of 
"this Collector under clause (a) where no appeal is preferred under subrclause 
Li) ta the'Disttict Golléctor within the time. prescribed, shall be final: 
~a, Provided that. where thereshas been an appeal under. sub-¢lause, (i) and 
it has’been decided ‘by the District Collector or where there has been no.iappeal 
_ to the District Collector-and the time for preferring an appeal has expired, any 
party aggrieved bythe final order’ of the District Collector or the Collector, as 
the case may þé, may file a suit in a Civil ‘Court for determining whether the ` 
inam comprises both.the'melvaram aiid’ thie kudivaram or only: the melvaram. 
Such a suit shall be instituted within six months— ate 
from the date of the order pf the District Collector on appeal, where 
there has been an See sub-clause (i), or 


. 
from the date Mthe expiry of the period prescribed under sub-clausé ti) 
‘for an-appéal to the Diðrict €gllector, in a case where there has been no appeal. 
(e) Except as otherwiS¢- provided in clause (d) ‘an order of. ‘resump- 
. ton passed under- this’ séction shall: not ‘be hable to be questioned i in ay Court 
by suit.or otherwise. s fcc. f.i í 
a - (fy: Where: any inam or yr part of an ‘inam “is: falas ander ‘this section 
the Collector: or the District Collection asthe case may be, „Shall, Pye order; : re: 
arany such inam or part—." ^ get sé | 
"ovr (i) as an éndowment fo: the ‘au or. teinple eéncerned, or. ; 
eE UH (it) in case of resumption on-the' ground that the math -or temple’ digs 
ceased to exist or that the charity or service in question has in any way become . 
impossible of performance,’ ‘as‘an éndowment.to the Board, for apopriation to 
‘such religious, educational or charitable - purposes - not: inconsistent with the 
EE 6fl such math or temple, as the Board may direct.’ . > sgt 
i yi The: order of ré-grant made'under clause (f) shall, ‘on application i 
made to the” Collector within the time prescrifed, be. executed D him “in the 
‘manner prescribéd, ` 


e. `(h) Nothing i in this section: shall affect tde SESA of section 44- Ay BS, 


Bobet 


merg 


D THE. MADRAS IMPARTIBLE ESTATES (SECOND AMENDMENT), 
KAN E oe “AGT, 1934 e 
ee, D "Acro. XII or. 1034. Si 
e` | or i z ‘(15th "October, 1934 and 9th November, 1934. 
Saw Aer to amend: the Madras Inipartible Estates Act, 1904. 
. WHEREAS, itis expedient {0 amend the Madras. Arpartible . Estates “Act, 
1904, for the purposes hereinaff@eagpearing ; 
` "* And whereas thé previons. sanction of the Governor- General: his been 
obtained to the passing. of: me ct? WE. i 
aa ‘Iti is hereby enacted! has’ ‘folldws: tae $ D E KAN 
es c +1, This Abt iy be®ff@d Toe Mapras IMPAR? 
Shor title e o. E TIBLE, ETATES (Src D AMENDNENT) ACT,:1934; - 


yw adition of sections 9-to ' *U2i After section 8 of the Madras Tapane l 
' 45- in Madras’ ae II ‘of: Estates- Act, 1904, the. following : sectiohs : shall be 


Wi 


r 


"1904. ae a addéd}‘naniely : an NAN re 
#9, Where for the purposé of acertaining the succession to an ‘irgpartble 
=” estate, the éstate has to be tegarded-a$ the “property - 


inpaeible estate, of the- pada ight: of maintenance ‘out ‘of the’ impartible 


" Bétsons: - = entitled to -of agjôint Hiridu, family, the following. persons’ ghall 
mate 8 panja and its income, namely— <a e SRU- OE 


kucor 1934.4; THE MADRAS: IMPARRIBEE ESTATES {SECOND AMENDMENT) ACT. {75 
Q (a): the-son, grandson, or #great-grandson, i inthe male line, born in law: 
ful eee -er adopted, of-the Broprietoris of the TER estate or of w Pre 
vious proprietor thereof. “es tease 


- Provided that where wiainténance is ‘payable ie a son or candor by for 
under any decree or order of, Court, ‘award, contract, family arrangement-or other 
dnstrument in ‘writing, and, such instrument, expressly or by necessary ‘implicf- 
tion, makes it clear that the maintenance is payable. to.such son.or grandson, as 
representing his branch of the family, it shall not be open to a son.or. gtaridson , 
of such son,.or to 4 son of such grandson, as | the! case may be, during the period | 
for which sitch maintenance is payable, tó claim snaihtenance either i in his indivi- 
dual right or as representing his branch ‘of the family: +. 

DD the widow of any previoits proprietor of the ‘impaitible estate’ 56, long 
as.she dees not remarry; one ee n 


4 
(c) the widow of the son, i 'grandgon or, “great-grand n of ‘the proprietor 
‘of the impartible estate or of any ‘Previous proprietor co so long.. as she 
does not remarry, provided she has‘no son or grandson ing; °° 4 
: (d) the unmarried daughter , born in Jawyful wedlock. of: the proprieto, 9 
_ the impartible estate or, any prevjaus. ‘proprietor.thereof ; and ¢ *’.- 
(e) the unmarried daughter, born in lawful wedlock, ofta.son-.or. en 
son of the proprietor .of the impartible. estat®. or, wot any previous. propriar 
thereof, provided shé has neither father:nor “mother nor. a brothér living.: 


' Explanation. —Maintenance :shall,; where | necessary, ‘inchide a provision 
for residence and-in the case ofan, uamarrie@ ‘daughter. of:the proprietor or any 
previotis proprietor, a provision for the expenses of her marriage. im accordance ` 
with the scale customary in the family. ° ' 


10. ay In determining the amount of maintenance payable to any of the | 
‘persons mentioned in section 9, the Court shall inter 


Amount of-maintenance. gjja have regatd to the following considerations, 


~ namely: 
(4) the net income gi the estate; 
(îi) the number of persons to be maintained out of the estate; e 
(iii) the nearness of relationship of the person claiming to be main- 
tained ; = 


(wv) the other sources ofi income of gheelaimant ; and 
_ (vy the cirsumstances of the faintly i ofethe claimants 


| (2) The Court shall so fix he? amount of such maintenance that thee” 
total amount payable out of the estate by way of maintenance to the relations 
. mentioned in section 9 shall not exceed one-fifth of the net inspme. 


‘11. Notwithstanding anything containeg@e this Act, the proprietor of an ` 
ll have power to enter into a 
Family arrangements in bona fide family tra 


nt whereby in full satis- 
: fact f claim to 
| Ka ice ton, 9 faction of the clgim for maintenance of a particular 


A ngg ich a ar other -than the impartible estate 


ve 
ae 





4s allotted tq that branc Wedhi w ch an arrangement has been entered into, 
no member of sych a branch shfll håve any right after such arrangement p 
‘claim any maintéhance from the estate. ‘e À 


12. “Nothing: contained: in this Act shall affect the right to maintenanice out 
ia r n of an impartible estate and the income thereof, of any,’ 
-_, Right to aintenance ` other relations of the proprietor or any previous ` 
Be affect. ee fo e proprietor under any law or custom for the time 
ee being in force. 






-* S€ seciton 125 © of the Indian Succession Act, 1985 (XX XIX of 1925). 
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ee a PEE E A .- ` 13, The agaran mairitenance under section 9 
kenane baa charge, may be declared a charge upon any portion of an 
k e A ae estate or the income thereof. 


(1) Any decree for maintenance m 
o court to vary a. this Act may be varied by the Court, if any of 

the facts and circumstances referred toi in section 10 
have undergone material change. 

(2) Where the rate of maintenance periodically payable to any person 
mentioned in section 9 out of arfimpartible estate has been fixed by a decree 
or order of Court, family arrangement, award, contract or other instrument in 
writing, whether before or after the commencement of. the Madras’ Impartible 
Estates (Second Amendment) Act, 1934, it shall-be lawful for the Court to 
reduce such rate of maintenancedn order to provide maintenance for new claim- 
-ants and to adjust get the limits specified in sub-section (2) of section 10. 


15, Save as proWled in section 14, nothing contained in sections 9 to 14, 
~e” shat affect any contract, arrangement, award or 
decree of Court entered into or made before the .date 
of the commencement of. the Madras Impartible 
Estates (Second Amendment) Act, 1934, . © o 
Provided that no decree made prior to the passing of the Madras Im- 
partible Estates (Second Amendment) Act, 1934, negativing the ‘right of any 
erson to maintenance claimed in his own right or as representing his branch 
shall debar his descendants declartd entitled to maintenance under section 9 
from claiming such maintenance.” 


Sections 9 to 14 not to 
affect prior contracts, etc. - 


